U.S. Departme nt of Labor Office of Administrative Law Judges
Seven Parkway Center - Room 290
Pittsburgh, PA 15220

(412) 644-5754
(412) 644-5005 (FAX)

IssueDate: 02 July 2007

CASENO: 2006AIR-15
In the Matterof:

DAVID LEWIS
Complanant

and
NETJETS LARGE AIRCRAFT, INC. CO,, LLC and

BERKSHIREHATHAWAY, INC.
Respondents

AND

CASENO: 2006S0OX-97
In the Matterof:

DANIEL D. CARSON
Complanant

V.

NETJETS LARGE AIRCRAFT, INC. CO,, LLC and
BERKSHIREHATHAWAY, INC.
Respondents

DECISION AND ORDER GRANTING NETJETS
LARGE AIRCRAFT COMPANY,LLC'S
MOTIO N FOR SUMMARY DECISION

Thesecasesarise underthe Wenddl H. Ford Aviation InvestmentandRefarm Act for the
21%' Cenury (AIR 21)andSection 806 of the Corporateand Crimina AccountabilityAct of
202, Title VIII of the Sarbanes-Oxley Act of 2002(SOX) and arepresatly scheduledor a
heaing beforetheundesignedin Atlanta, GA from August14-17,2007. OnMay 18,2007



RegpondentNetjetsLargeAircraft CompanyLLC (NJLA) andBerkshireHathaway,Inc.
(Berkshire) filed separatéotionsfor SummaryDedsion. The Complanantsfileda
Memorndumin Oppositionto the Motion of NJLA for Summay Decisionon June20, 2007.
OnJune2l,2007the complainantsfiled Unopposd Motion to Dismisstheir complaintsagainst
Berkaire andto dismisstheir complaintsunderSOX againstNJLA. In light of the
complainantsMotion to Dismissther complaintsagairst BerkshireandunderSoxwill be
dismissedand | will only decideNJLA’s Motion for SummaryDecisionunderAIR 21.

Summaryf RelevantFacts

NJLA is engayedin the managenentandcharte operationof 737-700 IGW
BoeingBusinesslets(BBJ). Its sistercompany,NetJés Aviation (NJA), managesndoperates
eleventypesof aircrat. Both firms have separatecertificatesissuedby the FederalAviation
Administration. NJLA andNJA are commonlycontrolledand areindirectsubsdiaries of
Berkaire. Berkshire mantains anethicshotlinewherebyits emgdoyeesandthe employeesof its
subsidiaris maymakeconplaintsaboutlegalandethicd violations. All pilots, whethertheyfly
aircrat operaedunderNJLA's cettificateor NJA's certificatesare NJA pilots. NJA employs
thepilots who aremenbers of the bargainingunit, whethertheyfly aircraftoperatingunder
NJA's FAA cerificatesor whethe thefly aircraft operatingunderNJLA’s FAA certificates.

Althoudh NJLA andNJA are separdely incorporatedtheybothessatiadly runas
divisionsof anumbrdla parentcorporation,NetJets)nc . NJLA identifiesthe BBJ fleetand
holdstheBoeing737 Air Carier Certificatefor NetJetsJnc. All administraive, opaationd and
supportfuncionsessentiato the operaton of NJLA were providedby NetJetsiInc., NJA,
NetjetsServices,or anothe relaed NetJetentities. During the pertinent time, customeiservice
flight planninganddispatd sevices,scheduling,distributionof reards,payroll, bendits, and
managemet of otherpersonnkandsecurity matterssuchas TSA compliancedrug screening,
initial hiring, duty recordsyacdion, sick leave, transfersandnon-aircrafttrainingwere
providedto all NetXketsaffilia tes without regad to corporatebourdaries.

ThedifferentNetJetdleetssharel custaners andprovidedbackupto eachotheras
nealedandaircraftavalability dictated.When a pilot moves from aircrat operatedunderthe
NJA certificatesto aircraftopeating underthe NJLA certificatethereis no newwaiting period
beforeanemployeecan usethe contratual grievance proaess. Pilotsareallowed to movefrom
onetypeof aircraftto anothe typewhethertheaircraftoperaesunde the NJA certificaes or the
NJLA certificates.

While NJLA has its own chief pilot (paidby NJA), eachfleet by aircrafttype operaed by
NJA also hasits own chief pilot. The necesity to havemultiple chief pilots arisesfrom the
aircrat type,notany corporateseparation. Both the chief NJLA pilot andthechief NJA pilot
maintainedheir offices atthe NJA fadlity in Columbus Ohio. Meetingsbetweerrepresentative
of the unionandNJLA managenent relatingto disciplinarymatterstake placeat NJA’s office in
Columbus Certainpilots andflight attendantéired by NJA are assgned to NJLA to opeate
BBJ aircraft exclusivey. Eventhoughthesepilots andflight attendantsre employeesof NJA,
theyare underthe opertionalcontol of NJLA duringthe periodof assignnent. NJLA and NJA
jointly train anddirectthetrainingfor NJA employeesssignedo the BBJ aircraft. NJLA does



not haveits own payroll; paycheks areissuedo NJA employees on checksnotingthattheyare
payableby NJA andits subsidiaris.

ComplanantCarsorwas hiredby NJA on November5, 2001. He wasinitially assigned
asacaptainto NJLA andwassubsequetty promaed to Director of Training for NJLA.
Complainant.ewis was hired by NJA on Decemberl1, 2000, initially asignedasa captainto
NJLA, and subsequetly joinedthe NJLA managementeamasChief Pilot. In mid-Decenbe
2004, aBBJ aircraftwith tail numberN156QSflew a pasgnge trip from the Maldivesto
Moscowwith arefuding stopat Ankara, Turkey. Theflight crew wascomposed of Mark
Atterbury, CaptainMichad Matoon,and First Officer RobertFretz. While in Moscowthe crew
experience@nintermittentproblemwith theright engineigniter. Theright enginewasshut
downanda secondstat wasattemptedusingbothigniterswhich was successful. Althoughthe
aircrat wasflown withoutincident from Moscowto Luton, England, it wasflown without
meetingthe Minimum EquipnentList (MEL) requirementspeified by the manufacture andin
violation of severalFAA reguldions.

Flying the 737 BBJ with theright engne igniter inoperatives unsafeandtheaircrdt did
notmeetthe MEL. Repairof theright engineigniteris not deferrableasin the eventof an
enginefailure, it is theonly way to restartanengine. Thereis a potentialto losepower andforce
anemepgencylanding. Thefad tha theright engineigniter failed to starton a later flight
indicategshatit wasfaulty. The BBJflown from Mosoow to Luton wasnot airworthy becausef
theinoperableright engneigniter.

On or aboutDecenber28,2004,Carsonwas informedby anNJA pilot of theunsafe
manneilin which theMoscowto Lutonflight wasmade. OnthesamedayCarsorfiled an oral
complaintwith Steven Gdett, NJLA’s Presidentregarding theflight andMark Atterbury’s
falsificationof trainingrecords. Carsontold Gdett thatthis informationshould be broughtto the
attenton of the FAA. Betwea December 29,2004and Januay 18, 2005,Carsn appro@hed
Galettseverakimestelling him thatNJLA shouldreport to the FAA regardingAtterbury’s
falsificaton of trainingrecordsand the unsde flig ht from Moscowto Luton. Galettrefusedo
inform the FAA andtold Carsonthathe could coverup theincident.

On Januaryl7,2005ananonymougdl wasplacedby Carsonto the Berkshirehotline
regardingheMoscowto Lutonfli ght. He also relatedGalett’sfailure to disdosetheunsaé
flight to theFAA. OnJawuay 18,2005,Lewis madeananonymousall to the Berkshirehatline
regardinghe Moscowto Luton fli ght,andin a subsequerdnonymouscall to the hotline, Lewis
reportedAtterbury’s attemptto falsify trainingrecords. NJA referredthe hotline complaintsto
William Boisture the Presidentof NJA, who requestedhat David MacGheeExecutiveVice
Presdentof Flight Operationscondut a fact-finding review of NJLA'’s flight operatins sdety,
maintenanceandtraining. On or aboutJanuary20,2005,Carsonmetwith Boisture at his office
in Columbus,OH to inform him of theillegal andunsde operdionswithin NJLA. Boisture
introducedCarsonto MadGheeandtold him to cooperatavith MacGheein hisinternal
investigation.

Carsonmetwith BoistureandMacGheeapproximaely onedozentimes in Columbus
OH., butmostof the meetingswereonly with MacGhee.During the meetingsCarsoncontinued



to outline Atterbury’sillegd adivities andGalett’sattemptgo cover themup. CarsonandLewis
providedMacGheewith mary documentsandoralinformationabouttheillegal activitiesof
AtterburyandGalett. CarsonandLewis providedMacGheewith namesf individualsthathe
couldcall or bringin as witnesss of theunsafepracticesof Galet andAtterbury.

Although the conplaintsof CarsonandLewis to the hotlinewereanonymais,anyoneat
NJA or NJLA who knew of the complaintswould know from the naure of thecomplaintsthat
theyhadbeenmadeby Carsonand Lewis. Carson’spositionasDirectorof Trainingand
Lewis’s positionasChief Pilot putthem in unique positionsto know of thesemattersand to be
ableto ascertain thetruth of thesemattes. Theyalso disclosel to Boisture Galett,and
MacGheehatit wastheywho had called the Berkshire hotline

MacGheeconpletedhis review on March 14,2005andforwarded his findingsto
Boisture. Boisturediscussal the Mosmw to Lutonflight with Galet who later issueda written
reprimandto Atterbury regardirg theflight andtheinoperableengne igniter. Boisturelater
disclosdtheresuts of theinvestigdion of NJLA to NJLA managerent. On March11, 2005,
Galettmetprivatelywith CarsonandLewis andtold themheknew what theyhaddoneandthat
theyhadalmostkilled the Boeingprogram He told themtha hewould be watchingthem
closdy andherevokel someof their managementrivilegesandreducedheir authority. Galett
told Carsomotto spe& to the FAA andtold him that hewould bereportingto Atterbury.

On March11,2005,Carsonand Lewis submittectheir resignationgo Boisturewhich
wereaceepted. Theyindicatedtha theywould returnto duty asline pilots. Ultimately Carson
andLewiswereassigmedto the Hawker 800XPaircraft andreportedto Chief Pilot, Dave
McComnick, who repoted to Gary Hart, Vice Presdent of Flight Operations/Directoof
Opemtions. CarsonandLewisunderwentrainingto fly the Hawkeraircraft. Lewis attempted
to obtainamedicalleave of absencefrom NJA dueto his bak problems His backproblems
madeit difficult for him to fly the crampedHawker aircraftandto performtherequiredduties,
buttheydid not prevent him from flying thelargerBoeingplanesflown by Vision Airlines.
CarsonandLewis beganflying for Vision Airlines in thesummerof 2005. Flying for other
commerciakirlineswhile employedoy NJA is pernitted by the contra¢ andrecognizedn the
Flight Operationsvlanud. Theflying of Carsonand Lewis for Vision Airlines wasnot
competitve with the opetionsof NJLA or NJA becausdt waspursuanto a contrad with the
United StatesGovernmenin supportof military operations.

On Sepenmber21,2005NJA Diredor of SecurityJeff Paison receivedan anonynous
phane call statingthat CarsonandLewis wereflying for anothe airline while employed by NJA.
The callerprovidedPasonwith informationconcerningheflying adivity of Carsonand Lewis
while simultaneouslyemployed by NJA. MacGheeorderedthatanoutdde investigatorbe hired
to invedigateCarsonandLewis’ flying for anotherairline. Theinvestigationwasconduced
from SeptembeR7 to Octobe 7, 2005by Irwin Cohen. Cohen contactedHart on or about
October4, 2005requestng informationregardingwhetherpilots areobligatedto report
commerciaflying theypeformed for othercarriers. Thefollowing day CohencontacedHart to
inform him thathewas investigding CarsonandLewis. He requestedhatHart providehim
CarsonandLewis’ employmentstatuswith NJA onthe July andAugug datesthatthe Premier
flight logsindicatedthattheywere flying for thatcarrier.Cohenalso wantedto know if Carson



andLewishadnotified NJA personrel thattheywereflying for another company. On Octobers,
2006, Hart advisedCohentha areviewof NJA's operationslocumentandrecordshad found
no evidencehateitherCarsonor Lewishadeversubmittel any“other commerciaflying report”
asrequred by the FOM correspondingvith the datesthe Premierflig ht logs show thattheyalso
flew asPremierpilots.

On Octoker 14,2005 McCormicknotified CarsonandLewis thatthey neededo travelto
NJA headquartersr Columbusfor aninterview on Octoberl7,2005regardingdiscrepaciesin
their sickleave. Themeding did not take placebuton Novembe 4, 2005,McCormick phoned
CarsonandLewis informing of the dedsion to dischargethemandto give themanopporturity
to resign.CarsonaskedM cCormick aboutthereasortha he hadbeen asked to resignand
McComick respondedhat Carson’s“sick leavewasnotin keeping that[he] wasoutflying and
[he] didn’t report[his] flying time.” Terminationnotices were sentto CarsonandLewis on
November7, 2005.

Conclusonsof Law

Section 42121 (a) of AIR 21 provides that:

No air carrieror contractor or subontractorof anair carriermaydischage anemployee
or otherwisedisaiminateagainstan employee with reectto compesation terms,
conditiors, or privilegesof employmentbecausethe employee)or anypersonacting
pursuantto arequesbf theemployern—

(1) provided,cau®dto beprovided,or is abou to provide(with any knowledge
of theemployer)or causeo be providedto theemployer or Federal
Governmat informationrelaing to anyviolation of anyorder,regulation or
standardf the Federd Aviation Administrationor anyotherprovison of the
Federalaw relatingto air carier sakety underthis subtitle[49 USC 8840101
etsed or anyotherlaw of the United Stdes;

Thestandrdfor grantingsummay deasion in whistleblower casesis thesame
asfor summaryudgmen unde theanalogoud~ed.R. Civ. P 56(e). Summarydecison is
appopriateif the pleadings affidavits, mateial obtainedoy discovely or otherwise,or maters
officially noticedshowtha thereis no genuineissueasto anymaterialfactandthata partyis
entitled to summary dedsion as amater of law. If thenon-movingpartyfails to showan
elemeant essentl to his case there canbeno genuineissueasto anymaterialfact since a
completefailure of proof concening anessentialedlementof the non-moving party’'scase
neesarily rendersall othe factsimmaerial. Fullingtonv. AVSEC Sewices,LLC, ARB No 04-
019 slip opinionat8 (ARB Oct. 26, 2005). SeeAndesonv. Liberty Lobby,477U. S.242,256-
257(1986). Thedetermin&on of whether a genuineissueof materiad fact exists mustbe made
in thelight mostfavorable to thenonmovingparty. Agristor Leasng v. Farrow, 826 F. 2d 732,
734(8" Cir. 1987)

As partof its primafacie case acomplainanin anAir 21 proeeding mustshow thatthe
personmakingthe adveseemploymat decisionhad knowledgeof the proteded activity. Gary



v ChataquaAirlines, ARB CaseNo. 04-112,ALJ Cas No 2003AIR-38 (ARB Jan31, 2009.
Assuming thatthe complainantengagedin protectedactivity andconstruinghefactsin favor of
thecomplainantsl find tha theindividual who terminatedthe complainantsemployment,Gary
Hart, did notknow of complainants’proted¢edactivity. CaroonandLewis madeoral complaints
to StevenGalett,NJLA’s Presidat, regardingthefailed engineigniter on the Mosaw to Luton
flight. Theyalsomadeanonymougsomplants ontheBerkshirehotline. Althoughthese
complants wereconveyed to Boisture thereis no evidencehatBoistureor MacGheediscussd
themwith Hart. Althoughin theirresponseo the motion,the complainant’s raise sevea
theoiesasto how Hart could have gainedknowledge of their protectedadivity, sucha
suggesbn is pureconjecture as thereis no evidencehatHart knew of the complainants’
protectedactivity.

Evenif | wereto concludethatHartdid know of the Complainantsadivities, the
evidenceclealy shownsthattheywere notterminatedbecausef their prote¢edactivity andthat
theywould havebeenterminatedn the absencef the protectel activity. Peck v. SafeAir
Internaional, Inc., ARB No. 02-028,ALJ No. 2002AIR-3 (ARB Jan30,2004). Complanants
madetheir complaintsaboutthe Mosoow to Luton flight in Decembe004. Theywerenot
terminated until November2005,a gap of elevenmonths which underminesanyinferencethat
theterminaton wasmotivated by their complants. Evenmoresignificant weretheintervenng
evats tha occurredbeweenthe complainants’proteded activity andtheir termination. The
complainantsverepiloting planes for anotherair carrier while theyreportedto NJA that they
weresick or injured. Theydid notreporttheseextracuricular activitiesto NJA and werefound
out, ironically, by thereports of awhistleblower. The complainants terminationswvere not
accomplishedh a predpitousor rashmannertthatwould suggesthattheir employmenty
anothercarrierwasa mere preext for their firing andthatthered reasornwasther protectel
activity. NJA auhorizedan investigationof complainantsadivities usinganoutside
investigato which confirmedthewhistleblower’sallegationsse up meetingswhich the
complainantslid not attend, and did not terminatethemunitil two monthsafter their outside
activity wasbroughtto its attention. It is irrelevantwhethercomplainantsemploymentwith
anothercarrieris in violation of the FOM or whetherit justified their dismissal. Whatis clea is
thattheir terminatons hadnothingto do with their prote¢edactivity. | find thatthe
complainantsproteded adivity wasnota contributingfactorin the decisionto terminatethem.
SeeRobinsornv. NorthwestAirlines, Inc., 2003AIR-22 (ARB Nov. 30, 2005).

IT ISORDERED THAT:

(1) ComplainantsMotion to Dismissclaimsas to RegpondentBerkshireHathaway Inc. and
to Dismiss Claimsunde Sabanes-Oxley Act aganst NetJas LargeAircraft, LLC. Is
GRANTED,;

(2) RespondenietJetd argeAircraft Company, LLC’s Motion for SummaryDedsionis
GRANTED andthe complaintsunderthe AIR 21 statuteare DISMISSED and

(3) The hearingin this matterscheluledto begn on August14,2007,in Atlanta, Georgia,is
hereby CANCELLED.

i— S,
DANIEL L. LELAND
Administrative Law Judge



NOTICE OF APPEAL RIGHT S: To appealyou mustfile aPetitionfor Review(“Petition”)
with the AdministrativeReviewBoard(“Board”) within ten(10) busines daysof the dateof
issuarce of theadministativelaw judge’sdecision. The Board'saddressis: Administraive
ReviewBoard,U.S. Depatmentof Labor, Room S-4309,200 ConstitutionAvenue NW,
Washingon DC 20210.Your Petitionis considerd filed onthedateof its pogmalk, facsimile
transmital, or email communicdion; butif youfile it in personpy handddivery or other
meansijt is filed whenthe Boardreceivest. See29 C.F.R.§ 1979.11@a). Your Petition must
specifically identify thefindings,conclusonsor orders to which you object.You waive any
objectionsyou do notraisespedfically. See29 C.F.R.§ 1979.11(a).

At thetime you fil e the Petitionwith the Board,you mustserveit onal partiesaswell asthe
Chief AdministrativeLaw Judge U.S. Departmenbf Labor, Office of Administrative Law
Judges800K Street NW, Suite400-North, Washingon, DC 2000:8002.You mustalso seve
the AssstantSecreary, OccupationalSafetyandHealthAdministrationandthe Associate
Solicitor, Division of Fair Labor StandardsJ.S. Depatmentof Labor, Washington,DC 20210.
See29C.F.R.§1979.110(a)

If noPetitionis timely filed, theadmnistrativelaw judge’sdecisionbecomegshefinal orderof
the Secretaryof Laborpursuat to 29 C.F.R.8 1979.1D. Evenif aPetitionis timely filed, the
administativelaw judge’sdedsion becomesthefinal orderof the Secetay of Laborunlessthe
Boardissuesanorderwithin thirty (30) daysof the datethe Petitionis filed notifying the parties
thatit hasacceptedhecasefor review.See29 C.F.R.881979109(c)and1979.110(apnd (b).



