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Case No. 2007- ERA- 00006
In the Matter of
CLARK H FUHLAGCE,

Conpl ai nant

V.
Amer enUE- Cal | away Nucl ear Power Pl ant,

Respondent .

RECOVMVENDED DECI SI ON AND ORDER

APPROVI NG SETTLEMENT AGREEMENT
AND DI SM SSI NG COVPLAI NT

This matter involves a conplaint filed by dark Fuhlage,
(“Conplainant”), against the AmerenUE-Callaway Nuclear Power
Pl ant (“Respondent”), alleging violations of § 211 of the Energy
Reorgani zation Act of 1974, as anmended, 42 U S.C 5851, (“ERA").
Conpl ai nant alleged violations of discrimnation and w ongful
term nation of his enploynent. By letter, dated March 6, 2007,
the Area Admnistrator for the OCccupational Safety and Health
Adm ni stration, Kansas City, Mssouri, issued an investigative
report in which he stated there was no reasonable cause to
believe that Respondent violated the ERA. By letter, dated March
14, 2007, the Conplainant filed a notice of appeal and requested
a formal hearing.

Oh May 10, 2007, the parties, by counsel for the
Respondent, filed a letter with this office stating that the
parties had agreed to a settlenent and advised the undersigned

that settlenment docunents would be forthcom ng. On June |4,
2007, the parties filed their Joint Mdtion for Approval of
Settl enment Agr eenent and Di sm ssal of Conpl ai nt . The
Confi denti al Sett| enment Agr eement and Cener al Rel ease
(“Agreenent”) was signed on June 7, 2007, by dark Fuhlage,
Conpl ai nant , and St even Sul |'i van, a representative of

Respondent. | nust determ ne whether the terns of the Agreenent



are a fair, adequat e, and reasonable settlenent of the
conplaint. Snyth v. Regents of the Univ. of Cal., LANL, ARB No.
98-068, ALJ No. 1998-ERA-3 (ARB Mar. 13, 1998); see also 29
CFR 88 24.6(f)(1), 24.7(a), and 24.8(a).

Paragraph 14 of the Agreement provides that the terns of
the Agreenent shall be governed and construed under the |aws of
the State of Mssouri. This choice of |aw provision is construed
as not limting the authority of the Secretary of Labor and any
Federal <court. See Phillips v. dtizens. Assoc. for Sound
Energy, No. 91-ERA-25, slip op. at 2 (Sec’y Nov. 4, 1991).

The Agreenment enconpasses the settlenent of matters arising
under various |laws, only one of which is the ERA. See e.g. para.
1. However, | have limted ny review of the Agreenent to
determining whether its terns are a fair, adequate, and
reasonable settlenent of the Conplainant’s allegations that
Respondent viol ated the ERA See Poul os v. Anbassador Fuel Q|
Co., Inc., Case No. 86-CAA-1, (Sec’'y Oder, MNov. 2, 1987
(holding that “[the Secretary’'s] authority over settlenent

agreenents is limted to such statutes as are wthin [the
Secretary’s] jurisdiction and is defined by the applicable
statute”).

The parties request that the Agreenment remain confidential
with certain specified exceptions. See e.g. paras. 9-10. This
confidentiality provision does not violate the requirenment of
the law. See generally Conn. Light and Power Co. v. Sec.y of
Labor, 85 F.3d 89 (2nd Cir. 1996); Bragg v. Houston Lighting and
Power Co., 1994-ERA-38 (Sec’y Oder, June 19, 1995). However,
the parties are advised that their subm ssions, including the
Agreenent, beconme part of the record of the case, and are
subject to the Freedom of Information Act (FOA), 5 US.C 8§
552. The FO A requires Federal agenci es, including the
Departnent of Labor, to disclose requested records unless they
are exenpt from disclosure wunder the Act. Therefore, the
Department of Labor nust respond to any request to inspect and
copy the record of this case as provided in the FOA The
Admi ni strative Review Board has noted that:

If an exenption is applicable to the record in
this case or any specific docunent in it, the
Departnent of Labor would determne at the tinme a

request is made  whet her to exercise its
discretion to claim the exenption and wthhold
the docunent. If no exenption is applicable, the

docunent woul d have to be di scl osed.



Seater v. S. (Cal. Edison Co., 1995-ERA-13 (ARB March 27, 1997).
The parties are entitled to pre-disclosure notification rights
under 29 CF.R § 70. 26.

After a review of the Agreenent, | have determ ned that the
terms of the Agreenent are fair, adequate, and reasonable.
Therefore, it is recommended that the follow ng Order be entered
by the Secretary of Labor:

IT IS HEREBY ORDERED that the Agreenent between the
Conmpl ai nant and Respondent is approved and the conplaint is
DI SM SSED W TH PREJUDI CE.

LARRY S. MERCK
Adm ni strative Law Judge

NOTI CE: Thi s Recomended Deci si on and O der wil |
automatically becone the final order of the Secretary unless,
pursuant to 29 C.F.R 88 24.8, a petition for review is tinely
filed wth the Admnistrative Review Board, United States
Department of Labor, Room S-4309, Frances Perkins Building, 200
Constitution Avenue, NW Washington, DC 20210. Such a petition
for review nust be received by the Adm nistrative Review Board
within ten business days of the date of this Recommended
Decision and Order, and shall be served on all parties and on
the Chief Administrative Law Judge. See 29 C.F.R 88 24.7(d) and
24. 8.



