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DECI SI ON AND ORDER

This case arose from an application for |abor certification
on behalf of alien, Julian Meza-Gallecos ("Alien") filed by
Enpl oyer, International House of Pancakes ("Enployer")
pursuant to 212(a)(5)(A) of the Immgration and Nationality
Act, as anended, 8 U.S.C. 1182(a)(5)(A)(the "Act"), and the
regul ati ons promul gated thereunder, 20 CFR Part 756. The
Certifying Oficer ("CO') of the U S. Departnent of Labor, San
Franci sco, California denied the application, and the Enployer
and Alien requested review pursuant to 20 CFR 656. 26.

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or
unskilled | abor may receive a visa if the Secretary of Labor
("Secretary") has determ ned and certified to the Secretary of



State and to the Attorney CGeneral that (1) there are not
sufficient workers who are able, willing, qualified and
avai l able at the tinme of the application and at the place
where the alien is to performsuch |abor; and, (2) the

enpl oynent of the alien will not adversely affect the wages
and working conditions of the U S. workers simlarly enployed.

Empl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656
have been nmet. These requirenents include the responsibility
of the Enployer to recruit U S. workers at the prevailing wage
and under prevailing working conditions through the public
enpl oynment service and by other means in order to make a good
faith test of U. S. worker availability.

The follow ng decision is based on the record upon which
the CO denied certification and the Enployer's request for
review, as contained in an Appeal File ("AF"), and any witten
argunents of the parties.

STATEMENT OF THE CASE

On August 8, 1997, the Enployer filed an anmended
application for |abor certification to enable the Alien to
fill the position of Cook-Continental Specialty, inits
restaurant.

The duties of the job offered were described as foll ows:

“Cook, season and prepare a variety of continental dishes
i ncl udi ng chi cken parm gi ana, |ondon broil and sauteed fish.
Vari ous specialty entrees and sal ads i ncluding chicken caesar
sal ad and cobb salad as well as an assorted variety of
dressings on a daily basis. Responsible for food and quality
control. Use a variety of kitchen equipnment and utensils in
addition to measuring and m xi ng vari ous ingredients according
to prescribed recipes.”

An 8!" grade education and two years experience in the job
was required. Wages were $11.29 per hour. The applicant
supervises 0 enployees and reports to the Manager. (AF-20-76)

On Septenmber 12, 2000, the CO issued a NOF denying

certification. The CO citing Section 656.21(b)(6) and/or
656.21(j) (1) (iii) and(iv) found that rejection of U S. workers
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| acked specificity. Specifically, U S. applicants Pervenanze,
May, Claes and Grosso were reported by the enpl oyer as
overqualified although they had chef experience. The CO stated
that over qualification is not a valid basis for rejection.
“Wthout further docunentation there is no evidence that the
applicants were contacted. It appears that they nmay have been
di ssuaded fromthe job.” Corrective action was to explain with
specificity the lawful job-related reasons for rejecting each
applicant and the job title of the person who considered them
for enmployment. (AF-16-18)

On Septenber 12, 2000, Enployer forwarded its rebutta
t hrough counsel contending that: “The DOL has inproperly
focused on the overqualified argunent of the enployer. The
applicant’s over qualification appears consistent with their
response to the proffered position. Each U S. applicant was
left a nessage to contact the enployer for an interview,
however, each applicant failed to contact the enployer to
arrange an interview and pursue such position. That the U. S
applicants failed to contact the enpl oyer supports the
enpl oyer’s assertion that the U. S. applicants were
overqual ified. Mreover, the fact that U S. applicants failed
to contact the enployer to arrange an interview denonstrates
that such applicants were clearly and lawfully rejected as
bei ng unavail abl e and uninterested in the proffered position.
(AF-6, 7)

On March 23, 2001 the CO issued a Final Determ nation
denying certification, stating that the enployer did not
provi de the requested docunentation to support rejection of
the U S. applicants. The CO further stated: “The enpl oyer
forwarded no evidence to show proof that any or all of the
applicants had been contacted. The enployer infers that since
the applicants were overqualified, they were therefore not
interested in the position. This is fallacious reasoning. The
enpl oyer provided no proof of attenpted contact with the job
applicants, and his reasoning is that since they were
overqualified they were therefore uninterested. The enpl oyer
has rejected applicants who were qualified, available, able
and willing to meet mninum job requirements and fill the job
vacancy. \When qualified job applicants are rejected, | abor
certification cannot be granted.” (AF-4,5)

On April 15, 2001, the Enployer requested review of the
deni al of | abor certification. (AF-1-3)
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DI SCUSSI ON

The enpl oyer has the burden of persuasion on the issue of
lawful rejection of U S. workers. Cathay Carpet MIIl, Inc.
1987-1 NA- 161 (Dec. 7, 1988)(en banc). Although witten
assertions constitute docunentation that nust be considered
under Gencorp, 1987-1NA-659 (January 13, 1988)(en _banc), bare
assertions w thout supporting evidence are generally
insufficient to carry an enployer’s burden of proof. (Sang
Chung I nsurance Agency, 2000-1NA-259 (January 11, 2001). The
good faith requirenment in recruiting efforts is not set forth
in the regulations, but is inplicit. H C LaMarche
Enterprises, Inc. 1987-1NA-607 (Oct. 27, 1988)

Clearly, Enployer here did not provide the docunentation
required by the COto denonstrate that a good faith effort was
made to recruit U S. applicants. As stated by the CO, over
qualification is not a valid reason for rejection. Gven the
nunmber of apparently available U S. workers who answered the
j ob advertisenment, Enployer had an obligation to denonstrate
t hat he had properly and tinely followed up with those
applicants. This Enployer failed to adequately do. The CO
acted reasonably in denying certification.

ORDER

The Certifying Oficer's denial of labor certification is
AFFI RVED.

For the Panel:

A
JOHN C. HOLMES
Adm ni strative Law Judge

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decison and Order will
become the find decision of the Secretary unless within twenty days from the date of service a party
petitions for review by the full Board. Such review is not favored and ordinarily will not be granted
except (1) when full Board consderation is necessary to secure or maintain uniformity of its decisons,
or (2) when the proceeding involves a question of exceptiond importance. Petitions must be filed with:



Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W.

Suite 400

Washington, D.C. 20001-8002

Copies of the petition must aso be served on other parties and should be accompanied by awritten
Statement setting forth the date and manner of service. The petition shall specify the basis for requesting
full Board review with supporting authority, if any, and shall not exceed five double-spaced pages.
Responsss, if any, shdl be filed within ten days of service of the petition, and shdl not exceed five
double-spaced pages. Upon the granting of a petition the Board may order briefs.






