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DECISION AND ORDER

PER CURIAM. This case arises from the employer's request for review of the denial by aU.S.
Department of Labor Certifying Officer ("CO") of alien labor certification for the position of
purchase price analyst.! The CO denied the application and the empl oyer requested review pursuant

! Permanent alien labor certification isgoverned by Section 212(a)(5)(A) of the Immigration and Nationality Act, 8



to 20 C.F.R. §656.26.

STATEMENT OF THE CASE

On August 22, 1997, Diamond Team International, Inc. (“Employer”) filed an application for
labor certification to enable Shiyao Yu (“Alien”), to fill the position of Purchase Price Analyst. (AF
61). A Bachelor’'s Degreein business administration and two years of experiencein the job offered

wererequired. The position was described as follows:

Responsiblefor analysis of statistical datato conduct manufacturing cost analysisand
determine purchase and manufacturing feasibility and pricefor contract transaction.

Prepare reports of findings for management review.

On July 22, 1997, the Employer submitted a letter to the California Employment
Development Department (“EDD”) detailing its recruitment efforts. (AF 137). Therein, it detailed
the contacts had with several U.S. applicants, including Zahn, Cailteaux, and Welzien. Specificaly,
Zahn was interviewed and found not to have the required Bachelor’'s Degree or the experience
required. Cailteaux wasinterviewed and found not to have experience in purchase-price analysis.
He was also seeking a higher annual salary than that being offered. Welzien did not have a
Bachelor’s Degree or experience in the job offered. By letter dated March 26, 1999 to the EDD,
Employer detailed its contact with two other U.S. applicants, Frerich and Soe-Len. Ferich had a
Bachelor’s Degree in busi ness administration/marketing and several years of experienceasapricing
analyst. (AF 103-104). Soe-Len’sresumerevea ed experience asapricing analyst and aBachelor’s
Degreein managerial economics. (AF 82). Employer stated that Soe-Len wasinterviewed and found

U.S.C. §1182(a)(5)(A), and Title 20, Part 656 of the Code of Federal Regulations ("C.F.R."). Unlessotherwisenoted, all
regulations cited in this decision are in Title 20. We base our decision on the record upon which the CO denied
certification and Employer's request for review, as contained in the appeal file ("AF") and any written arguments. 20
C.F.R. §656.27(c).



not to have aBachel or’'s degree in business administration or any experiencein purchasing and price
analysis. Frerich was contacted on March 16, 1999, and indicated that he had already found ajob

and was not interested in the position.

In a Notice of Findings (“NOF”) dated August 17, 2001, the CO proposed to deny
certification because (1) it appeared that the Alien exercised aconsi derabl e degree of control over the
operations of the company, and therefore, it was doubtful that an actua employer-employee
relationship actually existed:;® and (2) it appeared that U.S. workers were rejected for other than
valid, job-related reasons. The CO found that Soe-Len, Zahn and Weltzen® appeared to have
degreesrelated to Business Administration and work experience touching on the major pointsof the
job at issue, even if they were not employed in the exact job title given in the application. The CO
further noted, with regard to U.S. workers Frerich and Cailteaux, that their names were provided to
the Employer on March 9, 1999, and there was insufficient evidence that these two applicants were
contacted in a timely manner. Employer was advised that rebuttal needed to explain, with
specificity, thelawful, job-related reasonsfor not hiring Soe-Len, Zahn and Weltzen. Rebuttal also
needed to establish proof of timely efforts to contact Frerich and Cailteaux, such efforts to include
both attempts in writing (supported by dated return receipts) and by telephone (supported by
telephone hills).

Employer submitted rebuttal on August 27, 2001. (AF 17). Therein, Employer contended
that Zahn, Weltzen and Cailteaux were not on the applicant referral list. With regard to Soe-Len,
Employer contended that her degree wasin agricultural and management economics, and shedid not
havethe experiencerequired, and therefore shewas not considered. Employer stated that it received
the name of U.S. worker Frerich on March 12, 1999, and made numerous efforts to telephone
Frerich. After finally interviewing Frerich on March 25, 1999, Employer ascertained that he did not

have purchasing experience and hewas not interested in thejob offer. Employer included telephone

2As thisfindi ng was successfully rebutted by the Employer, it will not be detailed herein.

*The co appears to have made a typographical error, the applicant’s name being Welzien, not Weltzen.



bills verifying attempts to contact this applicant.

A Fina Determination was issued on October 31, 2001. (AF 15). Therein, the CO denied
certification, finding that while Employer claimed not to have received the names of Zahn, Welzien
and Cailteaux, Employer mentioned these applicantsinitsJuly 22, 1997 recruitment letter. The CO
also found that Employer failed to provide avalid, job-related reason for rejecting Soe-Len, or to
document that it had made a good-faith effort to recruit Frerich, given that Employer’s rebuttal
asserting that Frerich was interviewed on March 25", contradicted its recruitment report assertion

that the applicant was telephoned on March 16", and that he had already found ajob.

By letter dated November 19, 2001, Employer filed arequest for review of thedenia of labor
certification by the Board of Alien Labor Certification Appeal (“‘BALCA” or “Board”). (AF 1).

DISCUSSION

Withitsrequest for review, Employer provided what it termed “the suppl ement to the rebuttal
submitted” earlier. Employer has also submitted a Statement of Position, wherein it provides new
facts to rebut the issues raised in the NOF, and provides documentation not submitted to the CO.
Section 656.26(b)(4) providesthat the request for administrative-judicial review "shall containonly
legal argument and only such evidence that was within the record upon which the denial of labor
certification was based.” ThisBoard is strictly an appellate body; our decision must be based only
on the record on which the CO reached a decision, and on arguments submitted in any brief or
position statement by the parties. Evidencefirst submitted before the Board may not be considered.
Capriccio's Restaurant, 1990-INA-480 (Jan. 7, 1992). Therefore, the additional evidence submitted
by Employer after the Final Determination was issued shall not be considered herein.

Employer was clearly advised in the NOF of the need to document its efforts to contact the
U.S. applicants. Employer's rebuttal failed to provide that documentation, and with regard to



applicants Zahn, Welzien and Cailteaux, claimed never to have received their applications, an

assertion it belatedly retracts after the issuance of the Final Determination.

An applicant isconsidered qualified for thejob at issue where he or she meetsthe minimum
requirements specified by an employer’s application for |abor certification. The Worcester Co., Inc.,
1993-INA-270 (Dec. 2, 1994). Furthermore, where an applicant’s resume shows a broad range of
experience, education and training that raises areasonabl e possibility that the applicant isqualified,
evenif it does not state that he or she meetsall requirements, an employer should further investigate
the applicant’s credentials by interview or otherwise. Dearborn Pub. Sch., 1991-INA-222 (Dec. 7,
1993). TheU.S. applicantsat issue herein appeared to meet the minimum requirements specifiedin
the application for labor certification.

Theregulation at 20 C.F.R. §656.21(b)(6) requiresthat if U.S. workers have applied for the
job opportunity, the employer shall document that they were rejected solely for lawful job-related
reasons. Although the regulationsdo not explicitly statea"good faith" requirement in regard to post-
filing recruitment, such agood faith requirement isimplicit. H.C. LaMarche Enterprises, Inc., 1987-
INA-607 (Oct. 27, 1988). It isthe employer who has the burden of production and persuasion on
the issue of the lawful rgjection of U.S. workers. Cathay Carpet Mill, Inc., 1987-INA-161 (Dec. 7,
1988)(en banc). Actionswhichindicate alack of agood faith recruitment effort, or actions which
prevent qualified U.S. workers from further pursing their applications are a basis for denying

certification.

Intheinstant case, Employer was requested to document its good faith effortsto recruit these
U.S. workers and failed to do so. An employer must provide directly relevant and reasonable
documentation sought by the CO. See Gencorp, 1987-INA-659 (Jan. 13, 1988)(en banc). Failureto
do so warrants denial of labor certification. Rouber International, 1991-INA-44 (March 31, 1994).
As Employer failed to produce the requested information, which was critical to establishing good

faith recruitment, certification was properly denied. Accordingly, the following Order shall issue.



ORDER

The Certifying Officer's denial of labor certification is hereby AFFIRMED.

Entered at the direction of the pandl:

e

Todd R. Smyth
Secretary to the Board
of Alien Labor Certification Appeals

NOTICE OF PETITION FOR REVIEW: This Decision and Order will become the final decision of the Secretary
unless within twenty days from the date of service a party petitions for review by the full Board of Alien Labor
Certification Appeals. Such review is not favored and ordinarily will not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformity of Board decisions; or (2) when the proceeding involves a
guestion of exceptional importance. Petitions for review must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W.

Suite 400 North

Washington, D.C., 20001-8002.

Copies of the petition must also be accompanied by awritten statement setting forth the date and manner of that service.
The petition must specify the basisfor requesting review by thefull Board, with supporting authority, if any, and shall not
exceed five double-spaced typed pages. Responses, if any, must be filed within ten days of service of the petition, and
shall not exceed five double-spaced typewritten pages. Upon the granting of a petition the Board may order briefs.






