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DIRECTING RESPONDENT TO REINSTATE DISABILITY BENEFITS; 

DIRECTING RESPONDENT TO PAY TRAVEL EXPENSE AND INTEREST; 

AND 

DIRECTING REPONDENT TO PAY MONETARY PENALTY  

AND 

ORDER AMENDING DECISION AND ORDER OF MARCH 29, 2011 

 

This request for modification is filed under the Non-appropriated Fund Instrumentalities Act 

(NFIA) as an extension to the Longshore and Harbor Workers’ Compensation Act, as amended 

(LHWCA), 33 U.S. Code § 901 et seq., and is governed by the implementing Regulations found 

at Code of Federal Regulations, Title 29, Part 18, and Title 20, Chapter VI, Subchapter A.  This 

case was forwarded to the Office of Administrative Law Judges on August 31, 2011, with 

notation of an injury date of February 22, 2008 (OWCP No:  06-203711).   

 

A formal hearing was held by Administrative Law Judge R.K. Malamphy on April 4, 2012 in 

Atlanta, Georgia.  Respondent’s counsel failed to appear at the hearing and the hearing was 

continued.  The case was transferred to this Administrative Law Judge and a formal hearing was 

held on April 26, 2012, in Savannah, Georgia, at which time the parties were afforded full 

opportunity to present evidence as provided by the LHWCA and applicable regulations.  Counsel 

for both Parties appeared.  A representative for the Director did not appear.  At the hearing, 

Administrative Law Judge Exhibits 1-5; Claimant’s Exhibits 1-3, 33-39 and 41-51; and 

Employer’s Exhibit 3 were admitted without objection (TR
1
 at 5, 9-11, 45).  Claimant’s exhibits 

3-32 and 40 were not relevant to the issues before the Court and not admitted as evidence (TR 9-

10).  Employer’s exhibits 1 and 2 were admitted over objection of Claimant’s counsel (TR 31-

35, 39-45).  Claimant’s exhibit 52 was reserved for a copy of the Claimant’s hotel expenses 

incurred on January 25, 2011.   

 

At the close of the formal hearing Employer’s counsel was granted leave to file a Motion for 

Supplemental Hearing” in order to present evidence to rebut Claimant’s testimony regarding 

written explanation of specific violations of the state criminal code provided to Respondent 

shortly after beginning employment in 2001.  No request for a supplemental hearing was 

submitted by the Respondent.  CX 52 was received post-hearing from the Claimant’s counsel, 

admitted as evidence and considered.  Claimant’s counsel submitted a post-hearing brief which 

was also considered.  Respondent’s counsel did not submit a post-hearing brief. 

 

The findings of fact and conclusions which follow are based upon a complete review of the 

entire record, in light of argument of the parties, as well as applicable statutory provisions, 

regulations and pertinent precedent. 

 

 

 

 

 

 

                                                 
1
 The following exhibit notations apply: ALJX – Administrative Law Judge exhibit; CX – Claimant exhibit; EX – 

Employer exhibit; and TR – Hearing transcript. 
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STIPULATIONS 
 

The parties stipulated, and this Administrative Law Judge finds, the following as fact (TR at 6-

7): 

 

1. The Claimant sustained a work-related injury to his neck and back on February 22, 2008, 

while performing assigned duties as a warehouseman. 

2. The Claimant filed a claim for benefits based on the February 22, 2008 work-related 

injury under the LHWCA, which claim was adjudicated with findings of fact and 

conclusions of law being promulgated in a “Decision and Order – Granting and Denying 

Benefits In-Part” on March 29, 2011.  Such Decision and Order being a final action of the 

Department of Labor as of April 29, 2011. 

3. On April 6, 2011, Claimant made a request for modification of the March 29, 2011 

“Decision and Order-Granting and Denying In-Part” and alleging an allegation of 

Employer’s violation of §948(a) of the LHWCA. 

4. The District Director held an informal conference on June 23, 2011. 

5. The Employer controverted the District Director’s recommendations on July 26, 2011. 

6. The Claimant’s employment was terminated by Respondent on March 2, 2011. 

7. Disability compensation ordered by the March 21, 2011 Decision and Order was paid 

through March 2, 2011. 

8. The Claimant has not been employed since March 2, 2011. 

9. The Claimant has not received disability compensation under the LHWCA since March 

2, 2011. 

 

ISSUES 

 

The issues remaining to be resolved are (TR 7-8): 

 

1. Did Respondent violate §948(a) of the LHWCA on March 2, 2011 by terminating the 

Claimant’s employment? 

2. If so, what penalty and/or relief is appropriate under §948(a) of the LHWCA? 

3. Is the Claimant entitled to a change in benefits under the LHWCA based on a change in 

condition since March 2, 2011? 

4. Was there a mistake in the determination of a material fact in the March 29, 2011 

Decision and Order? 

5. Will the interests of justice be served by re-opening the March 29, 2011 Decision and 

Order? 

6. Is the Claimant entitled to additional reimbursement for certain travel expenses for travel 

to the January 25, 2011, hearing in Newport News, Virginia under §928(d)? 

7. Is the Claimant entitled to additional compensation for Respondent’s failure to make 

payments under §914(e) or §914(f) of the LHWCA? 

8. Is Respondent liable for legal fees and costs under the LHWCA? 
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PRIOR DECISION AND ORDER OF MARCH 29, 2011 

 

On March 29, 2011, this Administrative Law Judge issued a Decision in Order in which the 

following Findings of Fact and Conclusions of Law were entered: 

 

1. The Claimant sustained a work-related injury to his neck and back on February 22, 2008 

while performing assigned duties as a warehouseman. 

2. At the time of the February 22, 2008 work-related injury there existed an 

employer/employee relationship between the Claimant and Employer. 

3. The February 22, 2008 work-related injury arose out of and in the course of Claimant’s 

employment by Employer.  

4. Claimant gave Employer timely notice and filed a timely claim for benefits. 

5. The Employer filed timely notice under the Act. 

6. Claimant’s average weekly wage at the time of the February 22, 2008 work-related injury 

was $527.22. 

7. Claimant is entitled to temporary, total disability compensation based on the February 22, 

2008 work-related injury at a rate of $351.48 per week for the periods from February 23, 

2008, to November 28, 2008, inclusive. 

8. Respondent was paid temporary total disability compensation benefits for the February 

22, 2008, work-related injury at a rate of $351.48 per week for the period from February 

23, 2008 to November 28, 2008, inclusive. 

9. Claimant reached maximum medical improvement for the February 22, 2008 work-

related injury on February 23, 2009. 

10. The Claimant returned to work on April 2, 2009. 

11. The Claimant is entitled to temporary total disability benefits for the period November 

29, 2008 through February 22, 2009 at the rate of $351.48 per week. 

 

12. The Claimant is entitled to permanent total disability benefits for the period February 23, 

2009 through March 31, 2009, inclusive, at the rate of $351.48 per week. 

 

13. The Claimant is entitled to permanent partial disability benefits for the period April 1, 

2009 through September 30, 2009, inclusive, at the rate of $7.93 per week.  

 

14. The Claimant is entitled to permanent partial disability benefits for the period October 1, 

2009 through September 30, 2010, inclusive, at the rate of $14.68 per week. 

 

15. The Claimant is entitled to permanent partial disability benefits for the period 

commencing October 1, 2010 and continuing, at the rate of $23.30 per week. 
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16. The Claimant is entitled to appropriate medical treatment including pain management. 

 

The Respondent was directed to pay the Claimant – 

 

a. temporary total disability compensation benefits at a rate of $351.48 per week for the 

period from February 23, 2008, through February 22, 2009, inclusive;  

b. permanent total disability compensation benefits  at the rate of $351.48 per week for 

the period February 23, 2009 through March 31, 2009, inclusive;  

c. permanent partial disability compensation benefits at the rate of $7.93 per week for 

the period April 1, 2009 through September 30, 2009, inclusive;  

d. permanent partial disability compensation benefits at the rate of $14.68 per week for 

the period October 1, 2009 through September 30, 2010, inclusive; and,  

e. permanent partial disability compensation benefits at the rate of $23.30 per week for 

the period commencing October 1, 2010 and continuing. 

 

The Respondent was also directed to provide such reasonable, appropriate, and necessary 

medical treatment, including pain management, as the nature of the Claimant’s work-related 

February 22, 2008 based disability requires, pursuant to § 907 of the Act. 

 

 

PARTY POSITIONS 
 

Claimant’s Position: 

 

Claimant’s counsel submits that the Claimant was terminated from his employment while 

disabled and entitled to benefits under the LHWCA in violation of §948(a) and that the 

Respondent’s argument that the Claimant was terminated for lying on his initial employment 

application 10 years prior to the termination was a pretext for the adverse employment actions 

taken on March 2, 2011.  He argues that the uncontradicted evidence is that the Claimant was 

called into the human resources department by Respondent in the fall of 2001 and provided 

human resources with a written explanation of all arrests and/or convictions listed in EX 3 and 

was directed to return to work. 

 

Claimant’s counsel submits that Respondent does not claim the Claimant was a poor performer, 

insubordinate, or unauthorized absentee; but, “instead they attempted to resurrect something that 

was dealt with in 2001.”  He argues that “instead of simply saying they had no work for him, 

AAFES used a pretext to fire him after he had worked for AAFES for ten (10) years.” 

 

Claimant’s counsel seeks (1) to have the March 29, 2011 Decision and Order modified to reflect 

total disability compensation due Claimant as of March 2, 2011; and (2) to have the Respondent 

pay to the Claimant total disability compensation from March 2, 2011 and continuing; pay the 

Claimant the unreimbursed portion of his hotel costs for the night of January 24, 2011; pay the 

Claimant additional compensation as appropriate under §914(e) and/or §914(f); and pay 

reasonable attorney fees.  
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Employer’s Position: 

 

Respondent argues that the Claimant’s employment was properly terminated for falsifying his 

October 2, 2001 employment application as related to disclosure of history of arrests, charges, 

convictions, fines and non-judicial punishment. 

 

SUMMARY OF RELEVANT EVIDENCE 

 

Claimant’s April 26, 2012 Hearing Testimony (TR 11-63) 

 

The Claimant testified he had an earlier case before this Administrative Law Judge in Newport 

News, Virginia on January 25, 2011.  Since that hearing he began seeing Dr. Bonner for pain 

management but that stopped because Dr. Bonner was not being paid.  He reported still being 

under permanent work restrictions from Dr. Chappuis that have not been removed.  He stated 

that he is still having the same physical problems now that he reported to the Court in January 

2011. 

 

The Claimant testified that he traveled by air for the January 25, 2011 hearing in Newport News, 

Virginia, and was reimbursed for the cost of that travel.  He stayed one night at the Marriot Hotel 

near the Newport News hearing office but was not fully reimbursed for the cost of that room.  

The room was not a suite or extra-large room.  He reported that for the current hearing he 

traveled to Savannah, Georgia, from Atlanta, and stayed one night in a hotel and incurred 

expenses for meals, gas and lodging that he would not have occurred had the hearing been held 

in Atlanta, Georgia. 

 

The Claimant testified he began work for AAFES in late October and last worked for AAFES on 

March 2, 2011.  At the time of the January 25, 2011 hearing he was still employed by AAFES in 

Atlanta.  He reported his understanding that after the January 2011 hearing he was going to be 

given a new job at a new location, but was never offered a different job.  He reported that since 

being terminated by AAFES he has been looking for work every day and every single week.  CX 

41, 42, 49 and 50 are exhibits “prepared of all the places that [the Claimant has] either looked 

online or gone to submit applications” for work.  He has not been offered work and has not 

worked since his employment with AAFES was terminated. 

 

The Claimant testified that he did not lie on his employment application with AAFES and “felt 

like I was terminated because I filed suit and after I returned back to work, I was fired.  I felt like 

it was in retaliation for me filing suit.”  He reported that his wife also worked at AAFES and 

after 14 years was laid off as part of the work slowdown at AAFES.  His wife has also not 

worked since and there has been no income since March 2, 2011, except a grievance check.  He 

requested an expedited decision in the case. 

 

On cross-examination, the Claimant testified that he received unemployment compensation 

approximately 2 to 3 months after the March 2, 2011 employment termination and that it would 

end in May 2012. 
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The Claimant testified that that his answer was “yes” to the employment application question 

“Have you ever been arrested, charged, cited or held by law enforcement agency or convicted, 

fine by Federal, state, or military to include non-judicial punishment under Article XV, UCMJ, 

civil or judicial authority or are now awaiting action on any charges for any offense against the 

law?”  At the time of completing the employment application he stated “I only pled DUI down 

because I didn’t have any other room or any other paperwork to write on and I wasn’t given any 

paper. … I didn’t have all the charges or my background on that, but it was complete answer to 

me saying yes.   They asked me the question, did I have any other charges, military, other than a 

traffic conviction or minor traffic and I answered yes to that question.”  At the time the 

employment application was signed on October 1, 2001, he thought that there was one charge 

that “they hadn’t made a decision on” but he could not remember what the charge was.   

 

The Claimant testified that he received an advanced notice of termination from the employer on 

January 31, 2011 which said “they was looking at my application to figure out whether or not I 

had lied on the application.”  He identified CX 34 as the notification letter.  He testified that he 

was placed on paid administrative leave and paid until March 2, 2011.  He stated that CX 34 

refers to a charge of possession of a firearm by a convicted felon that he “though they had 

thrown that out because [he] had gone to court and [he never] … received anything from them in 

reference to it.”  He reported he never went to court after employed by AAFES.  He denied being 

a felon.  He reported that all the referenced charges on possession of a firearm, robbery, 

aggravated robbery, aggravated assault were dropped but the DUI was not dropped.  He reported 

pleading nolo contendere to the DUI.  He reported that he was convicted of possession of a 

dangerous drug on April 4, 1987, like everyone else in the car at the time.  He reported that he 

was arrested for armed robbery on April 20, 1997 but never charged or convicted for that 

offense.  He stated that it is a fact that he was given an other-than-honorable discharge from the 

U.S. Marine Corps for drug abuse and that he has been out of the Marine Corps since 1987.  He 

reported that he did not remember if he served probation in 1984 for property damage in 

Madison County, Georgia.  He testified that he had to go before a judge on the armed robbery 

charge years before employed by AAFES and was put on probation for pointing a gun at another 

person.  He was not on probation status when he applied for a job with AAFES.  He denied that 

he was arrested or charged with a felony crime in 2001. 

 

The Claimant testified that his mother-in-law had also worked for AAFES, Atlanta Distribution 

Center, but doesn’t remember where she worked. 

 

The Claimant identified EX 1 as his employment application with his signature.  He identified 

CX 35 as the final notice for separation for cause letter.  He stated that he had made an oral reply 

to the January 31, 2011 notification letter (CX 34) to Mr. Montgomery.  Respondent’s counsel 

noted that the summary of an oral reply on February 3, 2011 in CX 35 stated “that [the Claimant] 

said two weeks after you were hired, you were called to the office to explain the charges and you 

had to write a statement.”  The Claimant responded that he knew before being hired that AAFES 

did a background check and “when I was hired, they told me I had to sign paperwork for the 

background check and two weeks later … I received notice that I needed to come to human 

resources.  When I went to human resources and I spoke with Ms. Elpidia and she told me … 

they had gotten a report of my background check and I needed to give accountability for 

everything that was on my background check and she gave me a piece of paper and I did so.  
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That was approximately two weeks after I was hired. … I didn’t hear anything else after that … 

almost 11 years ago.” 

 

The Claimant identified EX 3 as a copy of the background check shown to him two weeks after 

he was hired on October 1, 2001.  He acknowledged that EX 3 has a December 8, 2001 date on it 

but had the information he got from human resources when called back in to explain the 

background check report.  He reported his understanding from his union grievance concerning 

his termination of employment, is that the only time an employee is given a copy of the 

background check report is when something comes back that needs to be explained.  He stated 

that he received EX 3 when he was hired, has always had EX 3, is not very organized, and had 

found EX3 in his closet.  He stated he did not know who Special Agent G.M. Nix was or if he 

worked for the Ft. McPherson Criminal Investigation Division.  He reported he did not have the 

first page of EX 3.  The Claimant testified that according to the paperwork he was given, he was 

let go because he was dishonest on his application for employment. 

 

The Claimant testified that he was being treated by Dr. Bonner in June 2011 at the time of the 

formal conference.  He stated he had not seen Dr. Chappuis in over three years.  He reported that 

he applied for a general job with McDonald’s and one of the 1000 jobs with Lockheed Martin.  

Some jobs listed in CX 41, 42, 49 and 50 were part-time and some were full-time.  He was a 

forklift operator for AAFES and had applied for forklift operator jobs after the AAFES job 

ended.  He reported not applying for forklift jobs requiring lifting 100 pounds or more because 

he can’t lift that much. 

 

The Claimant testified that at the time he came to the January 25, 2011 hearing in Newport 

News, Virginia, he still had a job with AAFES and was still getting paid.  He did not have to pay 

for his airfare.  He stayed at the Marriott by himself for one night and did not share a room.  He 

flew back to Atlanta the same day as the hearing.  He reported that he gave his receipt for the 

hotel room to his counsel (CX 52 reserved at the hearing and submitted after the hearing). 

 

On re-direct examination, the Claimant testified that page 4 of CX 45 has “yes” checked to arrest 

part and “DUI” to the traffic violations part.  He acknowledged that EX 2 has a prepared date 

that was the same as the day of the January 25, 2011 hearing in Newport News, Virginia. 

 

On examination by this Administrative Law Judge, the Claimant testified that a few weeks after 

being on the job with AAFES, he was called into human resources and given the sheet of paper 

he found after the grievance procedures on his termination was held which is EX 3.  He was 

given pencil and paper when called to human resources and had to account for everything that 

was on EX 3.  No one in human resources asked any further questions and he went back to work. 

 

On recross-examination, the Claimant testified that Ms. Elpidia did not tell him he faced 

termination for lying on his application and that he had no idea if Ms. Elpidia was friends with 

his mother-in-law. 
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Summary of Claimant’s Relevant February 15, 2011 Deposition Testimony (CX 37; ALJX 4) 

 

The Claimant testified by deposition of February 15, 2011, that as of the date of the hearing he 

was still working for the Employer answering the telephone for the Human Resource 

Department.  However, on January 31
st
 he spoke with Scott Montgomery and Veronica Mueller 

during an in-person meeting.  During this meeting the Claimant was informed that he was being 

terminated for cause due to “being untruthful on my application for Employment.”  On February 

3
rd

 the Claimant’s union rep presented Claimant’s reply to Mr. Montgomery.  Claimant testified 

that a final decision regarding his termination has not yet been made. 

 

Two days after the January 31st meeting Claimant contacted Ms. Mueller again to ask if he had a 

job as a forklift operator.  Claimant explains, “She said, yes, pending what happens on the 

Advance Notice of Separation that I got.  I had a job as a forklift operator pending what happens 

in regard to the Advance Notice.”  Claimant has not heard about this forklift job since then.  The 

last day Claimant actually worked at the distribution center was on January 31, 2011.  Since then 

the Claimant has called the manager every day by 8:00am, beginning February 1, 2011 as 

instructed in the January 31, 2011 paperwork he was given by the Employer.   

 

The Claimant testified he has not been offered another job.  Claimant indicated that despite his 

restrictions he would try to work as a fork-lifter if given the opportunity.  Claimant testified that 

he is on administrative pay leave pending the final decision in his case and is being paid “for the 

hours that I normally schedule work, six hours a day, that’s what they’re paying me.”  Claimant 

also testified he is not currently receiving pain treatment from any physician. 

 

Summary of Claimant’s Relevant January 4, 2010 Deposition Testimony (CX 37; ALJX 4) 

 

Claimant testified that in the late 1980’s he was in the Marine Corps, but was kicked out with an 

other-than-honorable discharge for marijuana use.  Claimant testified that before working for 

Employer he was involved in a car accident in 1997 when “a drunk driver hit me head on.”  Then 

in 2000 he was involved in another car accident when “somebody rear-ended me going down 

75.” 

 

AAFES Form 1200-1, Application for Hourly Employment (EX 1; CX 45) 

 

This exhibit indicates that the Claimant filed an application for employment with AAFES for a 

“yard dog / forklift operator” position on October 2, 2001.  It indicates the Claimant was 

discharged from the U.S. Marine Corps in 1986 after approximately 29 months.  In the block 

asking “Have you ever been arrested, charged, cited or held by a law enforcement agency, or 

convicted, fined, by a federal, state, military (to include nonjudicial punishment under Article 15, 

UCMJ) civil or other judicial authority, or are you now awaiting action on any charge for any 

offense against the law?” – the “yes” block to the right of “You may omit” is checked.  On the 

same line is the entry “(If yes, explain on separate sheet).”  On the next line the form states 

“Traffic violations of $100 or less.”  To the right of that line entry is the notation “D.U.I. 8-15-93 

JB”  The notation is located directly below the “Yes” block on the line above.  Below that line 

are three lines reading: “Offenses committed before 18
th

 birthday which were resolved in a 

juvenile court or under a youth offender law.  The record of any conviction which has been 
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removed under federal or state law.  Any conviction set aside by the Federal Youth Corrections 

Act or similar state authority.”   

 

In the last block, the Claimant’s signature and October 2, 2001 date appear below the entry: “I 

acknowledge that any misrepresentation or omission of a material fact stated in this application 

can result in disciplinary action, including separation for cause.” 

 

January 25, 2011, Georgia Bureau of Investigation, Intelligence Unit, Investigative Summary 

(EX 2) 

 

This exhibit indicates that L. Davis of AAFES Department of Defense, made a January 25, 2011 

request to the Georgia Crime Information Center for information regarding the criminal history 

of the Claimant.  By report dated January 25, 2011, B.L. McCray forwarded the following 

information concerning the Claimant: 

 
4/4/1987  Arrest for dangerous drug offense  

Convicted 12/10/1988 - 12 months probation & $400.00 fine + fees 

 

11/30/1989 Arrest for public indecency / public exposure 

  No further proceedings 

 

12/7/1991 Arrest for misdemeanor simple battery 

  Nolle prossed / dismissed  

 

8/15/1993 Arrest for misdemeanor driving under the influence of alcohol 

  Nolo contender / convicted - $405.00 fine 

 

5/8/1994  Arrest for misdemeanor driving while license suspended 

  Convicted - 4 days confinement, 12 months probation & $500.00 fine + fees 

 

4/28/1997 Arrest for felony armed robbery, misdemeanor simple assault and 

   misdemeanor pointing or aiming gun or pistol at another 

  Convicted of misdemeanor pointing or aiming gun or pistol at another - 

   12 months probation & $500.00 fine + fees 

 

8/24/2001 Arrest for felony possession of a firearm by a convicted felon 

  Nolle prossed / dismissed 

   

The report indicated that “when information contained in a criminal history report causes an 

adverse employment or licensing decision the individual, business or agency making the decision 

must inform the applicant of all information pertinent to the decision.  This disclosure must 

include information that a criminal history check was conducted, the specific contents of the 

record and the effect the record had upon the decision.  Failure to provide all such information to 

the person subject to the adverse decision is a misdemeanor offense under Georgia law.” 

 

December 8, 2001 Report of SAC G.M. Nix (EX 3) 

 

This exhibit indicates that on December 8, 2001, Special Agent in Charge, G.M. Nix, of Fort 

McPherson Resident Agency reported that in response to an agency request for a “Local and 
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Criminal History Records Check request, the National Agency check and Georgia Criminal 

Information Center shows derogatory information for the [Claimant].” 

 

The report listed the 4/4/1987, 11/30/1989, 12/10/1991, 8/15/1993, 5/8/1994, 4/28/1997 and 

8/4/2001 offenses listed in EX 2.  It is noted that the report indicates the 8/24/2001 offense as 

8/24/2000 with no disposition indicated. 

 

January 31, 2011, Advance Notice of Separation for Cause (CX 34, 43, 44, 47) 

 

This exhibit indicates that AAFES Distribution Center Manager, S.G. Montgomery, advised the 

Claimant of his intent “to separate [the Complainant] from employment for cause no earlier than 

seven (7) days from the date you receive this letter.  The reason for this proposed action is your 

dishonesty.  Specifically, on 25 January 2011 you testified under oath at a Department of Labor 

formal hearing that you were truthful when you completed your application for employment with 

the Exchange on 2 October 2001.  In reply to the question ‘Have you ever been arrested, cited, 

charged, or held by a law enforcement agency, or convicted, fined, by federal, state, military (to 

include non-judicial punishment under Article 15, UCMJ) civil or judicial authority, or are you 

now awaiting action on any charges or for any offenses against the law?’ You responded ‘yes’ 

and handwrote ‘D.U.I. 8-15-93.’  In fact at the time of your application you were pending a 

charge of Possession of a Firearm by a Convicted Felon, in Morgan County, Georgia (Case 

Number 2001-AW-0344).  Further you failed to disclose the following arrests, charges, 

convictions, fines, and non-judicial punishments: [those offenses listed in EX 2 and 3, other than 

the 8/15/1993 DUI offense, plus] … Other Than Honorable discharge (Drug Abuse), USMC; 

Article 15, 15 February 2005, wrongful use of marijuana; Article 15, 24 December 2005, 

wrongful use of marijuana …”  The letter further advised the Claimant he had the opportunity to 

submit a written or oral response to the letter within three days and the right to have a union 

representative. 

 

January 31, 2011, Administrative Leave Directive (CX 33, 43, 44, 47) 

 

This exhibit indicates that AAFES Distribution Center Manager, S.G. Montgomery, placed the 

Claimant on administrative leave with pay upon receipt of the January 31, 2011 letter.  The 

Claimant was directed to call his manager, V. Mueller, each day before 8:00 AM in order to 

retain his pay status.  The period of administrative leave was not to exceed 10 days. 

 

Undated Final Notice of Separation for Cause (CX 35) 

 

This undated exhibit indicates that AAFES Distribution Center Manager, S.G. Montgomery 

made the “final decision to separate [the Claimant] effective 2 March 2011. 

 

Mr. Montgomery indicated that he considered the Claimant’s statement “that two weeks after 

you were hired that you were call[ed] to the office to explain the charges and that you had to 

write a statement … that you did not receive a copy of the charges or the statement … [and] that 

you were hired as a temporary full time worker in the beginning.”  He indicated the Union 

representative’s position that the DD-214 had to be provided years ago and that the DD-214 

listed the discharge “Under Other Than Honorable Conditions” as well as the Article 15 actions 
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taken during the enlistment.  Mr. Montgomery stated that he did not consider the Article 15 

actions or discharge in issuing the Final Notice of Separation for Cause. 

 

Mr. Montgomery found that the Claimant “only list[ed] one DUI charge in 1993 on your 

application and did not attach any additional sheets listing or explaining any other arrests or 

charges … [and] signed the application acknowledging that any misrepresentation or omission of 

a material fact stated in the application could result in disciplinary action, including separation 

for cause.”  He indicated the Claimant’s misconduct was as set forth in the January 31, 2011, 

Advance Notice of Separation for Cause (CX 34, 43, 47), less the allegations related to Article 

15 actions, and constituted dishonesty.  He found “that Separation for Cause is the appropriate 

action for this offense and that this action is consistent with applicable regulations and 

procedures.” 

 

The Claimant was advised he could file a Union grievance within 15 days. 

 

May 13, 2010, Atlantic Distribution Center Reduction in Force Notice (CX 46) 

 

This exhibit indicates that AAFES, Atlantic Distribution Center, “has given out Reduction on 

Force, advance notice letters to the following associates.  These associates have approximately 

30 to 45 days remaining with the company.”  The Claimant’s name was not among the 122 

names listed. 

 

November 9, 2010 Order Granting Employer’s Request for Continuance (CX 32) 

 

This Order granted the Respondent’s request to continue a formal hearing in the Claimant’s 

underlying claim for benefits scheduled for November 17, 2010, in Atlanta, Georgia.  

Respondent’s counsel averred that the Claimant worked at the Atlantic Distribution Center which 

was scheduled to cease operations on January 30, 2011 and that the Claimant would be notified 

of the closure by letter the week of November 15, 2010.  The Order records the Respondent’s 

representation that the Claimant’s travel costs related to holding a hearing in Newport News, 

Virginia in January 2011 would be paid if the continuance was granted. 

 

Claimant’s January 25, 2011 Hotel Billing Statement (CX 52) 

 

This exhibit indicates that the Claimant arrived at the Newport News Marriott at City Center at 

4:07 PM, January 24, 2011 and departed at 7:56 AM, January 25, 2011.  For this overnight stay, 

the Claimant was billed and paid a total of $184.50 ($164.00 room rate, $8.20 state tax and 

$12.30 city tax). 

 

It is judicially noticed that the Newport New Marriott at City Center is a hotel within walking 

distance of Office of Administrative Law Judges, Newport News, Virginia, where the Claimant’s 

January 25, 2011 formal hearing was held and is a local hotel utilized by Federal government 

employees and military members on a routine basis. 
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Claimant’s Counsel’s Written Demand for Payment of Travel Fees (CX 38, 48) 

 

By this January 20, 2011, letter Claimant’s Counsel requested the Respondent to pay for the 

Claimant’s coach airfare ($255.40 on Delta Airlines and insurance of $15.75) and single “best 

available rate” hotel room ($184.50 at Newport News Marriot at Towne Center) costs for travel 

to attend his hearing in Newport News, Virginia, from Atlanta, Georgia on January 24, 2011, 

with return on January 25, 2011 after the hearing. 

 

The exhibit also includes a 10:20 AM, December 17, 2010 e-mail to Claimant’s Counsel by a 

claims manager indicating that he had found travel by AirTran airways and motel 

accommodations at Days Inn for the Claimant for the period January 24-26, 2011.  He indicated 

that $192.50 in per diem would be paid the Claimant for the period and that he would book the 

airline travel as soon as approved by Respondent’s counsel.  An 11:01 AM, December 17, 2010 

e-mail by Respondent’s counsel indicates that the Respondent would only pay $91.00 for lodging 

and $77.00 for meals as government allowed per diem. 

 

A March 14, 2011 e-mail from the office manager of Claimant’s counsel’s law firm indicates 

that the Respondent paid the cost of the Claimant’s January 2011 airfare and trip insurance in the 

full amount of $271.15 and paid $77.00 of the Claimant’s January 2011 hotel bill of $184.50.  

The office manager inquired when she could expect payment of the remaining $107.50 hotel bill.  

On March 15, 2011, the Respondent’s claim’s adjuster responded in two e-mails that “the $77.00 

was the government per diem rate and so that is all that was paid. … I can not authorize payment 

for more than the government per diem rate which in this case was $77.00.” 

 

Claimant’s June 17, 2011 Pay Statement (CX 39) 

 

This exhibit indicates that the Claimant was being paid at the base hourly rate of $15.23 for the 

period ending June 10, 2011. 

 

Claimant’s Personnel Records (CX 45) 

 

This exhibit indicates that as of August 7, 2010, the Claimant was employed as a forklift 

operator, full time, in grade level 5, tier step 5.  His hourly pay rate was $15.23 per hour.  For the 

one year period prior to August 7, 2010, his hourly pay rate was $14.91 per hour.  Overtime and 

holiday pay rates were not separately indicated. 

 

Side entries indicate that the Claimant applied for employment on October 2, 2001 and has an 

employment history with AAFES from October 17, 2011. 

 

Employer’s Response to Interrogatories (CX 43) 

 

CX 43 purports to be Employer’s Response to Written Interrogatories.  It is typed and unsigned 

and undated.  It lacks the credibility to be considered as competent evidence in this case.  

Accordingly, CX 43 is given no weight. 
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STATUTORY AND REGULATORY FRAMEWORK 

 

Under §948(a) of the LHWCA – 

 
It shall be unlawful for any employer or his duly authorized agent to discharge or in any other 

manner discriminate against an employee as to his employment because such employee has 

claimed or attempted to claim compensation from such employer, or because he has testified or is 

about to testify in a proceeding under this chapter.  The discharge or refusal to employ a person 

who has been adjudicated to have filed a fraudulent claim for compensation is not a violation of 

this section.  Any employer who violates this section shall be liable to a penalty of not less than 

$1,000 or more than $5,000, as may be determined by the deputy commissioner.  All such 

penalties shall be paid to the deputy commissioner for deposit in the special fund as described in 

section 944 of this title, and if not paid may be recovered in a civil action brought in the 

appropriate United States district court.  Any employee so discriminated against shall be restored 

to his employment and shall be compensated by his employer for any loss of wages arising out of 

such discrimination: Provided, that if such employee shall cease to be qualified to perform the 

duties of his employment, he shall not be entitled to restoration and compensation.  The employer 

alone and not his carrier shall be liable for such penalties and payments.  Any provision in an 

insurance policy undertaking to relieve the employer from liability for such penalties and 

payments shall be void. 

 

Federal regulations at 20 CFR §702.271 restates the provisions of §948(a) of the LHWCA but 

also provides that for the period on or after November 17, 1997, the penalty provided shall be no 

less than $1,100.00 nor more than $5,500.00.  Under federal regulation 20 CFR §702.273, “the 

Office of Administrative Law Judges is responsible for final determinations of all disputed issues 

connected with the discrimination complaint, including the amount of penalty to be assessed, and 

shall proceed with a formal hearing as described in §§702.331 to 702.394.” 

 

To establish a prima facie case of discrimination under §948(a) of the LHWCA, an employee 

must demonstrate by credible evidence (1) the employer committed a discriminatory act, the 

essence of which lies in the different treatment of like groups or individuals, and (2) the 

discriminatory act was motivated, at least in part, by animus against the employee because of the 

employee’s pursuit of his rights under the LHWCA.  Robinson v. Newport News Shipbuilding & 

Dry Dock Co., 141 F.3d 1159 (4
th

 Cir. 1998) unpub, citing Holliman v. Newport News 

Shipbuilding & Dry Dock Co., 852 F.2d 759 (4
th

 Cir. 1988); Geddes[I] v. Benefits Review Board, 

735 F.2d 1412 (D.C. Cir. 1984) rev’g and remanding; Geddes [II] v. Director, OWPC, 851 F.2d 

440 (D.C. Cir. 1988) aff’g appeal of remand decision.  “Animus may be found even if the 

employer’s actions are only partially motivated by the employee’s exercise of rights” under the 

LHWCA.  Hunt v. Newport News Shipbuilding & Dry Dock Co., 61 F.3d 1995, *2 (4
th

 Cir. 1995) 

unpub, citing Geddes[I] ibid.  An employee alleging discrimination under §948(a) of the 

LHWCA “need not prove by a preponderance of the evidence that the employer’s animus was 

due to the filing of a claim.  Instead, doubtful questions of fact must be resolved and inferences 

must be made in favor of the [employee]”, Geddes I at 1417 relying upon Director, OWCP v. 

Robertson, 625 F.2d (9
th

 Cir. 1980) and Gondolfi v. Mid-Gulf Stevedores, Inc., 7 BRBS 1001 

(1978).  See also Hunt, ibid at *2 citing Brooks v. Newport News Shipbuilding & Dry Dock Co., 

26 BRBS 1 (1992) [animus may be inferred from the circumstances surrounding the 

discriminatory action.] 
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Discharge of an employee after filing a claim under the LHWCA may be a discriminatory act.  

Monta v. Navy Exchange Service Command, 39 BRBS 104 (2005); Rayner v. Maritime 

Terminals, Inc., 22 BRBS 5 (1988).  However, if the employee is discharged for a non-

discriminatory reason, there is no violation of §948(a) of the LHWCA.  Williams v. Newport 

News Shipbuilding & Dry Dock Co., 14 BRBS 300 (1981); King v. Newport News Shipbuilding 

& Dry Dock Co., 120 F.3d 1997 (4
th

 Cir. 1997) unpub; 

 

If an employee has been discriminated against in violation of §948(a) of the LHWCA, such 

employee is entitled to be restored to his employment and compensated by his employer for any 

loss of wages arising out of such discrimination, provided such employee is “qualified to 

perform the duties of his employment,” 33 U.S.C.§948(a); 20 CFR §702.271(d).  The Benefits 

Review Board has interpreted the “duties of his employment” to mean the ability to return to the 

work performed at the time of the underlying injury after the claimant has attained maximum 

medical improvement.  G.M. v. P&O Ports Louisiana, Inc., 43 BRBS 68 (2009) referencing 

Monta v. Navy Exchange Service Command, ibid.  Where the employee has reached maximum 

medical improvement and is not qualified to return to the former employment at the time of the 

underlying injury, reinstatement to the former employment and payment of lost wages may not 

be granted.  G.M. v. P&O Ports Louisiana, Inc. ibid at page 70. 

 

DISCUSSION  

 

I. The Respondent violated §948(a) of the LHWCA on March 2, 2011 by terminating the 

Claimant’s employment. 

 

On the morning of January 25, 2011, the Claimant appeared and testified at a hearing on his 

claim for benefits under the NFIA and LHWCA in Newport News, Virginia.  Upon cross-

examination by Respondent’s counsel the Claimant testified to a limited number of questions 

related to his October 2, 2001 employment application.  The questions were related to 

completing the application truthfully, listing military offenses/punishments, and civilian offenses 

other than a DUI offense in 1983.  The hearing adjourned at 11:50 AM, January 25, 2011. (CX 

36, pages 50-53, 63)  The Claimant had previously testified in deposition on January 4, 2010, 

that he had been kicked out of the U.S. Marine Corps for marijuana use with an other-than-

honorable-conditions discharge (CX 37). 

 

At 2:06, January 25, 2011 the Georgia Crime Information Center produced a Criminal History 

Record for the Claimant’s history at the request of D. Lee of AAFES and B.L. McCray of the 

Georgia Bureau of Investigation (EX 2).  B.L. McCray attached a cover sheet to the record report 

at 2:08, January 25, 2011. 

 

On January 31, 2011, the Claimant was given an Advance Notice of Separation for Cause by 

AAFES Distribution Center Manager, S.G. Montgomery, in which the Claimant was notified that 

he was being processed for false information in his October 2, 2001 employment application 

involving criminal offenses, arrests, convictions and military disciplinary proceedings (CX 34, 

43, 44, 47).  He was also placed on administrative leave with pay by S.G Montgomery, pending 

the results of the processing for separation for cause (CX 33, 43, 44, 47).  On February 3, 2011 

the Claimant and his Union representative made an oral reply to the proposed separation action 
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(CX 37).  Subsequently, S.G. Montgomery acknowledged that the Claimant had informed him 

that two weeks after being hired he was called into the office to explain his criminal record and 

that a written statement was required and made to AAFES personnel by the Claimant.  S.G. 

Montgomery stated that he would not consider any of the military offenses since the Claimant’s 

DD-214 which would have been filed years ago contained that information.   S.G. Montgomery 

found that the Claimant did not attach any sheets to his employment application to list or explain 

his criminal history in October 2001 and had acknowledged in October 2001 that any 

misrepresentation or omission of a material fact could result in separation for cause. S.G. 

Montgomery then found that the Claimant had been dishonest on his October 2, 2001 

employment application and that separation for cause was appropriate.  He directed the 

Claimant’s employment be terminated effective March 2, 2011. (CX 35) 

 

The Decision and Order, awarding benefits in part, on the then pending claim was issued on 

March 29, 2011, (ALJX 4). 

 

At the April 26, 2012 hearing the Claimant testified to Respondent’s questioning that he never 

went to court after being hired by AAFES, denied being a convicted felon, that the firearms 

charge had been dropped, and that he was not on probation when he applied for a job with 

AAFES.  He testified he knew before being hired that AAFES did background checks on 

applicants and that after being hired he had to go back to human resources to explain the results 

of the background check report.  He reported that he had to write down an explanation for all the 

offenses listed in the report.  He identified EX 3 as a copy of the offenses listed in the 

background report.  EX 3 is dated December 8, 2001 and was produced by Special Agent in 

Charge G.M. Nix as a result of an inquiry for a local and criminal history records check.  Agent 

Nix is assigned to Ft. McPherson, which Respondent’s counsel represented would be the location 

of any criminal background check done at the request of AAFES.  Respondent’s counsel was 

provided the opportunity to request a supplemental hearing if his post April 26, 2012 

investigation revealed additional personnel files, such as an AAFES October 2001 request for a 

background check of the Claimant or a related written statement by the Claimant indicating his 

response to the December 8, 2001 report by Agent Nix.  No such request was made and no 

evidence of record contradicts the Claimant’s testimony that he made a written response to the 

criminal background check at least by mid-December 2001. 

 

S.G Montgomery’s statements establish that the only infractions given consideration February 

2011 as constituting dishonesty on the employment application warranting employment 

termination were those related to the same criminal history reported by Special Agent Nix in 

December 2001 and that he was aware prior to making his employment termination decision that 

the Claimant had reported submitting a written statement concerning the criminal history events 

in 2001.  This brings into question Mr. Montgomery’s motivation for terminating the Claimant’s 

employment in light of the then pending claim for benefits under the LHWCA and the AAFES 

Distribution Center being closed.  Indeed, the timing of his January 25, 2011 background check 

inquiry hours after the formal hearing concluded, speed of suspension while a claim for benefits 

was pending, and the termination of employment weeks before the March 29, 2011 Decision and 

Order, all create the inference that the then pending claim for benefits contributed, at least in 

part, to the adverse employment action of termination on March 2, 2011. 
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Here the Claimant has established that an adverse employment action was taken by AAFES 

during the pendency of a claim for benefits under the LHWCA in the form of termination of 

employment on March 2, 2011.  The Claimant has also established by inference that the 

termination was due, at least in part, because he had a pending claim for benefits under the 

LHWCA at the time of the adverse actions.  This is a prima facie case of retaliation in violation 

of §948(a) of the LHWCA.  Since Mr. Montgomery was not aware until February 3, 2011 of the 

claim that the criminal infractions were explained by the Claimant to human resources in 2001, 

his actions of placing the Claimant on suspension with pay did not violate §948(a) of the 

LHWCA.  

 

Accordingly, AAFES must rebut this prima facie case by demonstrating that the March 2, 2011 

termination was due solely to non-discriminatory reasons in order to escape liability under 

§948(a) of the LHWCA.  In that regard AAFES has failed to rebut the evidence that AAFES was 

aware of the infractions in 2001, the Claimant adequately explained the infractions in 2001, and 

AAFES accepted that 2001 explanation by retaining the Claimant as an employee continuously 

through the March 2, 2011 termination date.  The fact Mr. Montgomery accepted the Union 

representative’s argument on February 3, 2011 that the infractions with the military would have 

been reflected on the DD-214 that would have been part of the Claimant’s 2001 employment 

application does not support Mr. Montgomery’s conclusion that the Claimant did not file a 

written supplement to the employment application in 2001 explaining the civilian infractions 

noted by Agent Mix December 8, 2001 (the same infractions subsequently reported by B.L. 

McCray on January 25, 2011), does not contradict the Claimant’s testimony concerning his 2001 

explanation of the civilian infractions, and does not excuse AAFES’s rush to terminate the 

Claimant prior to the March 29, 2011 Decision and Order.  

 

After deliberation on the evidence of record, this Administrative Law Judge finds that the 

Claimant has established a prima facie violation of §948(a) of the LHWCA by AAFES 

terminating the Claimant’s employment on March 2, 2011 due at least in part to the pending 

claim for benefits under the LHWCA and that AAFES has failed to rebut the prima facie case 

that AAFES so violated §948(a) of the LHWCA. 

 

II. The Respondent AAFES is liable for payment of penalty under §948(a) of the LHWCA in 

the amount of $5,500.00.  

 

The LHWCA requires that any employer that violates §948(a) of the LHWCA after November 

17, 1997 must pay a penalty between $1,100.00 and $5,500.00.  The penalty may not be paid by 

an insurance carrier and any agreement for such payment or reimbursement is void.  Non-

appropriated fund instrumentalities are not immune from this requirement.  See Monta v. Navy 

Exchange Service Command, 39 BRBS 104 (2005); T.M. v. Navy Exchange, 41 BRBS 

320(ALJ), OALJ No. 2002-LHC-02960 (Dec. 20, 2006) 

 

In this case, AAFES has violated §948(a) of the LHWCA.  The determination of an appropriate 

penalty depends on the actions taken by AAFES in this particular case.  Here, the actions of the 

AAFES Distribution Center manager, S.G. Montgomery, lack explanation in terms of urgency 

and failure to corroborate the Claimant’s February 3, 2011 statements to Mr. Montgomery prior 

to his decision to terminate the Claimant’s employment.  Mr. Montgomery was justified in 
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investigating discrepancies in the Claimant’s employment application.  He began this 

investigation hours after the January 25, 2011 closed.  He provided the Claimant with notice of 

the proposed adverse employment action on January 31, 2011, the same day he suspended the 

Claimant.   On February 3, 2011 he accepted the Union representative’s assertion that the DD-

214 that should have been submitted with the Claimant’s employment application would have set 

forth the character of his discharge and the military infractions during enlistment.  Mr. 

Montgomery did not accept the Claimant’s assertions that he had been called into the human 

resources office to explain the civilian infractions disclosed by a 2001 criminal records check 

and that he had done so by making a written statement.  He ordered the Claimant terminated on 

March 2, 2011.  This Final Notice of Separation for Cause (CX 35) is undated, however, it must 

have been delivered to the Claimant subsequent to his February 15, 2011 deposition since he 

testified that no final decision had been made on the issue. 

 

There is no evidence that AAFES had made an inquiry into the Claimant’s statement concerning 

the written explanation made in 2001 prior to the termination decision by Mr. Montgomery.  

Even when given an opportunity after the April 26, 2012 hearing to have the record reopened for 

submission of evidence contradicting the Claimant’s testimony of making a written statement in 

2001, AAFES made no proffer or request to supplement the record of evidence.  Indeed, AAFES 

submitted no post-hearing brief to offer an explanation, justification or mitigation of its actions 

in this case.  This is not the conduct expected of a Federal government instrumentality, especially 

in light of EX 3 establishing AAFES’ actual knowledge of civil infractions at least by December 

8, 2001. 

 

In view of all the foregoing, the maximum penalty of $5,500.00 is appropriate in this particular 

case. 

 

III. The Claimant is entitled to appropriate relief under §948(a) of the LHWCA. 

 

a. The Claimant is not entitled to reinstatement or back wages. 

 

As noted above, an employee is entitled to reinstatement to work if the employee is qualified to 

perform that employment.  The employment concerned is the employment that was being 

performed at the time of the underlying work-related injury.  In this case, the Parties have 

stipulated that the Claimant was a warehouseman at the time of his February 22, 2008 work-

related neck and back injuries.  The Claimant testified to his continued medical-vocational 

restrictions that have prevented him from returning to employment as a warehouseman.  Since he 

cannot return to the employment he performed when injured, he is not entitled to reinstatement to 

the position of warehouseman or award of back wages. 

 

b. The Claimant is entitled to reinstatement of permanent total disability compensation at the 

rate of $351.48 per week for the period commencing March 3, 2011 and to the annual 

adjustment required by §910(f) of the LHWCA.. 

 

Here AAFES provided the Claimant with work on April 2, 2009 that did not totally prevent 

economic loss due to his work-related injury.  For the period October 1, 2010 through the point 

of his termination on March 2, 2011, he was still entitled to $23.30 per week in permanent partial 
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disability compensation. (ALJX 4)  The Parties stipulated that disability compensation was paid 

to the Claimant through March 2, 2011.  

 

When AAFES wrongfully terminated the Claimant on March 2, 2011, AAFES removed suitable 

alternative work from the Claimant.  AAFES has not established other suitable alternative 

employment for the Claimant.  Accordingly, the Claimant is entitled to reinstatement of 

permanent total disability compensation benefits commencing March 3, 2011 at the rate of 

$351.48 per week based on the Claimant’s average weekly wage at the time of the February 22, 

2008 work-related injury was $527.22 per week (ALJX 4).   

 

Since the Claimant’s is entitled to permanent total disability benefits from March 3, 2011, he is 

also entitled to the annual adjustment in the compensation rate as provided for by §910(f) of the 

LHWCA. 

 

c. The Claimant is not entitled to additional compensation of 20% pursuant to §914(f) of the 

LHWCA for Respondent’s failure to make disability compensation payments ordered in the 

March 29, 2011 Decision and Order. 

 

Additional compensation of 20% is awarded pursuant to §914(f) of the LHWCA for the sum of 

any compensation that is payable under the terms of an award if it is not paid within 10 days of 

the date the payment becomes due. 

 

While the termination was executed prior to the March 29, 2011 Decision and Order, post 

decisional action required AAFES to pay the Claimant permanent partial disability compensation 

in the amount of $23.30 per week from October 1, 2010 and continuing.  Accordingly, the 

Claimant was entitled to $23.30 permanent partial disability compensation at the time AAFES 

terminated hi employment.  As noted above, due to AAFES violation of §948(a) and the 

Claimant’s inability to return to the work he performed at the time of the underlying February 

22, 2008 work-related injury, the Claimant is entitled to permanent total disability compensation 

from March 3, 2011 and continuing.  Such permanent partial disability compensation is due to 

this Decision and Order and not a prior award.  Accordingly, §914(f) does not apply. 

 

d. The Claimant is entitled to interest on the unpaid permanent total disability compensation 

from the dates such respective compensation became due and payable at the interest rate set 

forth in 28 U.S.C. §1961. 

 

Although not specifically provided for under the Act, the payment to a claimant of interest on 

unpaid disability compensation payments past due has been authorized by the Benefits Review 

Board and the federal courts
2
.  Indeed, the U.S. Court of Appeals for the Fourth Circuit has held 

                                                 
2
 Newport News Shipbuilding and Dry Dock Co. v. Graham, 573 F.2d 167 (4

th
 Cir., Mar. 13, 1978); Newport News 

Shipbuilding and Dry Dock Co. v. Director, OWCP [Watkins], 594 F.2d 986 (4
th

 Cir., March 26, 1979); Newport 

News Shipbuilding and Dry Dock Co. v. Brown, 376 F.3d 245 (4
th

 Cir., July 19, 2004); Clinchfield Coal Co. v Cox, 

611 F.2d 47 (4
th

 Cir., Dec. 6, 1979) where the Court cited Graham to extend interest on each disability 

compensation payment from the date payment was due in cases under the Black Lung Act; James J. Flanagan 

Stevedores, Inc. v. Gallagher, 219 F.3d 426 (5
th

 Cir. 2000); Sproull v. Director, OWCP, 86 F.3d 895, (9
th

 Cir. 1991); 

Hunt v. Director, OWCP, 999 F.2d 419 (9
th

 Cir. 1993); Matulic v. Director, OWCP, 154 F.3d 1052 (9
th

 Cir. 1998) 
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that an administrative law judge is required to articulate the reasons why interest on past due 

disability compensation payments are not warranted when such a case arises.  White v. Newport 

News Shipbuilding and Dry Dock Co., 633 F.2d 1070 (4
th

 Cir., Sept. 15, 1980)  As the Benefits 

Review Board stated in addressing the award of interest, “parties cannot ‘compromise’ issues via 

stipulations as they would in a Section 8(i) settlement because a claimant cannot waive his right 

to compensation outside the Section 8(i) framework … Under the Act, interest is mandatory 

except if waived under a Section 8(i) settlement … approval of a stipulation that waives 

claimant’s entitlement to interest is contrary to law.”  Aitmbarek v. L-3 Communications, 44 

BRBS 115, 119 (2010)  This is consistent with Clefstad v. Perini North River Associates, 9 

BRBS 217 (1978) that permitted compromising interest awards as part of a Section 8(i) 

settlement agreement. 

 

Prior to 1984, the interest rate to be paid on unpaid compensation from the date such 

compensation payment was due to be paid under the Act was 6% per annum.  See Avallone v. 

Todd Shipyards Corp., 10 BRBS 724 (1978); Oho v. Castle and Cooke Terminals, Ltd., 9 BRBS 

989 (Feb. 28, 1979).   Subsequent to 1984, the Benefits Review Board stated that the purpose of 

interest awards is to make the claimant whole for the period that the employer had use of the 

unpaid compensation and the claimant was denied use of the amount concerned.  The Benefits 

Review Board noted that “As counsel have emphasized and as is common knowledge, our 

economy has been marked in years past by a sustained inflationary trend.  A fixed six percent 

rate does not take into account such economic trends and is therefore no longer appropriate to 

further the purpose of making the claimant whole.  …  We accordingly hold that the interest rate 

to be applied to installments of past due compensation is the United States District Court rate 

[from] 28 USC §1961.”  Grant v. Portland Stevedoring Co., 16 BRBS 267, 270-271 (1984).  

Accordingly, the applicable per annum interest rate to be applied to each respective installment 

of unpaid permanent total disability compensation is that rate set for the 52-week U.S. Treasury 

bill immediately preceding the respective installment’s due date.  This rate is available directly 

from the U.S. Treasury at http://www.treas.gov/offices /domestic-finance/debt-

management/interest-rate/daily_treas_bill_rates _historical_main.shtml. 

 

Accordingly, the Claimant is entitled to interest on past due disability compensation, from the 

date such compensation installment payments were individually due, at the interest rate 

established pursuant to 28 U.S.C. §1961. 

 

IV. The March 29, 2011 Decision and Order must be reopened in the interest of justice to 

correctly reflect the Claimant’s entitlement of disability benefits under the LHWCA. 

 

a. The March 29, 2011 Decision and Order has an administrative error in the Findings of Fact 

12 and 13 as well as Order paragraph 1.b and 1.c that must be corrected due to the Parties’ 

stipulation that the Claimant returned to work on April 2, 2009. 

 

At the January 25, 2011 formal hearing the Parties stipulated that the Claimant returned to work 

on April 2, 2009 (ALJX 4, Stipulation 10).  Finding of Fact 12 erroneously ended the applicable 

period of entitlement to permanent total disability benefits on March 31, 2009 vice April 1, 2009, 

the day prior to the Claimant’s return to work.  Additionally Finding of Fact 13 began the period 

of entitlement to permanent partial disability benefits on April 1, 2009 vice April 2, 2009, the 

http://www.treas.gov/offices%20/domestic-finance/debt-management/interest-rate/daily_treas_bill_rates%20_historical_main.shtml
http://www.treas.gov/offices%20/domestic-finance/debt-management/interest-rate/daily_treas_bill_rates%20_historical_main.shtml
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day the Claimant returned to work.  These errors were carried through in the Order, paragraph 

1.b and 1.c. (ALJX 4) 

 

Accordingly, the following Findings of Fact in the March 29, 2011 Decision and Order are 

modified to read: 

 

“12.  The Claimant is entitled to permanent total disability benefits for the period 

February 23, 2009 through April 1, 2009, inclusive, at the rate of $351.48 per 

week. 

 

13.  The Claimant is entitled to permanent partial disability benefits for the period 

April 2, 2009 through September 30, 2009, inclusive, at the rate of $7.93 per 

week.” 

 

Additionally, the following Order paragraphs in the March 29, 2011 Decision and Order 

are modified to read: 

 

“1.b  permanent total disability compensation benefits at the rate of $351.48 per 

week for the period February 23, 2009 through April 1, 2009, inclusive; 

 

1.c  permanent partial disability compensation benefits at the rate of $7.93 per 

week for the period from April 2, 2009 through September 30, 2009, inclusive;” 

 

b. The March 29, 2011 Decision and Order must be modified in Order paragraph 1.e to reflect 

the Claimant’s permanent total disability as of March 3, 2011. 

 

The March 29, 2011 Decision and Order provided that the Claimant be paid permanent partial 

disability compensation benefits at the rate of $23.30 per week for the per week for the period 

commencing October 1, 2010 and continuing (ALJX 4, Order paragraph 1.e).  This was based on 

AAFES providing suitable alternate employment to the Claimant that he performed until his 

employment was terminated on March 2, 2011. 

 

As noted above, AAFES terminated the suitable alternate employment in violation of §948(a) 

and has not identified any other suitable alternate employment for the Claimant to perform.  Thus 

the period of entitlement to permanent partial disability compensation at the rate of $23.30 per 

week ended on March 2, 2011 and a period of entitlement to permanent total disability 

compensation began on March 3, 2011 and has continued since.   

 

Accordingly, Order paragraph 1.e in the March 29, 2011 Decision and Order is modified to read: 

 

“1.e  permanent partial disability compensation benefits at the rate of $23.30 per 

week for the period October 1, 2010 through March 2, 2011, inclusive.” 
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V. The Claimant is entitled to reimbursement for lodging expenses associated with his 

attendance at the January 25, 2011, formal hearing in Newport News, Virginia in the 

amount of $184.50 plus interest from February 15, 2011 at the rate set forth in 28 U.S.C. 

§1961. 

 

The January 25, 2011 formal hearing on the underlying claim was held in Newport News, 

Virginia as a result of the Respondent’s request to continue a hearing scheduled to be held in 

Atlanta, Georgia and Respondent’s proffer to pay the travel expenses of the Claimant to attend 

the hearing in Newport News, Virginia. (CX 32) 

 

The Claimant incurred the travel expense of round-trip airline transportation from Savannah, 

Georgia to Newport News, Virginia as well as one night’s lodging in Newport News, Virginia.  

The round-trip Delta Airline transportation on January 24 and 25, 2001, in the amount of 

$271.15 was paid by the Respondent. (CX 38, 48)  The Respondent also paid an additional 

$77.00 to the Claimant, which Respondent classified as government rate per diem for meals (CX 

38, 48).  The Claimant incurred one night lodging expenses of $184.50 at the local Marriott hotel 

within walking distance of the formal hearing site.  The Claimant, through counsel, argues that 

this amount should be credited towards the cost of the hotel and an additional $107.50 should be 

paid to the Claimant as reimbursement for the actual hotel cost. (CX 38) 

 

It is specifically noted that AAFES did not make the Claimant’s travel and hotel reservations 

(CX 48).  Respondent’s counsel reported that the government per diem rate in Newport News, 

Virginia in January 2011 was $77.00 for meals and $91.00 for lodging (CX 48).  It judicially 

noted that the Marriott hotel is routinely used by federal government employees who appear at 

the Office of Administrative Law Judges, Newport News, Virginia, and that the January 2011 

per diem rate for lodging was $77.00.
3
 

 

After deliberation on the evidence of record this Administrative Law Judge finds that the 

Claimant appeared for the formal hearing in Newport News, Virginia on January 25, 2011; 

Respondent voluntarily committed itself to pay the reasonable transportation and lodging 

expenses of the Claimant to appear at the January 25, 2011 hearing; the Respondent did not 

arrange the Claimant’s travel and lodging as a government employee; the $271.15 cost of the 

transportation by Delta Airlines and $184.50 cost of one night lodging were reasonable expenses 

incurred by the Claimant; the Respondent has paid the $271.15 cost of transportation and $77.00 

of the lodging expense; and the Respondent has not reimbursed the Claimant for the entire cost 

of lodging.  Accordingly, the Respondent is liable for additional reimbursement of the 

Claimant’s lodging in the amount of $107.50. 

 

For the reasons set forth above regarding the application of interest to funds improperly withheld 

by Respondent, the Claimant is entitled to interest on the past due reimbursement amount of 

$107.50 from February 15, 2011, at the interest rate pursuant to 28 U.S.C. §1961. 

 

 

 

 

                                                 
3
 www.gsa.gov/portal/category/100120  

http://www.gsa.gov/portal/category/100120


- 23 - 

VI. Respondent liable for legal fees and costs under §928(b) of the LHWCA. 

 

Under §928 of the LHWCA, the fee for legal services and costs are shifted to the employer  

when the employer fails to provide disability benefits under the LHWCA, the employee retains 

the services of a representative, and the representative successfully prosecutes a claim for 

additional compensation.  An informal conference before the District Director, a written 

memorandum of the informal conference, and the employer’s refusal to accepted the 

recommendations of the District Director are required to shift the expense of legal services and 

costs to the employer under §928(b) of the LHWCA. 

 

Here the Claimant retained legal counsel to pursue his claim for disability compensation benefits 

from March 2, 2011 as well as additional compensation.  His counsel was successful, as set forth 

above.  The Parties stipulated that the District Director held an informal conference on June 23, 

2011 and that the Respondent controverted the District Director’s recommendations on July 26, 

2011.  Accordingly, Claimant’s counsel is entitled to appropriate legal service fees and legal 

costs incurred upon approval of a fee petition submitted in accordance with 20 CFR §702.132.  

 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 

After deliberation on the evidence of record, this Administrative Law Judge finds: 

 

1. The Claimant sustained a work-related injury to his neck and back on February 22, 2008, 

while performing assigned duties as a warehouseman. 

2. The Claimant filed a claim for benefits based on the February 22, 2008 work-related 

injury under the LHWCA, which claim was adjudicated with findings of fact and 

conclusions of law being promulgated in a “Decision and Order – Granting and Denying 

Benefits In-Part” on March 29, 2011.  Such Decision and Order being a final action of the 

Department of Labor as of April 29, 2011. 

3. On April 6, 2011, Claimant made a request for modification of the March 29, 2011 

“Decision and Order-Granting and Denying In-Part” and made an allegation of 

Employer’s violation of §948(a) of the LHWCA. 

4. The District Director held an informal conference on June 23, 2011. 

5. The Employer controverted the District Director’s recommendations on July 26, 2011. 

6. The Claimant’s employment was terminated by Respondent on March 2, 2011. 

7. Disability compensation ordered by the March 21, 2011 Decision and Order was paid 

through March 2, 2011. 

8. The Claimant has not been employed since March 2, 2011. 

9. The Claimant has not received disability compensation under the LHWCA since March 

2, 2011. 

10. The Employer violated §948(a) of the LHWCA by terminating the Claimant’s 

employment and ordered disability compensation and medical benefits under the 

LHWCA on March 2, 2011. 

11. The Employer is liable for the penalty required by §948(a) of the LHWCA for its 

violation of §948(a) of the LHWCA by terminating the Claimant’s employment and 

ordered disability compensation and medical benefits under the LHWCA on March 2, 

2011. 
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12. Under the facts of this case, $5,500.00 is the appropriate penalty warranted pursuant to 

§948(a) of the LHWCA. 

13. The Claimant is entitled to payment of permanent total disability compensation benefits 

at the rate of $351.48 per week for the period commencing March 3, 2011 and continuing 

under the LHWCA. 

14. The Claimant is not entitled to additional compensation of 20% for unpaid disability 

compensation, as it became due and payable, pursuant to §914(f) of the LHWCA. 

15. The Claimant is entitled to interest payment on the unpaid disability compensation 

benefits from the date such payments were due and payable and at the interest rate 

established pursuant to 28 U.S.C. §1961. 

16. The Claimant is entitled to reimbursement of travel costs incurred due to the January 25, 

2011 formal hearing being held in Newport News, Virginia in the total amount of 

$455.65 ($271.15 for transportation and insurance and $184.50 for overnight lodging). 

17. The Employer is entitled to credit for $348.15 in travel costs paid to the Claimant for the 

January 25, 2011 formal hearing in Newport News, Virginia. 

18. The Claimant is entitled to interest payments beginning February 15, 2011 on the 

$107.50 in unreimbursed travel expenses. 

19. The Claimant is entitled to the relief of having his employment record and personnel files 

expunged of any and all references to dishonesty related to his October 2, 2001 

employment application and to any and all references to classifications of his 

employment status as a separation for cause, including, but not limited to, all adverse 

personnel actions taken by the Distribution Center Manager, D.S. Montgomery in 2011. 

 

ORDER 

 

It is hereby ORDERED that – 

 

1. The March 29, 2011 “Decision and Order – Granting and Denying Benefits in Part” is 

hereby modified in pertinent part, as follows:  

 

a. Findings of Fact number 12 is modified to read: “12.  The Claimant is entitled 

to permanent total disability benefits for the period February 23, 2009 through 

April 1, 2009, inclusive, at the rate of $351.48 per week.” 

b. Finding of Fact number 13 is modified to read: “13.  The Claimant is entitled 

to permanent partial disability benefits for the period April 2, 2009 through 

September 30, 2009, inclusive, at the rate of $7.93 per week.” 

c. Order numbered 1.b is modified to read: “1.b  permanent total disability 

compensation benefits at the rate of $351.48 per week for the period February 

23, 2009 through April 1, 2009, inclusive;”  

d. Order numbered 1.c is modified to read: “1.c  permanent partial disability 

compensation benefits at the rate of $7.93 per week for the period from April 

2, 2009 through September 30, 2009, inclusive;” and, 

e. Order numbered 1.e is modified to read: “1.e  permanent partial disability 

compensation benefits at the rate of $23.30 per week for the period October 1, 

2010 through March 2, 2011, inclusive.” 
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2. The Respondent is directed to pay the Claimant -  

 

a. Permanent total disability compensation benefits at the rate of at the rate of $351.48 

per week for the period commencing March 3, 2011 and continuing; 

b. $107.50 for unreimbursed travel costs incurred during the January 24 – 25, 2011 

period; 

c. Such additional interest as computed by the District Director at the rate specified in 

28 USC § 1961 in effect when this Decision and Order is filed with the District 

Director for the unpaid disability compensation from the date each installment 

became due and for the unreimbursed travel expenses from February 15, 2011. 

 

3. The Respondent is directed to pay to the District Director for deposit in the Special Fund 

pursuant to §948(a) of the LHWCA the penalty amount of $5,500.00 within thirty (30) 

days of this Order.  Should the penalty amount not be paid within the thirty (30) day 

timeframe, additional interest as computed by the District Director at the rate specified in 

28 USC § 1961 in effect when this Decision and Order is filed with the District Director, 

shall become due and payable to the District Director. 

 

4. The Respondent is directed to immediately expunge the Claimant’s employment and 

personnel files and records, including electronic files and records, of any and all 

references to dishonesty related to his October 2, 2001 employment application and to 

any and all references to classifications of his employment status as a separation for 

cause, including, but not limited to, all adverse personnel actions taken by the 

Distribution Center Manager, D.S. Montgomery in 2011. 

 

5. All monetary computations made pursuant to this Order are subject to verification by the 

District Director. 

 

6. The Respondent shall provide such reasonable, appropriate, and necessary medical 

treatment as the nature of the Claimant’s work-related injuries require pursuant to §907 

of the Act. 

7. Within thirty (30) days of the receipt of this Decision and Order, Claimant’s attorney 

shall file a fully itemized and supported fee petition with the Court, and send a copy of 

same to opposing counsel who shall then have twenty (20) days to respond with 

objections thereto. 

 

         A 

         ALAN L. BERGSTROM 

         Administrative Law Judge 

 

ALB/jcb 

Newport News, Virginia 


