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DECISION AND ORDER 

DIRECTING GRANT OF CERTIFICATION 
 

 This matter involves requests to remand and reopen an appeal resulting from the denial 

by an Employment and Training Administration, Office of Foreign Labor Certification 

(“OFLC”), Certifying Officer (“CO”) of a permanent alien labor certification under Section 

212(a)(5)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(5)(A) and the “PERM” 

labor certification regulations at 20 C.F.R. Part 656.
1
  

 

                                                           
1
  “PERM” is an acronym for the “Program Electronic Review Management” system established by the regulations 

that went into effect on March 28, 2005.   
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 The Employer filed an Application for Permanent Employment Certification (“Form 

9089”) sponsoring the Alien for permanent employment as a pharmacist.  (AF 46).
2
  The CO 

denied certification on June 5, 2013, on the ground that the Employer had not listed in the Form 

9089 Section K, a necessary non-experience qualification.
3
  (AF 14).   The Employer filed a 

request for reconsideration, but the CO affirmed the denial and forwarded the case to the Board 

of Alien Labor Certification Appeals (“Board”) on July 17, 2013.  (AF 1).   

 

In a letter dated October 21, 2013, the attorney for the Employer wrote to the Board and 

stated that the Employer wished to withdraw the case “effective immediately” because it was 

“currently in the process of pursuing a new PERM” application.
4
  The Board dismissed the 

appeal on November 1, 2013.  The file was sent back to the CO in December 2013.  

Subsequently, according to the Board’s records, the CO filed an unopposed request for remand 

and certification on February 5, 2014.
5
   

 

In August 2015, the Employer filed two motions requesting that the Board reopen and 

remand the appeal.  The Employer explained that after its appeal was withdrawn the Department 

of Labor changed its position on cases involving Section K and non-experience qualifications.  

OFLC stated that it would reverse denials that were based on a missing non-experience 

qualification if that was the sole reason the case had been denied.  The Employer also included 

an email from the Senior Trial Attorney with the Office of the Solicitor stating that the CO 

would not object to a request to reopen. 

 

The Board has previously looked to Federal Rule of Civil Procedure 60(b) for guidance 

on reopening matters.  See Intel Corporation, 2013-PER-3071 (Feb. 20, 2014).   

Rule 60(b)(6) allows for relief from a final order for “any other reason that justifies relief.”  This 

relief is reserved for extraordinary circumstances.  Intel Corporation, at 5.  In this case, the CO, 

not the Employer, asked that the case be remanded for certification and OFLC indicated its 

reversal of position on these types of Section K denial cases.  We find that the CO’s willingness 

to grant certification, coupled with OFLC’s policy change, constitutes an extraordinary 

circumstance that allows us to grant relief pursuant to Federal Rule of Civil Procedure 60(b)(6).  

We therefore will order the granting of certification. 

 

 

 

 

 

 

 

 

 

                                                           
2
 Citations to the Appeal File are abbreviated as “AF” followed by the page number. 

3
 See 20 C.F.R. § 656.17(i)(1). 

4
 The Employer did file another PERM application on behalf of the alien.  That case was denied by the CO, and is 

pending on appeal before the Board with case number 2016-PER-0102.  
5
 The Employer also asserted in its motion that the CO requested that the Board remand the case back to the CO in 

February 2014.  It attached an email from the Atlanta National Processing Center to give evidence of the same. 
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ORDER 
  

 Based on the foregoing, IT IS ORDERED that the panel’s November 1, 2013 Order is 

VACATED, and the Certifying Officer is DIRECTED TO GRANT CERTIFICATION. 

 

      Entered at the direction of the panel by: 

 

 

 

 

 

 

             

      Todd R. Smyth 

      Secretary to the Board of Alien Labor 

      Certification Appeals 

 

 

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decision and Order 

will become the final decision of the Secretary unless within twenty days from the date of service 

a party petitions for en banc review by the Board.  Such review is not favored and ordinarily will 

not be granted except (1) when en banc consideration is necessary to secure or maintain 

uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 

importance.  Petitions must be filed with: 

 

Chief Docket Clerk  

Board of Alien Labor Certification Appeals  

800 K Street, NW Suite 400  

Washington, DC 20001-8002 

 

Copies of the petition must also be served on other parties and should be accompanied by a 

written statement setting forth the date and manner of service.  The petition shall specify the 

basis for requesting en banc review with supporting authority, if any, and shall not exceed five 

double-spaced pages.  Responses, if any, shall be filed within ten days of service of the petition, 

and shall not exceed five double-spaced pages.  Upon the granting of a petition the Board may 

order briefs. 
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