U.S. Department of Labor Office of Administrative Law Judges
Washington, D.C.

DATE: November 3, 1997
CASENO: 96-LCA-2
In the Matter of:
ADMINISTRATOR, WAGE AND HOUR DIVISION
UNITED STATESDEPARTMENT OF LABOR,
Complainant
V.
NATIVE TECHNOLOGIES, INC.
Respondent.

Before: JOHN M. VITTONE
Chief Administrative Law Judge

DECISION AND ORDER

This proceeding aises under the Immigration and Nationdity Act, 8 U.SC.
881101(a)(15)(H)(1)(b), 1182(n), and 1184 (hereinafter “ Act”) and theregul ationspromul gated thereunder
which are found at 29 C.F.R. §507.

This matter is presently before me on cross-Motions for Summary Judgment, together with
amultaneous briefs, filed by the parties. The regulations governing these proceedings provide, in relevant
part:

The adminigtrative law judge may enter summary judgement for either party if the
pleadings, affidavits, material obtained by discovery or otherwise, or matters officidly
noticed show that there is no genuine issue of materid fact and that a party is entitled to
summary decison.

1 find that Native Technologies, Inc. (Respondent) timely filed arequest for ahearing in this
matter. The regulation at 29 C.F.R. § 815(a) contemplates service by aternative means where the
respondent does not accept service by certified mail. The Adminigtrator in this case did serve the
notice by regular mail, the notice was received by Respondent on February 16, 1996, and a request for
a hearing was filed seven days later. Under these circumstance, the request for hearing was timely.
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29 C.F.R. § 18.40(d).? In deciding a motion for summary decision, the court must consider dl the
materias submitted by both parties, drawing dl reasonable inferences in a manner most favorable to the
non-moving party. Fed. R. Civ. P. 56(c); Adickesv. SH. Kress& Co., 398 U.S. 144 (1970). A court
shdl render summary judgement when there is no genuine issue as to any materid fact, the moving party
is entitled to judgement asamatter of law, and reasonable minds could cometo but one conclusion, which
is adverse to the party against whom the motion is made. See LaPointev. United AutoworkersLoca 600,
8 F.3d 376, 378 (6th Cir. 1993); United Statesv. TRW, Inc., 4 F.3d 417, 423 (6th Cir. 1993), cert.
denied 114 S.Ct. 1370 (1994).

Statement of the Case

This case arises out of an investigation conducted by the Wage and Hour Divison of the
Department of Labor, and concernsthe compensation of 1ouri Mordovskoi, aRussian citizen in the United
States pursuant to an H-1B non-immigrant visa obtained by Thomas Ryan, Presdent of Native
Technologies, Inc., (hereinafter “Respondent”). Mr. Mordovskoi was employed by Respondent in
Hagdaff, Arizona. On January 24, 1996, the Adminigtrator determined thefollowing: (a) Respondent filed
aLCA with the Department’s Employment and Training Administration which misrepresented a materid
fact; and (b) Respondent willfully failed to pay wages as required. The materid facts of this case are
undisputed, leaving only legd issues concerning liability for backwages and the propriety of civil money
pendties and other remedies sought by the government.

Native Technologies, Inc. is a smdl space systems and software engineering organization
headquartered in Flagstaff, Arizona. Since October of 1992, the company has been involved in the
research and development of technology and software to provide tota system solutions for internationa
communications, especialy in thefield of automated trandation. 1n October, 1993, NASA announced its
intentionto contract specificaly to Native Technologiesand itsjoint U.S.-Russian engineering teamin order
to provide an initid automated trandation and communications solution to the U.S.-Russian Space Station
program. Although NASA had announced its intention, no formal contract had been awarded or entered
into with Respondent at that time.

In anticipation of obtaining the NASA contract, Respondent hired Mr. Mordovskoi to serve as
both a Technical Software Coordinator and liaison between the U.S. and Russian components of the
company’ s efforts. Mr. Ryan had met Mr. Mordovskoi in 1992 and believed that he was qudified to fill

2Although the regulations at 29 C.F.R. § 507.835 and § 507.840 do not provide for the
resolution of Labor Condition Applications actions through motions for summary judgment, 29 C.F.R.
§ 507.825 provides that the Rules of Practice and Procedure for the Office of Administrative Law
Judges, 29 C.F.R. Part 18, shdll be gpplicable to these proceedings in the absence of conflict. Twenty-
nine C.F.R. § 18.40 dlows the submission of motions for summary decision, which may be granted by
an adminigretive law judge if there is no genuine issue of materid fact.
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the role of the company’s Senior Engineer.® In order to bring Mr. Mordovskoi to the United States, in
January of 1994 Mr. Ryan applied for an H-1B visa by filing a Labor Condition Application (LCA) with
the Employment Training Adminigtration (ETA) of the Department of Labor. The LCA dated that Mr.
Mordovskoi was to be paid at an hourly rate of $25.00. (See EX-2 (AJ)).

Mr. Mordovskoi entered the United States on August 27, 1994, prior to the actual grant of the
NASA contract. However, commencing on or about August 29, 1994, Mr. Mordovskoi was provided
withmiscellaneousprojectsby Respondent. Both partiesconcedethefact that Mr. Mordovskoi performed
work on behdf of Respondent prior to January 1, 1995 for which he received no compensation. (See EX-
C (SL), February 28, 1997, letter to Complainant from counsel for Respondent). During this time,
Respondent did pay for Mr. Mordovskai’s living expenses, including rent, food and utilities totaling
$1483.08. Respondent later subtracted this amount from Mr. Mordovskoi’ s wages, asrembursement.
(See EX-F(IM)).

In late December, Respondent secured a contract with the computer science department at the
New Mexico State Univerdty. At that time, Respondent and Mr. Mordovskoi entered into an employment
agreement in which Mr. Mordovskoi wasto receive $20.00 per hour in connection with the New Mexico
State University contract. Mr. Mordovskoi kept track of his own time on time sheets and the time sheets
were then submitted to the company’s accountant who prepared pay roll. The total amount of
compensation paid was $9,800.00, for atotal of at least 490 hours worked from January 9, 1995 through
at least April 16, 1995.

The complaint which led to theinvestigation by the Adminigtrator allegesthat Mr. Mordovskoi has
not been paid wages asrequired by theimplementing regulations of the Act. Specificaly, Mr. Mordovskoi
mantainsthat Respondent isliablefor wagesfor work performed between August 29, 1994 and December
26, 1994. Likewise, hefurther alegesthat he was underpaid from January 1, 1995 through May of 1995.
Complainant praysthat this Court affirms the investigative findings underlying this action, thereby requiring
the payment of backwages, civil money pendties, and debarment of the respondent for such terms as
specified by the Immigration and Nationality Act, 8 U.S.C. 88 1101, &t seq., as anended by the
ImmigrationAct of 1990 (P.L. 101-649) and the Miscellaneous Technical Immigration and Naturalization
Amendments of 1991.

3Although the Employment Agreement (See EX-E (IM)), which was in effect commencing
January 30, 1995, describes Mr. Mordovskoi’ s position as that of “Senior Programmer and US-
Russan Software Development Coordinator,” | find that he wasin fact entitled to wages equal to that
of aSenior Engineer. The LCA submitted by Respondent on or about January 19, 1994 clearly states
Mr. Mordovskoi’s position to be that of “Sr. Engineer.” Accordingly, | find that it isin this capacity in
which Mr. Mordovskoi was employed by Respondent. As | will discuss below, the regulations do not
provide for contingent funding of a position, nor do they permit a probationary period where the dien’s
job skills will be assessed for assgnment to an gppropriate position paid at a different rate than for the
stated occupation onthe LCA. See 29 C.F.R. §507.730(e)(1)(iii). Likewise, public palicy clearly
discourages this type of action.
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Findings of Fact and Conclusions of L aw

As dtated above, Mr. Thomas Ryan applied for an H-1B visafor Mr. Mordovskoi in January of
1994 by filing aL CA with the Employment Training Adminigration (hereinafter “ETA”) of the Department
of Labor. Atthistime, the gpplicableimplementing regulations (29 C.F.R. 8§ 507 et seq.) were collectively
identified as the Interim Find Rule concerning H-1B regulations. The Interim Final Rule was superseded
effective January 19, 1995, by the Final Rule, 29 C.F.R. 8§ 507 &t seq.

Appropriate Wage Rate

Pursuant to Subpart | of the Regulations, 29 C.F.R. 8 507.800¢t seqg., upon receipt of acomplaint,
the Adminigtrator of the Wage and Hour Divison shdl investigate the complant and make adetermination
asto (1) whether the employer has misrepresented a materid fact on the LCA, or (2) has failed to meet
any of the stated conditionsin the LCA, including payment of wages, whether negligently or willfully. 29
C.F.R. 8507.805(a)(1) and (2)(I). Moreover, employersare constrained by the regulationsto cooperate
in enforcement proceedings. 29 C.F.R. § 507.800(d). If the Administrator determines that violations of
any of the aforementioned provisions have occurred, statutory remedies, including backpay, civil money
pendties and debarment may be imposed.

Inthe case at bar, the Administrator found Respondent in violation of the H-1B provisons of the
Immigration and Nationdity Act, 8 U.S.C. § 1182(n), as amended, and pursuant to 29 C.F.R. §
507.805(a)(1) and (2)(1) held Respondent liablefor the payment of backwages, civil money pendties, and
the debarment from any existing and future LCA’sfor aperiod of at least one year.

The LCA a issue herein was filed pursuant to the Interim Fina Rules, which are consequently
determinative for this case*  In gpplying for an H-1B visa, Respondent’s gpplication was required,
inter dia, to assert (1) the occupation in which the non-immigrant dien is to be employed, by Dictionary
of Occupationd Titles, and (2) the grosswagerate to be paid to each H-!B alien, *“ expressed on an hourly,
weekly, bimonthly, or annua basis.” 29 C.F.R. § 507.760(a)(1).

Additiondly, the regulations at 29 C.F.R. 8 507.731 provide that an employer seeking to employ
an H-1B non-immigrant in a specidty occupation or as afashion modd of distinguished merit and ability
ghdl state onthe ETA form that it will pay the H-1B non-immigrant the required wagerate. The employer
isrequired to pay the greater of the actua wage rate — that is, the wage paid by the employer to al other
individuas with smilar experience and qudifications for the specific employment in question — or the
prevaling wage rate based on the best information available as of the time of filing the application. 29
C.F.R. 8§ 507.731(a). Thus, where an employer has no smilarly qudified employees a the employing

“While the Interim Find Rule and the Find Rule are significantly identicd, where changesin
section numbering occurred, or where the operative language is substantidly different, these differences,
if rlevant, will be noted. All citationsin this Decison, unless specificaly identified asreferring to the
Find Rule, areto the Interim Fina Rule.
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fadlity, the actud wage rateisnot available for comparison. The employer isrelegated to basing the wage
determination on the “best information available” 29 C.F.R. 8§ 507.731(a)(1) and (2). Inthiscase, Mr.
Mordovskoi's education and linguistic fluency was unmatched by any other employees at Native
Technologies. The fact that Mr. Ryan may have had other engineers employed in Denver and at other
locations is necessaily irredlevant to this proceeding, as only employees a the “same facility or
establishment” asthe H-18 dien are comparable for actua wage purposes. 29 C.F.R. § 507.731(a)(1).
Therefore, Mr. Ryan was required to pay the prevailing wage as determined pursuant to 29 C.F.R. §
507.731(a)(2).

Pursuant to this regulation, the employer must make a determination as to the prevailing wage by
referenceto an “independent authoritative source’ or any “legitimate sources of wage data’ such asadate
employment security agency (SESA),® a union contract, Davis-Bacon or Service Contract Act wage
surveys. 29 C.F.R. 8 507.760(e)(1)(A), (B) and (C).

According to the LCA submitted by Mr. Ryan, Mr. Mordovskoi was to receive $25.00/hour for
his position as Senior Engineer. In computing this wage rate, Respondent contends that he relied on
information received from the Arizona Department of Economic Security (hereinafter “DES’). However,
in an interview with the investigator, Mr. Ryan sated thet he, in fact, came up with thewage figure* off the
top of [hig] head.” (See EX-10-3(AJ)). Thus, Mr. Ryan and Native Technologies did not provide the
investigator with any documentation of alegitimate wage survey completed prior to thefiling of the subject
of the LCA. Infact, the only document pertaining to a prevailing wage that Mr. Ryan turned over to the
Wage and Hour investigator was a copy of information requested from the DES and the local SESA, on
June 6, 1995, the date of the opening of the investigation, over two years after the LCA was filed.
(See EX-6 (AJ)).

The LCA required that Mr. Ryan compensate the H-1B dien at the prevailing wage for a“ Senior
Engineer.” Such classfication is the one for which Mr. Ryan applied for, and upon grant of the non-
immigrant visa and the commencement of employment by Mr. Mordovskoi, Respondent was required to
pay the appropriate wages. The H-1B regulationsdo not permit an employer to apply for one occupation,
and subsequently develop a prevailing wage for another. Mr. Ryan arguesthat it was never intended that
Mr. Mordovskoi would be employed in the occupation listed on the LCA. In the very least, such an
argument is againgt public palicy.

Twenty-nine C.F.R. § 507.731(b) requires that, in the event the employer chooses not to use a
SESA prevailing wage determination, the employer shal develop and maintain documentation sufficient to

°A prevailing wage rate supplied by a SESA, before filing the LCA, if for the occupation listed
on the LCA, will not be disturbed by the Department of Labor. 29 C.F.R. § 507.760(e)(1)(ii)(C)(2).
Any other source of prevailing wage data must meet the requirements of 29 C.F.R. 8
507.760(e)(2)(iii)(C)(2) and (3), which require extensve documentation of the methodology employed.
The documentation must be retained in a public access file for one year longer than the authorized
period of employment for the dien as requested on the LCA, or until acomplaint with the Department
of Labor isresolved. 29 C.F.R. § 507.760(a) and (c), and 29 C.F.R. § 507.800(c).
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mest its burden of proving the vdidity of the wage statement. Further, the employer shal aso document
that the wage rate paid to the H-1B non-immigrant is no less than the required wage rate. In this case,
Respondent recorded arate of pay of $25.00/hour on the LCA. | find that Respondent has (1) not
submitted sufficient documentation to establish that $25.00/hour is the prevailing rate of pay, and (2) such
arateisinviolation of 29 C.F.R. § 507.731(b) asit is below the required SESA rate. (See EX-5(AJ)).

It isimportant to note that therole of the ETA in goproving the LCA’sis purdy minigerid, and is
limited to a determination that the LCA is complete and “not obvioudy inaccurate” 29 C.F.R. 8
507.740(8)(1). Infact, the ETA makes no determinationsasto whether or not the stated wagerateisthe
appropriate one for the stated occupation. 1d. A representation to this effect is stated on the face of the
LCA. The employer is the ultimate guarantor of the truth of the information attested to on the LCA,;
certification of the LCA by the ETA does not indicate that said information is correct or gpproved asto
its content. 29 C.F.R. 8 507.740(c). It isfor this reason that the LCA requires the gpplicant to sign a
Declaration under pendty of perjury that the information on the LCA is correct and true.

For enforcement purposes, | find that the representations on the LCA shall be viewed as a
contractua promise made by the employer in exchange for the granting of the H-1B specidty visafor the
chosen employee, to employ the H-1B dien in the stated occupetion for the period of time specifiedinthe
LCA, and to compensate the H-1B dien at no less than the greater of the prevailing wage for the listed
occupation or the actud wage paid to smilarly qudified employeesin the employer’ s workforce.

Upon approval of the LCA by the ETA and upon arrival of the H-1B dien a the employer’ splace
of business, the employer cannot then change the occupation of theemployeefrom that stated onthe LCA;
nor may the dien be paid awage rate that is lower than the actud or prevailing wage rate for that listed
occupation. The employer may not reduce the stated number of hoursthe alienisto beemployed; nor can
he limit the gpplication period for which thedien isauthorized towork ontheH-1B visa. If thedien'sskills
are inaufficient to employ the dien a the stated occupation, he may be employed to do lesser work, but
must continue to be compensated at the occupationd rate entered on the LCA. The regulations do not
provide for contingent funding of a position; nor do they permit a probationary period where the dien’s
job skills will be assessed for assgnment to an gppropriate position paid at a different rate than for the
stated occupation on the LCA. The regulations expresdy state that “once the prevailing wage rate is
established, the H-1B employer then shal compare this wage with the actua wage rate for the specific
employment and must pay the nonimmigrant at least the higher of the two wages” 29 CIFR. 8
507.730(e)(L)(ii).

The evidence and facts of this case establish that Ryan completed no wage survey prior to filing
the LCA, requested no SESA prevailing wage rate for the listed occupation, and had no smilarly qudified
employees in Flagstaff. Therefore, the applicable wage rate is the SESA wage rate for the listed
occupation, as this is the gppropriate prevailing wage rate pursuant to 29 C.F.R. 8 507.730. In
conaultation with ETA, the investigator determined that the prevailing wage rate for the occupation code
and title entered on the LCA, based on Mr. Mordovskoi’ s experience and education, wastheratefor the
“engineer IV classification, at an annud rate of $53,544.00. (See EX-3(RMD)). Expressed asan hourly
rate, the gppropriate prevailing wage rate as determined by the SESA is $25.74/hour for the Flagstaff,
Arizonaarea. (See EX-5(AJ)).
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While Respondent may not haveintentionally misrepresented a material fact on the LCA, hedid
negligently fail to meet a least one of the stated conditionsinthe LCA. From the onset, Respondent failed
to properly provide for the gppropriate payment of wages in violation of 29 C.F.R. 8 507.805(a)(2)(1).
Therefore, | find that Mr. Mordovskoi should have been compensated at a rate of $25.74/hour, whichis
the appropriate SESA rate as determined by the Administrator.®

Length of Employment

Complainant asserts that he was employed by Respondent commencing August 29, 1994.
Respondent asserts that the employment did not begin until January of 1995, as evidenced by the
Employment Agreement signed on January 27, 1995, and by Respondent’ s record of wages paid. (See
EX-F(IM)). However, the evidentiary record proves that while Mr. Mordovskoi did not receive the
anticipated NASA work, he may have been employed trandating Russan email for Aergjet, and doing
projectsfor other entities, including Sprint Internationa and the Department of Defense. (See Declaration
of Mr. Mordovskoi and Project Addendum and accompanying exhibits, seedso EX-H(IM), (EX-1(2)),
and (EX-I(3)). Respondent nonetheless ingsts that while Mr. Mordovskoi did perform work for the
company, hewas not employed “becauseit [Respondent] had no contract, and no means by whichto pay
hissdary.” (SeeNative Technologies Response to Complainant’s Motion for Summary Judgment, April
23,1997, pg. 3-4). Whilel am in no pogition to make a determination asto the financid status of Native
Technologies, and even in light of the fact that Respondent’ s argument may be somewhat insensible, it is
my opinion that Mr. Mordovskoi was not employed by Respondent from August 29, 1994 through
December, 1994.

As the party seeking to impose sanctions, the Complainant in this matter has the burden of
persuasion, by apreponderanceof theevidence. Seelnthe Matter of Cornet Enterprises, Inc., 95-LCA-1
(November 1, 1995). The evidentiary record provesthat Mr. Ryan personadly, or under the name Ryan
Internationa or Native Technologies, sent invoicesto the companieswhose projects Mr. Mordovskoi had
worked on. It is argued that such invoices are statements of work completed by Mr. Mordovskoi on
behaf of Respondent. (See EX-3(1M)); see dso EX-I(1)). However, | find that such records merely
prove that Mr. Mordovskoi may have provided services, but not that he was an employee of Native
Technologies. Furthermore, Complainant arguesthat through acompany profile (EX-H(1M)), inacontract
proposal to the U.S. Department of Energy dated November 22, 1994 (EX-I1-1(IM)), and in a letter to
Mée Mcllwain of GenCorp, Aerojet Propulsion Division (EX-I-3(IM)), Mr. Ryan represented Mr.
Mordovskoi to bean employee of hiscompany. Complainant did not, however, submit any recordsof time
actudly worked; 1 wasnot provided with any substantia evidence establishing the employment connection
for thisperiod. It isawell-established rule of business practice that a company may list “associates’ ina
company profile. These associates are not necessarily company “employees” Mr. Ryan maintains that

*The regulations in effect a the time of the investigation herein provide at 29 CF.R. §
507.840(c) that the adminidirative law judge is not authorized to review the vdidity of a SESA wage
rate, or require source data used in the compilation thereof. Thus, the SESA rate of $25.74/hour, as
determined by the Adminigtrator to be the gpplicable one for the purposes of this proceeding, is not
subject to further challenge or review by the Respondent or the Court.
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Native Technologies has “no employees for which there are no contracts,” nor has the company had any
“employees during the past three years excepting Juri [Mr. Mordovskoi] from January 1, 1995, to April
16,1995.” (See EX-10-4(AJ)). Upon finding that Complainant hasfailed to meet the appropriate burden
of persuasion, | must agree with this contention.

Willful Failureto Meet Stated LCA Condition: Employment Agreement

Respondent willfully failed to pay the recorded LCA wage rate to Mr. Mordovskoi, thereby
committing a violation pursuant to 29 C.F.R. § 507.805(8)(2)(i).

In January, 1995, Tom Ryan and Mr. Mordovskoi entered into an Employment Agreement
indicating that Mr. Mordovskoi would receive $20.00/hour, or five dollarsless per hour than thewagerate
stated onthe LCA.. (See EX-E(IM)). The document was signed on January 27, 1995. Mr. Mordovskoi
received compensation, however, under the agreement beginning on January 9, 1995 and continuing
through until April 16, 1995. Respondent did not file an amended LCA or notify the INA of thisreduction
inpay. Therefore, upon entering into such an agreement Respondent has acquiesced to its own falureto
meset a stated condition of the LCA.

Mr. Mordovskoi’ searningsfrom ThomasRyan and Native Technologiesare set forth in documents
supplied by Ryan’ saccountants. (See EX-8(AJ)). Theserecordsindicate rece pt of compensation by Mr.
Mordovskoi at awage rate of $20.00/hour for 40-hour workweeks. (Seeid.).

The standard for determining willfulnessin an H-1B case isthat enunciated in Brock v. Richland
Shoe Co., 486 U.S. 128, 133 (1988). Under the Richland Shoe standard, an employer isfound to bein
“willful violation” if the employer knew or showed reckless disregard for the matter of whether its conduct
was prohibited. In this matter, Respondent was aware that he had represented to the ETA that Mr.
M ordovskoi would be compensated at $25 per hour. Respondent subsequently entered into an agreement
providing compensation of only $20 per hour. | will not concern mysdlf with thefact that Respondent did
not receive the anticipated “NASA” contract. My only concern isthat Mr. Mordovskoi be compensated
at theratefor which hetraveled to the United Statesfor, irrespective of wherethefunding isobtained. The
regulations do not alow for contingent wage rates. An employer must pay the “required” wage rate
pursuant to 29 C.F.R. § 507.731, and as explained above. Respondent indicated that the $25.00/hour
rate was placed on the face of the LCA *because that is the amount the company intended to pay louri if
it had been awarded the NASA contract.” 1 find that dlowing such a contingency is in not within the
purview of regulations and counter to public policy as the employer has an obligation to comply with the
terms of the LCA.

No Offset Allocation

In March of 1995, Mr. Mordovskoi received his first paycheck for January 1995 workweeks,
compensated at arate of $20.00/hour. Thefirst check wasfor the gross amount of $5000.00. However,
in addition to federd and state withholding deductions, Respondent al so deducted $1,483.08 for rent and
utilities on the gpartment that Respondent had secured and rented on behaf of Mr. Mordovskoi and his
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family. Neither averba nor written agreement was ever entered into with respect to who wasto pay the
cost of this apartment.

Under the Interim Find Rule which was in effect until January 18, 1995, an employer was not
entitled to offset wage liability or to deduct from wages the cost of in kind benefits such as a paid
gpartment, car allowance or similar benefit. Congress acknowledged that this was the case in prefatory
datements to the revised Find Rule, Sating that:

[t]he principa focd point in rulemaking, with regard to the payment of wages, hasbeenthe
matter of whether ‘in kind' perquisites or direct or indirect payment other than cash
conditute wages. On this point, the Department has take the pogtion in the interim fina
and the Proposed Rule, as well asin the adminigtration and enforcement of the program,
that such wage credit is not permitted.

59 Fed. Reg. 65652 (1994).

The Find Rule, effective January 19, 1995, does permit offsets and deductions, however only
under extremely limited circumstance. 29 C.F.R. 8507.731(c)(2)(1), (ii) and (iii). TheFind Ruleprovides,
in essence, that “wages paid” are those “shown in the employer’s payroll records as earnings from the
employee, and disbursed to the employee, cashin hand, freeand clear . . . except for deductions authorized
under §(c)(7)"; “payments reported to the Interna Revenue Service as the employee’ s earnings, with
gppropriate withholding for the employee stax”; and “ payments of the tax reported and paid to the IRS.”
Id.

Permissible deductions fromearnings, identified at 29 C.F.R. 8 507.731(7)(1), (ii), and (iii) [Fina
Rule], include such things as deductions required by law, deductions authorized by a collective bargaining
agreement or equivaent, and deductions which (1) are authorized by the employee in writing, (2) are for
the benefit of the employee, and (3) are not arecoupment of the employer’s business expense.’

Accordingly, for the period ending January 19, 1995, Respondent may not receive an offset from
backwages owed for the cost of Mr. Mordovskoi’ s gpartment, utilities, telephone, etc., as such offsetsare
not authorized under the Interim Final Rule; Nor can Respondent claim such an offset prior to January 19,
1995, because Ryan did not provide Mr. Mordovskoi with a W-2 form covering the value of these

perquisites for tax purposes.

The regulations provide that “any unauthorized deduction taken from wagesis consdered by the
Department to be non-payment of that amount of wages, and, in the event of an investigation, will result

"With respect to this latter category, dl three requirements must be met.
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in back wage assessment . . ."® 29 C.F.R. 507.731(c)(8). Thus, Mr. Mordovskai is entitled to back
wages with respect to thisissue in the amount of $1,483.08.

Wage Liability

As discussed above, Mr. Mordovskoai is entitled to receive compensation in the amount of
$25.74/hour for work performed during his employment with Native Technologies. To date, Mr.
Mordovskoi has been compensated in the amount of $20.00/hour for this period of time. The accounting
records of Native Technology bear out the dlegation that Mr. Mordovskoi was doing at least full-time
work during the period of January 9, 1995 through April 16, 1995. (See EX-8(AJ)). Likewise, thereis
no question as to the fact that Respondent did not pay Mr. Mordovskoi at arate of $25.74/hour; Nor did
Respondent pay the lower stated LCA rate of $25.00/hour. As explained above, the SESA rate is the
appropriate rate for the determination of back wage liability.

Therefore, | find Respondent ligble for the difference between the wages paid, $20.00/hour, and
the SESA rate, $25.74, for the period beginning January 9, 1995 and terminating April 16, 1995,
computed at 40 hours per workweek.

Administrator’ s Assessment of Penalties

The Adminigtrator assessed civil money pendties against Respondent in the amount of $3000.00.
$1000 of this amount was assessed for Respondent’s failure to accurately specify the rate of pay or
dternaively misrepresenting amateria fact onthe LCA. Asdiscussed above, such aviolation did occur.
Thus, | affirm this penalty. An additional pendty of $1000.00 was a0 assessed for Respondent’ swillful
falure to pay the required wagerate. Assuch aviolation flows from Respondent’ sfailure to “specify” or
“migrepresent” amaterid fact on the LCA, | must likewise affirm this $1000 pendty.

Findly, the Administrator assessed another $1000 pendlty, stating that Respondent failed to comply
with29 C.F.R. 507.800(d) by submitting two fa sified documentsto an officer of the Department of Labor.
Complainant arguesthat Mr. Ryan gavetheinvestigator an LCA whichwasdifferent fromthe onefiled with
the ETA becauseit had added to it theacronym “NASA.” (See EX-1, 2(RMD) and (AJ)). Complainant
further argues that Mr. Ryan gave the Adminigtrator adocument from the Arizona DES, representing that
it was a SESA survey. The document aso contained on it information that had never been provided by
the DES. (See EX-6, 7 (AJ)). Inany manner, while | find that these facts are true, there is no evidence
to suggest that Mr. Ryan intended to beguile or midead the Adminigtrator. Therefore, | find that Mr. Ryan
isnot liable for $1000.00 pendty imposed by the Administrator with respect to thisissue.

8The unauthorized wage deduction was made after the effective date of the Find Rule. As
such, the Find Rule controls Respondent’ s conduct with respect to thisissue.
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ORDER
IT ISHEREBY ORDERED that:

1. TheFina Determination L etter dated January 24, 1996, ordering Respondent to pay back wagesinthe
amount of $34,555.60, is partidly reversed;

2. Respondent isliablefor back pay inthe amount of the difference between the wages paid, $20.00/hour,
and the SESA rate, $25.74, for the period beginning January 9, 1995 and terminating April 16, 1995,
computed at 40 hours per workweek.

3. Respondent isliable for back pay in the amount of $1,483.08 — the amount Respondent deducted for
rent and utilities it paid on Mr. Mordovskoi’ s gpartment.

4. Respondent isresponsiblefor the payment of amonetary pendty in the amount of $2000.00in violation
of 29C.F.R. §507.730(c)(2)(iii), §507.805(a)(1), §507.805(a)(7), 8507.730(€e), and § 507.805(a) (2)(i)
of the Interim Find Rule.

SO ORDERED.

JOHN M. VITTONE
Chief Administrative Law Judge

IMV/pmb
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