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DEPARTMENT OF LABOR Permanent Alien Employmentr " workers will result, and the employer
. Certification Process ‘ has not met the burden of rebutting
‘i?p'lglys’?rea?ito?}nd Training Before the Department of State and DOL's finding or findings. ‘
mif _ the Immigration and Naturalization Department of Labor Regulations
20 CFR Part 656 Bervice (INS) may issue visas and admit’

Labor Certification Process for the
Permanent Employment of Aliens in
the United States

AGENCY: Employment and Training
Administration, Labor.

ACTION: Notice of proposed rulemaking.

SuMMARY: The Employment and
Training Administration of the i
Department of Eaberpsoposes to amend
its regulations relating‘fb certification of
immigrant aliens for permanent
employment in the United States. The
amendments are intended to clarify
some apparent ambiguities in the
regulations; to make the regulations
easier to read, and to reflect the
experience of the Employment and
Training Administration in

administering 20 CFR Part 656 since its
promulgation in 1977,

DATES: Interested persons are invited to
submit written comments on this

proposed rulemaking on or before March

24, 1980.

ADDRESS: Send written comments to:
David O. Williams, Administrator,
United States Employment Service,
Employment and Training
Administration, United States
Department of Labor, Suite 8000—
Patrick Henry Building, 601 “D" Street,
N.W., Washington, D.C. 20213.

FOR FURTHER INFORMATION CONTACT:
Mr. Aaron Bodin, Chief, Division of
Labor Certifications, Office of Technical
Support, United States Employment ‘
Service, Employment and Training
Administration, United States
Department of Labor, Suite 8410-—
Patrick Henry Building, 601 “D” Street,
N.W., Washington, D.C. 20213,

- Telephone: 202-376-6295.

SUPPLEMENTARY INFORMATION:

The Employment and Training
Administration {(ETA) of the Departinent
of Labor (DOL) is proposing to amend its
regulations at 20 CFR Part 656, for
clarification, and to reflect ETA's
experience in administering Parl 656
since its effective date of February 18,
1977, See 42 FR 3441 (January 18, 1477).
ETA’s regulations for the certification of
immigrant aliens for permanent
employment in the United States are
issued pursuant to section 212(a}(14) of
the Immigration and Nationality Act
{Act). 8 U.S.C. 1182(a)(14).

certain immigrant aliens to work
permanently in the United States, the
Secretary of Labor must first certify to
the Secretary of State and to the
Attorney General that:

{a) There are not sufficient United
States workers, who are able, willing,
qualified, and available at the time of
the application for a visa and admission
into the United States and at the place
where the alien is to perform the work;
and '

(b) The employment of the alien will
not adversely affect the wages and
working conditions of similarly
employed United States workers. 8
U.8.C. 1182(a)(14). »

If DOL determinés that there are no
able, willing, qualified, and gvailable
U.S. workers, and that pcrmRr:ent
employment of the alien will hot )
adversely affect the wages and working
conditions of similarly employed U.S.
workers, DOL so certifies to INS and to
the Department of State, by issuing a
permanent labor certification.

- If DOL cannot make one or both of the
above findings, the application for
permanent alien employment )
certification is denied, DOL may be
unable to make the two required
findings for any of one or more reasons,
including, but not limited to:

{a) The employer has not adequately
recruited U.S. workers for the job
offered to the alien, or has not followed

the proper procedural steps in Part 656.

{b} The employer has not metits _ | |

burden of proof under section 291 of the

Act (8 U.5.C. 1381), that is, the employer
has not submitted sufficient evidence of
attempts to obtain available U.S;
workers, and/or the employer has not
submitted sufficient evidence that the
wages and working conditions which
the employer is offering will not .
adversely affect the wages and working’
conditions of similarly employed U.S,
workers. With respect to the burden of
proof, section 291 of the Act (8 U.S.C..
1361) states, in pertinent part, that:

Whenever any person makes application

for a visa or any other document required for -

entry, or makes application for ndmiasion, or
otherwise attempta to enter the United States,
the burden of proof ahall be upon such parson
to establish that he is eligible to receive such
visa or such document, or is not subject to
exclusion under any provision of this Act

LR Y

((:).D()L through its own knowledge

and experience, finds that U.S. workers |

are available and/or that an adverse
effect on similarly employed U.S.

DOL has promulgated regulations. at
20 CFR Part 656 governing the labor
certification process described above for
the permanent employment of immigrant
aliens in the United States. Part 656 was
promulgated pursiant to an implements
section 212{a)(14) of the Act (8 U.S.C.
1182(a)(14)). .

. The regulations at 20 CFR Part 658 set

- forth the factfinding process designed to

develop information sulfficient to
support the granting or denial of a
permanent labor certification. They
-describe the potential of the Federal-
Siate system of public employment
“offices to assist employers in finding
available U.S. workers, and how the
factfinding process is utilized by DOL as
the basis of information for the
certification determination. See also 20

CFR Parts 601-604, 621, and 651-658; and ~

29 U.S.C. Chapter 4B. :

Part 656 a]so-sets forth the
responsibilities of employers who desire
to permanently employ immigrant aliens
in the United States. Such employers are
required to demonstrate that they have
attempted to recruit U.S. workers "
through advertising, through the Federal-
State public employment service system,
and by other specified means. The
purpose is to assure an adequate test,of
the availability of U.S workers to
perform the work, and to insure that

.aliens are not employed under b
conditions adversely affecting the wages
and working conditions of similarly e

" employed U.S. workers. o,

The rulemaking proposed in this ° »

document will not change the elements
of the program discussed above, which - *
-adequately implement the mandate in .
. section 212(a){14) of the Act (8 U.S.C.
1182(a)(14)). The financial and other & -
impact of this proposed rulemaking is,
not'so great as to require a regulatory I
B

- analysis, See 44 FR 5576 (January 26,

1979). The paragraphs that follow

discuss the amendments proposed by N 8

this document.

Discussion of Proposed Amendments

Dieticians A .y

1)

The American Dietetic Association ¢, >

5

has petitiongd ETA to delete diétir:iﬂnfa,,L
from the list of precertified occupations’
on Schedule A. ETA has comm\micategl'
with the American Hospital Association, .
the U.S. Office of Personnel .
Manngement, and the public

employment service system to .
determine the availability of US, . ’,
dieticiana to meet the nation's needs.

'
S

%

‘2
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‘These agencies indicate thait there are
sufficient able, willing, qualified, and

. nvailable dieticians nationwide to meet
" the needs of U.S. employers. Therefore,

the Adniinistrator of the U.S.
mployment Service has proposed that
slieticians be removed from Schedule A.
‘This proposed rule would amend .

£ $56.10{a)(1){i) by deleting the term
“Dietetics.” ~

Physical Therapists

There appears to be a continued
thortage of qualified physical therapists
5 meet the nation’s needs. For that
reason, it is proposed that this

‘occupation will continue to be on

Schedule A. However, the American
Thysical Therapy Association (APTA),
inevaluating the credentials of alien
physical therapists, has found that the
=liens frequently have not completed all
the courses necessary for State
licensure, and must take additional
~ourses in the United States to be

~ermitted to sit for licensing
.. .#xaminations. The APTA recommengds |
* - that the aliens beeligible to take tha ¥ &
" physical therapy licensure exéypinaki

in igh{e State of intended emply?
tg the labor certificatioh.’
SR

nigce a license f§ necés: g
in this field. The proposed rule would
smend § 656.10(a) to require that the
align physical therapist be eligible to sit
{or the licensing examination in the
Hate of intended employment. Since
educational qlﬁiﬂcations would be
included #h licehsability, and since some
States do not require a baccalaureate
degree for practice in physical therapy,
the requirement of a baccalaureate
clegree for this occupation would be

removed. As documentation of Schedule

A eligibility, § 656.22 would be amended
to require the alien physical therapist to

- aubmit with the application for

rertification a signed statement or letter
from the physical therapy licensing
authority in the State of intended
employment, stating that the alien has
met all the requirements necessary to
tnke that State's physical therapy
icensing examination. t

Physicians (and Surgeons)

The proposed amendments would
niter somewhat the certification -
srocedures for physiclans and surgeons.
in geographic areas certified by the “
Sacretary of Health, Education, and
‘Welfare (HEW) as shortage areas for
the allen's medical specialty, the job
opportunity would be on the
precertification list, Schédule A. The

normal recruitment requirements would -

not apply to such job opportunities.

:ggfi' gibility. RHAs are the chief officials of

- While Congress found in section 2(c)
of the Health Professions Educational
Assistance Act of 1976 (42 U.S.C. 292
note) that there is a sufficient number of
physicians and surgeons in the United
States as a whole, it found further in
section 2{a)(3) of that Act {42 U.S.C. 292
note) that there are many geographic
areas in the United States in which there
are inadequate numbers ¢f health
* professions personnel to meet health
-care needs. Congress dirttted DOL and
HEW to work together so that DOL
could make equitable determinations
with regard to applications for
permanent labor certification by alien
graduates of foreign medical schools. By
adding some physicians and surgeons to
Schedule A (but only for areas where
v their'medical specialty is in short
supply), HEW and DOL expect to fill
* gome of the health care needs of those
geographic areas.
* Under the proposal, a signed
statement frqm:ihe appropriate Regional
Health Adminigigns}
Service Regighgl &ffice, Department of
JIEW (RHA) o e H4EA s davignee,
uld bérequired-as documentation of
#¥ician'and surgeon Schedule A -

he regional offices of the Public Health

7" Service in HEW. 44 FR 21711; April 11,

1979. The appropriate RHA is the one in

“. .whose region the job opportunity is

located. Addresses for the RHAs will be
included in the regulations.

The signed statement from the RHA
would certify that the alien will be
employed as a physician (or surgeon) in
a geographic area which has been
designated by the Secretary of
Department of Health, Education, and
Welfare (HEW) as a Health Manpower
Shortage Area for the slien’s medical
specially, or has been identifed
otherwise by the Secretary of HEW as
having an insufficient number of
physicians in the alien's medical
specialty, in accordance with section .
906 of Health Professions Education
Assistance Act {8 U.S.C. 1182 note).

As with all Schedule A applications,
the application forms and other :
documentation would be filed directly
with the Inimigration and Naturalization
Sarvice (INS) or with a Consul of the
Department of State.

Physicians and surgeons on Schedule
A still would have to meet, as a
prerequisite for labdr certification, the
educational and/or testing requirements
in section 212(a)(32) of the Immigration
‘and Nationality Act (INA) (8 U.5.C.
1184(8)(32)) or section 602(a) of the
Health Professions Educational
Assistance Act of 1976, as amended (8
U.S.C. 1182 note). The regulations with
respect to physicians and surgeons, both

x

those on and not on Schedule A, alsof

would be amended to clarify the

changes made to the educational and/or -
testing requirements for physicians and
surgeons by section 307{q)(1) and (3) of

‘the Health Services Extension Act of

1977 (Title Il of Public Law 95-83; 8
U.8.C. 1182 note). .

Professional Nurses

It is proposed that professional {also
known as “registered”) nurses be added
to Schedule A for geographic areas

- where HEW has found that a shortage of

such nurses exists for the alien’s nursing
selting. As with physicidns agd surgeons
on Schedule A, the applicant would

have to obtain a signed statement from
the appropriate RHA documenting that
there is a shortage of professional -

nurses in that area for that type of
nursing setting.

The rationale for Schedule A
precertification for job opportunities in
shortage areas for particular nursing
settings is similar to that for physicians
and surgeons. As stated above, -
Congress has found that some
geographic areas of the United States

-

- have significant shortages of health ° A

professions personnel. The proposed
amendment would recognize those

shortages by allowing limited
predeterminations as to the availability

of and lack of adverse effect to United B
States workers. .

Also under the pmposo%xmendments.
all alien professional nursed seeking
permanent labor certifications, both
those nurses on and not on Schedule A, -
would have to document passage of the
Commission on Graduates of Foreign
Nursing Schools (COGFNS) examination
or an equivalent written State licensing

. examination for professional nurses. It

has been determined that employment
of alien professional nurses who have
not passed these examinations
adversely affects the wages and/or
working conditions of similarly ~

‘empldyed U.S. workers. Recent statistics

have shown that a very small
percentage of alien nurses pass State
professional nursing examinations after

- they are admitted into the United States.

Many of those not passing the
examinations are secking and accepting
employment below the professional
status for which they entered the United
States, tightening the job market for U.S.
workers in those occupations. See 20
CFR § 656.11{a)(30). -

DOL believes that the COGFNS
examination for professional nurses
provides an adequate test of the
qualifications of aliens for labor
certification purposes.

The COGFNS is an independent, non-
profit organization established at the
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“ehest of the Division of Nursing,
Bureau of Health Manpewer,
tepartment of Health, Education, and
Nelfare, which also had become

voncerned over the increasing number of

‘areign nurse graduates in the United
tates, who could not achieve State
licensure. The COGFNS developed this
rxamination to test the capabilities of
{oreign professional nurses in all the
area of nursing for which American
nurse graduates are responsible, and to
+[ford an objective estimate of their
ahility to pass licensure examinations in
‘he United States. The examination is
siven in April and Octaber of each year,
:n the United States and approximately
.i0 other countries throughout the world.
#urther information may be obtained
{rom the Commission on Graduates of
Foreign Nursing Schools (COGFNS),
1624 Market Street, Philadelphia, PA
19104,

COGFNS has stated that the last date
forfiling to take its April 1980
examination is January 2, 1980, and it is
mhmpated that the results of the

xamination will be xssu('d by July 1.

480.

References to HEW

References in these proposed
e*gulatnons to the Department of (and
“neretary of) Health, Education, and
Welfare, may be changed in the final
rule to the Department of Health and
*fuman Services. See §§ 509 and 601{a)

»f the Department of Education
Organization Act (20 U.S.C. 3508 and
5401 note), Public Law 96-88, 93 Stat.
768, 695, and 696.

‘ntracompany Transferees

Aliens seeking Schedule A
urecertification as intra-company
iransferees will have to evidence more
~ompletely their attachment to the
international corporation or
srganization employing them and the

truly infernational character of their
smployer. Currently, aliens who were
employed as managers or executives hy
an international corporation or
arganization for one year may under
wertain conditions obtain Schedule A
arecertification. .

The use of Schedule A, Group 1V, by
aliens who are in reality investors-is
inappropriate. See 8 CFR § 212.8(h){4).
30L has observed that Group IV has
Heen used at times by alien investors,
and by U8, branches or officen et vp
by foreign businesses primarily to
facilitate immigration. For these reasons,
the regulation at § 856.10(d) would be
amended to more clearly set forth the
requirement that evidence be presented
10 show that the alien was emplayed by
the employer for at least one year

-

outside the United States. The employer
also would have to have been doing

business in the United States for at least

one year prior to submission of the
permanent alien labor certification
application. Additionally, the alien
beneficiary of the certification would
have to be quglified for an *L-1" visa
(temporary pénimmigrant intracompany
transferee) as a manager or executive.
See 8 U.S.C. 1101(a)(15)(1); and 8 CFR'

§ 214.,2(1).

General Filing Instructions

‘Section 656.20 would be expanded
from an introductory statement to a
statement of general filing instructions
applicable to all applications for alien-
labor certification, including those on
the predetermipation Schedules A and B
and occupations designated for special
handling. Certain requirements applying
to all applications, and currently in
§ 656.21(b), will be transferred to-this
section.

A new § 656.20(b}(2) standardizes the
attorney notice of appearance procedure
with INS practice. Notices of
appearance by attorneys for aliens and
employers will be submitted on INS
Form G-28. See 8 CFR § 292.4(a}. This
will clarify whether particular attorneys
are reprsenting the employer and/or the
alien in appliction for certification.

DOL has found that a bona fide test of
the availability of U.S. workers cannot
take place where the alien beneficiary
or the alien’s a¥orney or representative
participates in the interview(s) or
consideration of U.S. workers seeking
the job offered to the alien. Additionally,
in some situations, Certifying Officers
have reported that some employers have
utilized unusual interviewing or
consideration procedures for job
opportunities involving job offers to
aliens. For example, the attorney for the
employer or alien or some nonpersonnel

official would conduct the interview and |

participate in the consideration of 1.5,
workers applying for the job.

To standardize further attorney
practice in labor certification procedures
with that before the Deparftment of
Justice’s Board of Immigration Appeals,
persens suspended or disbarred from
practice before that Board pursuant to 8
CFR § 292.3 would not be permitted to
act as an attorney, agent, or
representative for an employer and/or
an alien in labor certification matters.

The application form for alien Inbor
certification has for a number of yoars
required documents submitted in
languages other.than English to be
accompanied by an accurate translation
into English. This provision would now
be included specifically in the
regulations, ‘

anzr Labor Certification Apphcalmn )
Process

Except for applications involving
occupations on Schedule A or
occupations designated for special
handling (described below]), the basic
labor certification application process in
§ 656.21 would continue to be followed.
Many of the provisions now in § 656.21
will be retained. Some, as discussed
above, have been moved to § 656.20.
The new provisions are discussed
below.

The regulations now state that the job
opportunity must not be described with |
unduly restrictive job requirements in
the employer’s recruitment or

* application. Thus, the job requirements

shall be, in part, those normally required
for the job in the United States, and

shall not include requirements for a
language other than English, unless
adequately documented as arising from
business necessity. '

A requirement that the worker live on
the employer’s premises would have to
be proved by adequate documentation
of business necessity.

When an employer recruits U.S.
workers for a job, the statement of an
employer preference, such as 10 years
experience preferred” or “Knowledge of
German language preferred,” can deter P
otherwise available, able, willing, and
qualified U.S. workers from applying for
the job. In that sense, statement of an
unduly restrictive employer preference
can obstruct.a bona [ide recruitment
effort as much as unduly restrictive job
requirement. Employer or customer
preference or convenience is not

sufficient to prove business necessity.

Business necessity is something the
absence of which would undermine the
essence of the business operation. The .
regulation would be clarified to prohibit
unduly restrictive employer preferences
expressed in recruitment to the same
extent as unduly restrictive joh
requirements,

Previously, the Certifying Officers
have specified whattey consider to be
a bona fide effort by an employer to
recruit U.S. workers for the job
opportunity within its own organizution
or among visitofs to its premises.
Employees of and visitors to the
employer, while perhaps not interested
or qualified for the job offered the alien,
may know of 1.8, workers who are .
interested and qualified. The regulations
would clarify the specific manner by
which notices of the job opportunity are
to be posted within the employer's.
organization. The employer would
continue to be required to conduct other
appropriate recruitment efforts.

#
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Currently, the regulations have been
interpreted to require two forms of
printed advertising for the job
opportunity. One is published over the
employer’s name and directs workers to
report to the employer. The other is
published over the name of the local
office of the State employment service
and directs workers to report to that
office for referral to the employer. The
regulations would be simplified to
require only one type of advertisement,
over both the names of the local office
of the State employment service and the
empldyer, directing workers to report to
the employment service for referral to
the employer. The manner and extent of
such an advertising effort, to result in a
bona fide recruitment effort, would be
specified in the regulation and are to a
great éxtent the same as the current
regulations.

Two other provisions will be added to

- reduce the backlog of cases in local
employment service and ETA regional
offices and speed up determinations on
applications. Applications which are
inactive for 45 days in local office files
due to the failure of the employer or
alien to provide requested ’
documentation, will be returned to the
employer. If the employer resubmits the
application, it will be considered a new
application for filing purposes. Also,
except for the occupations on Schedule
B (20 CFR § 658.11), the Certifying
Officer may reduce some of the
recruitment efforts otherwise required,
for good cause shown.

Occupations Designated for Special
Handling

A new § 656.21a would be ad&d.
dealing\gvith occupations for which the
basic labwug certification application
procedures are inappropriate and which
are not on Schedule A or B. For now,
these occupations are college and
university teachers, aliens represented
to be of exceptional ability in the

_performing arts, and sheepherders.

For college and university teacher
positions, the employer would have to
document that it went through a
competitive recruitment and selection
process, as defined in the proposed
regulation. Other evidenoe of the alien's
qualifications, similar to th quired in
the basic application process, would
have to be submitted.

For job offers to aliens represented to
have exceptional ability in the
performing arts, the documentation of
the alien's ability essentially would be
similar to that in the current regulations,

Alien sheepherders who have lawfully
and continuously been employed in the
United States for at least 33 of the 30
months immediately preceding the

application would be permitted a
simplified application procedure. All
that would have to be filed would be a
completed application form and signed
statements from the alien’s employers
during that period, attesting to the
employment. Sheepherder applications
for permanent alien labor certification,
where the alien has the requisite
experience sheepherding in the United
States, would be filed directly with INS
or with a Consul 0¥ the Department of
State, not with DOL or a State
employment service. This proposed
regulation would not affect applications
for temporary employment of aliens as
sheepherders, which must be filed
pursuant to Subpart C of 20 CFR Part
0.

Schedule A Application Process

The changes to § 656.22 with respect
to Schedule A applications for job
opportunities as physicians and
surgeons, professional nurses, and intra-
company transferees have been
discussed above.

Aiens of exceptional ability in the
sciences or arls {except the performing
arts) are now in Group Il of Schedule A.
The documentation requirement for such
applicants would be eased by allowing
the applicants greater flexibility in
choosing the evidence they submit in
support of applications. The language in
the regulation also would be clarified
and other technical changes would be
made. o

Schedule B Application Process

Schedule B lists occupations for
which the Administrator has
predetermined there are sufficient able,
willing, qualified, and available U.S.
workers, or that employment of aliens
would adversely affect the wages and
working conditions of similarly

employed U.S. workers. The occupations -

on Schedule B are listed at § 656.11, and
the documentation requirements to
apply for waivers of the
predetermination are at § 656.23.

It is proposed tq-amend § 656.23 to
permit applicants to submit rebuttal
evidence to the Certifying Officer in
response to a proposed determination
("Notice of Findings") denying the
application. Currently, only applications
not on Schedule A or I} are afforded the
opportunity to rebut the certifying
officer’s proposed findings. As is
curreﬁtly in effect, appeals from final
determinations of Certifying Officers
from denials of Schedule B waivers may
be made to the DOL Office of
Administrative Law Judges.

Labor Certification Determinations

Section 656.24(b)(1) would be
amended to clarify the standard by
which a Certifying Officer determines o
whether the requiremerits of the .

regulations have been met. A limited
right to excuse a partial failure to

. comply with the regulations would be

granted the Certifying Officers.
Employers and aliens would be
expected to comply strictly with each
applicable requirement of Part 658,
unless the regulations expressly state
otherwise. Compliance with the
regulations is necessary to adequately
test the labor market for U.S. workers
and to determine adverse effect on U.S.
workers. This provision does not apply
to applications filed with INS or a State
Department Consul under Schedule A or
for permanent employment as a
sheepherder.

Procedures Following a Labor
Certification Determination

Currently, a proposed denial of an
application for labor certification is sent
to the employer on a Notice of Findings
form. The employer is permitted to
submit rebuttal evidence {and if the .
employer does so, the alien may also do
s0) to the Certifying Officer. 20 CFR
§ 856.25. o

Section 856.25 now would be clarified
to state that failure to submit timely
rebuttal evidence not only makes the
Notice of Findings automatically the
final-decision of the Secretary, but also
constitutes a failure to exhaust available
administrative remedies, and denies the
applicant any further administrative g
review within DOL. Similarly, failure to
file a timely request for administrative
review from an adverse Final * .
Determination {after rebuttal) would
constitute a refusal to exhaust available
administrative remedies. All findings in
the Notice of Findings-not rebutted
would be deemed admitted.

Administrative-Judicial Review of

‘Denials of Labor Certifications

It is proposed that all appeals from
Final Determinations by Certifying
Officers would be made to - .
Administrative Law Judges, rather than -
to either Administrative Law Judges or
Hearing Officers as at present. -
Additionally, § 656.26 would be ~
amended to speed up the review
process, by shortening the current 30-
day briefing period to 21 days. It has
been found that many of the briefs have
been submitted early enough at present
to meet this proposed requirement. To -
accommodate individuals filing by mail
from greater distances, documents -
would be deemed filed when mailed or -
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delivered to the Administrative Law
Judge.

Publication of Adgynistrative Laiv  +
Judge Degisions

At present, a number of
Administrative Law Judges in the Office
of Administrative Law Judges hear and
decide appeals from denials of
applications for permanent alien labor
certification. Since the Administrative
Law Judges hear and decide cases
independently of DOL and each other.
divergent opinions on the same issues,
all of which may be reasonable, have

-been issued. To provide uniform
guidance to the public and to the
Certifying Officers as to their
responsibilities under the regulations,a
system of published decisions would ba
established in a new § 656.27a. The
Office of Administrative Law Judges of
DOL would designate specific
Administrative Law Judge decisions to
be printed and published. The
Administrator, U.S. Employment
Service, will provide the Certifying
Officers with copies of all such
published decisions.

- Technical and Clarifying Amendments
Other technical and clarifying ’

amendments are proposed to be made to

20 CFR Part 656, and are reflected in the
proposal below.

Development of Proposed Rulemaking:
Regulatory Impact

This proposed rulemaking document
was prepared under the direction and
control of Mr. David O. Williams,
Administrator, U.S. Employment
Service, Employment and Training
Administration, U.S. Department of
Labor, Washington, D.C.

The economic and other impact of this
proposed rule is not so significant as to
require the development of a regulatory
analysis. See 44 FR 5576 (January 26,
1979).

Proposed Rulemaking

Accordingly, it is proposed to amengd
Part 656 of Chapter V of Title 20, Code
of Federal Regulations, as follows:

§656.2 [Amended]

1. Section 656.2 is amended.by adding
the bracketed citation “{8 U.S.C. 1361}
at the end of paragraph (b).

2. Section 660.10 is amended an
follown: . : ,

{a) By deleting and reserving
- paragraphs (a)(1)(i) and (a)(2)(i):

(a) By revising the introductory
paragraph, paragraph (a)(3), and
paragraph (d); and by adding a new
paragraph (a)(4); to read as follows:

1

§ 656.10 Schedule A.

The Administrator, United States
Employment Service (Administrator),
has determined that there are not

. sufficient United States workers who
-are able, willing, qualified, and

available for the occupations listed
below on Schedule A and that the
tages and working conditions of United
States workers similarly employed will
not be adversely affected by the
employment of aliens in Schedule A
occupations. An alien seeking a labor
certification for an occupation listed on
Schedule A may apply for that labor
certification pursuant to § 656.22 of this
Part. .

Schedule A
(a) h & &

(3) Health care occupations:

(i) Persons who will be employed as
physical therapists, and who possess all
the qualifications necessary to take the
physical therapist licensing examination
in the State in which they propose to
practice physical therapy.

(ii} Aliens who will be employed as
physicians (or surgeons) in a geographic

-area which has been designated by the

Secretary of Department of Health,
Education, and Welfare (HEW) as a
Health Manpower Shortage Area for the
alien’s medical specialty, or has been
identified otherwise by the Secretary of
HEW as having an insufficient number
of physicians in the alien’s medical
specialty, In accordance with section
906 of Health Professions Education
Assistance Act (8 U.S.C. 1182 note). .

{iii) Aliens who will be employed as
professional nurses in a geographic area
which has been designated by the
Secretary of HEW as a Professional
Nursing Shortage Area, or aliens who
will be employed as professional nurses
in a geographic area which has been
identified by the Secretary of HEW as
having an insufficient number of
professional nurses for the type of
nursing setting in which the alien will -
work. (This paragraph (a){(3)(iii) applies-
only to applications for certification
filed on or after July 1, 1980.)

{4) Definitions of Group I occupations:

{i) "Physical therapists” means
persons-who apply the art and science
of physical therapy to the treatment of
patients with disabilities, disorders and
injuties to relieve pain, deyelop or
restore function, and maintain
performance, using physical means,

such as exercise, massage, heat, watgg, ** .

light, and electricity, as prescribed by'a
physician (or surgeon).

(ii) “Physician (or surgeon)” is defined
in § 655.50 of this Part. *

(i) “Professional nurse” is defined in
§ 656.50 of this Part.

. . . . .

{d) Group IV: :

{1) Aliens who have been admitted to
the United States in order to work in, .
and who are currently working in,
managerial or executive positions with
the same international corporations or -
organizations with which they were
continuously employed as managers or
executives outside the United States for
one year before they were admitted. -

{2) Aliens outside the United States
who will be engaged in the United
States in managerial or executive

-positions with the same international

corporations or organizations with
which they have been continubusly

employed as managers or executives

outside the United States for the
immaediately prior year.

(3) For the purposes of this paragraph
{d), the international corporation or
organization must have been
established and doing business in the
United States for a period of at least one

_year prior to the submission of the

application for the alien to quality under
Scheduel A, Group IV. For the purposes
of this paragraph (d), “doing business”
shall mean a regular, systematic, and
continuous course of conduct, including .
both the solicitation of business and the
provision of goods and/or services by
the employer, and shall not be limited to
the mere presence of an agent or office
in the United States of the international
corporation or organization. )

3. Section 656.11 is amended as
follows:

(a) By italicizing the term “Schedule
B” wherever it appears; and

(b) By deleting the colon at the end of
the introductory paragraph and inserting
in lieu thereof a period and an
additional sentence, to read as follows:

§656.11 Schedule B. .

* * *. An employer seeking a labor
certification for an occupation listed on
Schedule B may apply for a labor

certification pursuant to § 656.23 of this
Part. )

. . * ] »

4. Section 656.20 is amended as
follows:

(a) By redesignating paragraph (d) as
paragraph (g);

{b) By revising the section heading
and paragraphs (a), (b), and (e); and by

‘adding new paragraphs (d), (e), and (f);

to read as follows:

§656.20 General filing Instructions.

~ {a) A request for a labor certification
on behalf of any alien who.is required

by the Act to become a beneficiary of a
labor certification in order to obtain

R
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permanent resident status in the United
States may be filed as follows:

(1) Except as provided in paragraphs
(a)(2) through (4) of this section, an
application for a labor certification shall
be filed pursuant to this section and
§ 656.21 of this Part.

(2} An employer seeking a labor
certification for an occupation
designated for special handling shall
apply for a labor certification pursuant
to this section and §§ 656.21a of this
Part.

{3) An alien seeking labor certification
for an occupation listed on Schedule A
may apply for a labor certification
pursuant to this section and § 656.22 of
this Part.

(4} An employer seeking a,labor
certification for an otcupation listed on
Schedule B shall apply for a labor
certification pursuant to this section and
§§ 656.21 and 656.23 of this Part.

{b)(1) Aliens hnd employers may have
agents apply for labor certifications on
their behalf. The alien and/or the
employer shall sign a statement that the
agent is representing the alien and/or
employer and that the alien and/or
employer takes full responsibility for the
accuracy of any representations made
by the agent, <

(2) Aliens and employers may have
attorneys represent them. Each attorney
shall file a notice of appearance on
Immigeation and Naturalization Service
(INS) Form G~28, naming the attorney's {5) The job opportunity does not
client or clients. Whenever, under this invelve unlawful discrimination by race,

Part, any notice or other-documeg:%creed. color, national origin, age, sex,.

considers, on behalf of the employer,
applicants for job opportunities such as
that offered the alien, but which do not
involve labor certifications.

(4) No person under suspension or
disbarment from practice before the
United States Department of Justice's
Board of Immigration Appeals pursuant
to 8 CFR § 292.3 shall be permitted to
act as an agent, representative, or,
attorney for an employer and/or alien
under this Part. .

(c) Job offers filed on behalf of aliens
on the Application for Alien
Employment Certification form must
clearly show that:

(1) The employer has enough funds
available to pay the wage or salary
offered the alien.

(2} The wage offered equals or
exceeds the prevailing wages
determined pursuant to § 656.40 of this
Part, and that the wage the employer
will pay to the alien when the alien
begins work will equal or exceed the
prevailing wage which is applicable at
the time the alien begins work;

{3) The wage offered is not based on .
commissions, bonuses or other
incentives, unless the employer
guarantees a wage paid on a weekly, bi-
weekly, or monthly basis;

(4) The employer will be able to place
the alien on the payroll on or before the
date of the alien’'s proposed entrance
into the United States;

required to be sent to an employer6r religion, handicap, or citizenship;:
alien, the document shall be sent to their (6L The employer's job opportunity is
attorney or attorneys who have filed '
notices of appearance on INS Form G-
28, if they have such an attorney or
attorneys. X
(3)(i) It is contrary to the best interests
of U.S. workers to have the alien and/or
agents or attorneys for the alien
participate in iffferviewing or
considering U.S. workers for the job
offered the alien. As the beneficiary of a
labor certification application, the alien
cannot represent the best interests of
U.S. workers in the job opportunity. The
alien’s agent and/or attorney cannot
represent the alien effectively and at the
same time adequately consider the
qualifications of U.S. workers for the job
opportunity. Therefore, the alien and/or
the alien’s agent and/or attorney may
not intérview or consider U.S. workers
for the job-offered {o the alien, unlesa
the agent and/or altorney is the
- employer's representative as described
in paragraﬁh (b)(3)(iii) of this section.
(ii) The employer’s repregentative who
- interviews or considers U.S. workers for
the job offered to the alien shall be the
person who normalwterviej\:vs or

not: .

(i) Vacant because the form {
occupant is on strike or is bein?g locked
out in the course of a-labor dispute
involving a work stoppage; or

(ii) Atissue in a labor disput/
involving a work stoppage; -

(7) The employer's job opportunity's
terms, conditions and occupational
environment are not contrary to Federal,
State or local law; and

(8) The job opportunity has been and
is clearly open to any qualified U.S.

- worker, i

(d) If the application involves labor
certification as a physician (or surgeon),
the labor certification application shall
include the following documentation:

{1)(i) Documentation which shows
clearly that the alien has passed Parts 1
and II of the National Board of Medical
Examiners Examination (NBMEE), or the
Visa Qualifying Examination (VQE)
offered by the Educational Commission
for Foreign Medical Graduates
(ECFMG);: or

{it) Documentation which shows
clearly that: o

. United States Comm?ssioner of

_ follows:

(A) The alien was on January 9, 1977,
a doctor of medicine fully and

-permanently licensed to practice

medicine in a State within the United
States; . .

{B) The alien held on January 9, 1977, :
a valid specialty certificate issued by a 'f
constituent board of the American T
Board of Medical Specialties; and ‘

(C) The alien was on January 9, 1877,
practicing medicine in a State within the
United States; or -

(iii) The alien is a graduate of a school
of medicine accredited by a body or
bodies approved for the purpose by the

Education (regardless of whether such
school of medicine is in the United
States).

{e) If the application is filed on or
after July 1, 16880, and involves labor
certification as a professional nurse, the
labor certification application shall
include documentation that the alien has
passed the Commission on Graduates of
Fereign Nursing Schools (COGFNS)
Examination or an equivalent written
State registered/professional nursing
licensing examination.

{(f) Whenever any document is
submitted toa State or Federal agency
pursuant to this Part, the document
eithér shall be in the English language or
shall bé accompanied by a writt
translation into the English language,
certified by the translator as to the
accuracy of the translation and his/he
competency to translate.

- * L] - LJ

5. Section 656.21 is amended as

(a) By deleting paragraphs (a)(3),
(a){4), and (a)(6);

(b) by redesignating paragraph (a}(5)
as a new paragraph [a)(3); and ’

{c) By revising the introductory text in
paragraph (a); by revising paragraph (b)
and paragraphs (e) through (i) and by -
adding new paragraphs (j) and (k); to
read as follows: :

§656.21 Basic labor certification process.
(a) Except as otherwise provided by
§8 656.21a and 656.22 of this Part, an
employer who desires to apply for a
labor certification on behalf of an alien
shall file, in duplicate, a Department of
Labor Application for Alien
Employment Certification form and any
altachments required by this Part with
the local employment service office
serving the area where the alien
proposes to be employed. The employer
shall set forth on the Application for
Alien Employment Certification form, as
appropriate, or in attachments: T

* - * - -

(b) Except for labor certification
applications involving occupations
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designated for special handling (see

§ 656.21a of this Part) and Schedule A
occupations (sce §§ 656.10 and 656.22 of
this Part), the employer shall submit, as
a part of every labor certification
application, on the Application for Alien
Employment Certification form or in
attachments, as appropriate, the
following clear documentation:

(1} The employer shall document the
employer’s good faith efforts to recruit
‘U.S. workers without success through
the public employment service system
and through other labor referral and
recruitment sources normal to the
occupation: ‘

(i) This documentation shall include
documentation of the employer’s
recruitment efforts for the job
opportunity which shall:

(A} List the sources the employer may
have used for recruitment, including, but
not limited to, advertising: public and/or
private employment agencies; colleges
or universities; vocational, trade or
technical schools; labor unions; and/or
development or promotion from within
the employer's organization:

(B) Identify each recruitment source
by name; ‘

(C) Give the number of U.S. workers
responding to the employer’s
recruitment;

(D) Give the number of interviews
conducted with U.S. workers;

(E) Specify the lawful job-related
reasons for not hiring each U.S. worker
interviewed; and

(F} Specify the wages and working
conditions offered to the U.S. workers:
and

(ii) The employer shall include also a
copy of at least one advertisement, if
any, for the job opportunity placed by
the employer prior to filing an
Application for Alien Employment
Certijication form.

(2) The employer shall document that
the job opportunity has been and is
being described without unduly
restrictive g)ob requirements:

(i) the job opportunity's requirements,
unless adequately documented as
arising from business necessity:

(A) Shall be those normally required
for the job in the United States;

(B} Shall be those defined for the job
in the Dictionary of Occupational Titles
{D.0.T.) including those for subclasses
of jobs; : .

{C) Shall not include requirements for
a lanpuage other than Englinh,

(i) 1f lge job opportunity involves a
combination of duties, for example
engineer-pilot, the employer must
document that it has normally employed
persons for that combination of duties
and/or workers customarily perform the
combination of duties in the area of

intended employment, and or the
combination job opportunity is based on
a business necessity, :

(iii) If the job opportunity involves a
requirement that the worker live on the’,
employer’s premises, the employer sh
document adequately that the
requirement is a business necessity.

(iv) If the job opportunity has been or

" is being described with an employer

preference, the employer preference
shall be deemed to be a job requirement
for purposes of this paragraph (b)(2).

(3) Except for job opportunities in
private households, the employer shall
document that it has posted notices of
the job opportunity at its place of
business:

{i) Notices of the job dpportunity
posted by the employer shall contaln the
information required for advertisements
by paragraph (g)(3) through (g)(8) of this
section, except that they shall direct
applicants to report to the employer, not
the local employment service office;

{ii) Notices of the job opportunity
shall be posted by the employer for at
least 10 consecutive business days; shall
be clearly visible and unobstructed
while posted; and shall be posted in
conspicuous places, where the
employer's U.S. workers readily can
read the posted notice on the way to or
from their place of employment.
Appropriate locations for posting
notices of the job opportunity include,
but are not limited to, locations in the
immediate proximity of wage and hour
notices required by 29 CFR § 516.4 or
occupational safety and health notices
required by 29 CFR § 1903.2(a).

{4) The employer shall document that
its other efforts to locate and employ
U.S. workers for the job opportunity,
such as recruitment efforts by means of
private employment agencies, labor
unions, advertisements placed with
radio or TV stations, recruitment at
trade schools, colleges, and universities

-or attempts to fill the job opportunity by

development or promotion from among
its present employees, have been and
continue to be unsuccessful. Such efforts
may be required after the filing of an
application if appropriate to the
occupation.

(5} If unions are customarily used as a
secruitment source in the area of
industry, the employer shall document
that they were unable to refer U.S.
waorkers, )

(6) The employer shall document that
its requirements for the joh opportunity,
as described, represent the employer's
actual minimum requirements for the job
opportunity, and the employer has not
hired workers with, less training or
experience for jobs similar to that

involved in the job opportunity or that it,

_rate of wages offered is below the

- Employment Certification form,:shall

. opportunity for a period of thirty days,

' advertisment for the job opportunity in a

is not feasible to hire workers with less
training or experience than that réquired
by the employer's job offer.

(7) If U.S. workers have applied for
the job opportunity, the employer shall
document that they were rejected solely
for lawful job-related reasons. )

{e) The local employment service{
office shall