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Before the Departon o of St o
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the Inmmigration and Naturahsation
Service (INS) muav tvsue visas and admit

v firdinog

Department of Labor Ragulations

certain immigrant aliens to work DO Bas promalanted rezulalions al
permanently in the United States, the 20 CFR Part 656 goveirning the labor
Secretary of Labor must first certify to certification process described above for
the Secretary of State and to the the permanent employment of immigrant
Attorney General that: aliens in the United States, Part 656 was

d States, .

promulgated pursuant to and
implements section 212{a)(14) of the At
(8 U.S.C1sl{al{14)).

The regulations at 20 CFR Part 636 sot
forth the factfinding process desipned to
deveiop information sufficient to

“support the granting or denial of o

permanent labor cortification. They
describe the potential of the natonwade
svstem of public employment offices
{the “Job Service™) o assist emplovers
in finding avadable U.S workers, and
how the factfinding process is utilized
by DOL as the basis of information for
the cortihication determination. See also
S0 CEFR Parts 601-604, 621, and 651658
and 29 US.C Chapter 4B,

Part 636 also sets forth the
responsibilitios of emplovers who desire
to permanently employ immigrant aliens
in the United States. Such emplovers are
requited to demonstriate that they have
attempted to recruit US. workers
throvgh advertising, through the Job
Service System, and by other specified
means. The purpose is to assure an
adequite test of the availability of U.S.
workers to perform the work, and to

insure that aliens are not employed «

under conditions adversely affecting the
wages and working conditions of
similarly emploved U.S. workers.

The amendments mgede in this
document will not chitdge the elements
of the program discussed above. which
adequately implement the mandate in
section 212(a)(14) of the Act (8 U.S.C.
1182(a){14)). ) -

Comments on Propased Rule

The Notice of Proposed Rulemuking
invited interested parties to submit
written comments on the proposed
amendments on or before March 24,
1980. 45 FR 4918 (January 22, 198(?FMOH-‘
than 500 comments, from individuals
and organizations, were received by
ETA. All of the comments were
reviewed and considered in the ]
preparation of this final rulemaking.
Many of the-commenters stidted That the
amendments wauld clarify, simplifyv. and
improve the perqunﬁtmt alién labor
certification processt A number of
commenters were critical of one or more
of the amendments, and sugaekted
alternatives and improvements. Other '
comments were outside the scope of the
proposed rule. ETA found the vast
majority of the comments to bie helpful
in gaining.insight into the way the public
views the permanent alien lubor
certification process. and this document
adopts a number of the suggestions
submilled by the public. Many of the

. other comments will be the basis of,

future consideration for improvement of
the program. The paragtaphs that follow
discuss the comments and the .
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DEPARTMENT OF LABOR

Employment and Training
Admlnist&raﬁon

20 CFR Part 656 .

Labor Certitication Process tor the
Permanent Employment of Aliens in
the United States

AGENCY: Employment and Training
Administration. Lahor.
AcTiON: Final rule.

SUMMARY: The Fmplovment and
Training Administration of the
“Department of Labor is amending its
regulations relating to the certification

Lof immigrant aliens for permanent
en{plovment in the United States The
amendments are intended to clarify
some apparen! ambiguitics in the
regulations, to m - e the regulations
easier to read. and to reflect the
experience of the Employment and
Traiting Administration in
administering the regulations since their
promulgation in 1977,

EFFECTIVE DATE: These amendments
apply to applications for permangent
alien labor gertification reteived for
processing on or after January 19, 1981,
FOR FURTHER INFORMATION CONTACT:
Mr. Aaron Bodin, Chief, Division of
Labor Certifications, Telephone: 202-
376-6295. ’
SUPPLEMENTARY INFORMATION: On
January 22, 1880, the Employment and
Training Administration (ETA) of the
Department of Labor (DOL) published a
Notice of Proposed Rulemaking,
propusing to amend ETA's regulations at
20 CFR Part 656, for clarification. and to
reflect ETA's experience in
administering Part 656 since its effective
date of February 18. 1977, Ser 42 FR 3441
(January 18, 1977). This document
adopts final regulations based upon that
January 1980 Notice of Proposed
Rulemaking. ETA's reaulations for the
certification of immigrant aliens for
permanent employment in the United
States are issued pursuant Yo section
217 a)(14) of the Immigration and
Nationality ActIAct). 8 US.C.
1182(a){14).

Permanent Alicn Employment
Certification Process

Before the Department of State and
the lmmigmli&n and Naturalization
Service (INS) may issue visas and admit
certain immigrant aliens-to work
permanently in the United States, the
Secretary of Lubor must first certify to
the Secretary of State and lo the
Attorney General that:

{a) There are not sufficient United
States workers, who are able, willing,
qualified, and available at the time of
the application for a visa and admission
into the United States and at the place
where the alien is to perform the work;
and

(H) The emplovment of the ahien will
not adversely affect the wages and
working conditions of similarly
employed United States workers. 8
LLS.C1182{a){14).

I DOL determines that there are no
able, willing, qualified. and available
LS. workers, and that employment of
the alien will not adversely affect the -
wages and working conditions of
similarly employed US. workers. DOL
sg certifies 10 INS and to the
Department of State, by issuing a
permanent alien labor certification.

I DOL cannot make one or both of the
above findings, the application for
permanent alien employment
certification is denied. DOL may be
unable to make the two required
findings for one or more reasons.
including. but not limited to: .

{a) The employer has not adequately
recruited US. workers for the job
Mfered to the alien, or has not followed
the proper procedurdl steps in Part 6586,

{b) The emplover has not met ils
burden of proof under section 241 of the
Act {8 U.5.C. 1361}, that is, the employer
has not submitted sufficient evidende of
attempts to obtain available US.
workers. and/or the employer has not
submitted sufficient evidence that the
wages and working conditions which !
the emplover is offering will not .
adversely affect the wages and working
conditions of similarly employed U.S.
workers. With respect to the burden of
proof. section 291 of the Act (8 US.C.
1361) states. in pertinent part, that:

Whenever any person makes ;|pplic:|!i(?n
for a visa or any other document required for
entry, or makes application for admission, or
otherwise attempts to enter the United States, .
the burden of proof shall be upon such pegson
to extablish that he is eligible to receive.such
visa or such document. or is not subject to
exctusion uader any prodision of this Act

() DOL through its own knowledge
and experiente. finds that U.S. workers
are available and/or that an adverse .
effect on similarly emploved U.S.
workers will result. and the employer
hig not met the burden of rehutting
DOLs findsng or findings.

Department of Labor Ragulations

DOL has promulgated regulations at
20 CFR Part 656 governing the labor
certification process described above for
the permanent employment of immigrant

_ aliens in the United States. Part 656 was

promulgated pursuant to and
implements section 212{a}{14) of the Act
{8 U.S.C. 1182{a){14)).

The regulations at 20 CFR Part 656 st
forth the factfinding process designed to
develop information sufficient to
support the granting or denial of o
permanent labor certification. They
describe the potential of the nationwide
system of public employment offices
{the “Job Service") to assist employers
in finding available U.S. workers, and
how the factfinding process is utilized
by DOL as the basis of information for
the certification determination. See also
20 CFR Purts 601-604, 621, and 651-658:
and 29 U.S.C. Chapter 4B.

Part 656 also sets forth the .
responsibilities of employers who desire
to permanently employ immigrant aliens
in the United States. Such employers are
required to demonstrate that they have
altempted to recruit U.S. workers’
through advertising, through the Job
Service System, and by other specificd
means. The purpose is to assure an
adequate test of the availability of U.S.
workers to perform the work, and to’

.

. insure that aliens are not employed»

under conditions adversely affecting the
wages and working conditions of
similarly employed U.S. workers.

The amendments ngede in this
document will not chitdge the clements .
of the program discussed above, which
adequately implement the mandate in
section 212(a){(14) of the Act (B U.S.C.
1182(a){14)). : -

Comments on Proposed Rule ’ .

.

The Notice of Proposed Rulemaking
invited interested parties to submit
written comments on the proposed
amendment!s on or before March 24.
1980. 45 FR 4918 (January 22, 1980)&&10re
than 500 comments, from individuals :
and organizations, were received by
ETA. All of the comments were ™
reviewed and considered in the X
preparation of this final rulemaking. .
Many of thé~gommenters stdted that the
amendments wauld clarify, simplify. and
improve the permanent alién labor
certification processiA number of ,
commenters were critical of ene or more
of the amendments, and suggekted
alternatives and improvements. Other *,
comments were outside the scope of the
proposed rule. ETA found the vast

majority of the comments to be: helpful

‘in gaining.insight into the way the public

views the permanent alien labor
certification process, #nd this document
adopts a number of the suggestions

- submitted by the public. Many of the
.~ other comments will be the basis of.”

future consideration for improvement of -
the program. The, paragkaphs that follow
discuss the comments and the, .
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mendments adopted by this document-—""

/as a final rule. Unless otherwise noted,

regulatory citations to 20 CFR Part 656

. are to that Part as amended by this final
“rulemaking document.

A

Dietitions {(deleted)

DOL had proposed to delete dm!nhw
from the list of precertified occupatifiys
on Schedule A.

Two commenters [elt that dlelmans

AN

" should not be removed from Schedule- fl

unless a finding is made by ETA that  °
thvre are no geographic areas in the 5
United States which have a shortage of, °
dietitians. In addition, they stated that
the evidence on which the proposal was
made also should have been pub mh(‘d
fur public comment.
Information uvailable to ETA
revealed that more than half of the

. approximately 45,000 dietitians in the

United States are employet] by
hospitals, clinicss nursing homes, the
Vewerans Administration. and the US.
Public Health Service, In addition. 39.030
of all dietitians are registered with the
Amcrican Dietetics Association; more
than 5,000 of these registered dietitians

v are on file with the U.S."Office of

Personnel Managemént for employment
consideration. The American Hospital
Association, Health Food Services -

requested that Regional Health
Administrators of HHS be given only 30
days to issue a certification of a |
shortage-area; after which the Schedule
A labor certification would
attormatically issue. Several
commenters felt that the Schedule A
process is too burdensome. Two
commenterg felt that exceptionally
qualified physicians of renown in only
one gountry shquld be included on
Schedule A, and should be exempted
from educational or testing requirements
as is the case with exceptionally

. qualified physicians of international

15 renown. [ o

5 Section 21&3)(32,] of the Immigration
sand Nationality Act (8 US.C.
118“((;)(3° )) and $ection 602{a) of the
Flealth Professions Educational
/\ﬂqmtdm‘o Actof 1976 (8 US.C. 1182
nate),-as amended. 2eguire that alien
gmduatm of foreign medical schools not
accredited by a body or bodies
appyoved for the purpose by the
Secretary of Education pass Parts I and
1} of the National Board of Medical
I xanfiners Examination ('\BM&L] or an
equivilent examination as determined
by the'Sectetary of HHS. The Visa
Quahfwng Examination {VQE) offered
by the Educational Commission for

Division, advised ETA that some recent . Foreign Medical Graduates (ECFMG)

" U5, college graduates in dietetics have

been forced to accept low level jobs in
etetics because of the limited
avallability of jobs as dietitians.

The abave data, in the absence of
information to the contrary, are
compelling enough to completely remmove
the field of dietetics from Schedule A.
This will not preclude an employer from
filing a request for an individual labor-._
certification and maKing a test of the
pacticullir local labor npark‘et in which
the job is Recated.

‘l'h‘ ‘srefans {and Surgeons) (20 CFR

‘(‘ s6.10{a)(2), 636.20(d)..and 656.2 {c}{:/)

=

- DOLhad proposed to amend the
testing requirements for physicians {and
w?g,,o(mﬁ) to conform to current’law. 20
CFR 656.20{d) and 656.22(c}{2)(i): Also, .
in shortage areas for specific medical
specialties. as designated by the’
Department of Health and Human |

" Services [HHS), alien specmllsrs in ‘;uch

_ specialties would be on the

precertification list—Schedule A. 20
CFR 656.10(a)(2) and 856.22(c)(2).
Several commenters questioned
DOL's authorily to require passage of an
examinalion by physicians (and
surgeons) for purposes of labor g
certification. One suggested that the

Federation Licensing’Examination ’”

{FLEX) be accepted as an alternative. .

- examinalion. Another commenter

» A P

.

was de!é”rmined by the Secretary of
H1HS to be the equivalent examination.
Under this #elermination, the FLEX
mdmmat/dn cannot be accepted as an
alternative 1o the VQF or the NBMFEE.

The reﬁu}dtmns require that-alien b

-phy§icians {or surgeons} document that
they have pdssed Parts [ and Ul of the
NBMEE or the VQE for-purposes of

1o 11er certlﬁc‘dhon to avoid haxlng aliens

wHasvould be excluded from the United-

Eifltes by the above-cited statutes filing
.qlwph( ations for labm cvrhhc atioh
uznne( essarily.
/ DOL’s consultation with HHS B
‘ rog,drdmg geographic areas in the United
" Stated’in which thérg are inadequate
* numbers of health professionals to meet
« health &are needs revealed that a
numbier of factors affect HHS's
-determinationss and that the making of

" individual determinations by the

Regional Health Administrator (RHA)
for each area of intended employment is
the most efficient and equitable
methodology.

To impose a requirgment that, unlqu
Ahe RMA issue a gertification within 30
wdavs, ceitification becomes automatic
and plages an unreasonable burden on
another Federal agency. Additionally, it
would be contrary to the Secretary of
. Labor's responsibility under the

Immigration’and Nationality Act to

-

make labor certificsftifn determinations
based on availabilityand adverse effect.
Only those physigians (or surgeons) of
international renown and those who will
be employed in geographic arcas »
certified by RHAs as shorjage areas are
included on Schedule A. Establishing
that a physician has only national
renown, especially from a nation with
limited medica! education_gnd medical
resources, is not suffigient for DOL to
predetermine that there would be no
. adverse-effect on workers in the United
States. Absent passage-of the NBMEE or
VQE, the achievements of nationally
known physicians (and surgeons)
cannot be shown to be-of the caliber
necessary to avoid adverse effect, as
required under the:lmmigration and
“Natiohality Act. -

5

Professional Nurses (20 CFR 6«»6 m(a){:]) R

and 656.22(c)(3}) K

. About 80 percent of the comments’ .
-retated to the proposal that fogeign
prafgssional nurses be required to pass
the Commission on'Graduates of Foreign'
Nursing Schools (GGFNS) Examination.
- Commenters included State licensing ~ -
authorities, nurse associations, hospital
associations, schools of nursing, foreign
nurse grﬂdua!es! nurse recruitinent -
agencies, and irdividuals. The,
~comments were divided almost equally
into support and oppomhon to the —
proposal. o
The CGFNS is an independent

nonprofit organization established *~ =

because various Federal agencies (e.g..
HHS, DOL. and the Department of
Educatinn) were concerned over the
_intreasing number of foreign nurses .-
" entering the United States who coufd

= not pass Stafe profpssmngl nﬂrsmg
licensing examipations. The CGFNS §
developed a screening examination to
test the capabilities of foreign nurses in~
all the areas of nursing for which U.S.
nurse-graduatles are responsible. The
examination provndes an objective

estimate of the nurses’ ability to pass
State licensing examinations. The” °

..examination is given'in April and

October of each yeﬁr in the United

States and-approxjihately 30 other, -
countries throughalit the world. Further
information ma obtained from the
.Commission on Graduates of Foreign
Nursing Schools (CGFNS), 3624 Market
Street, Phxladelphla Pennsylvania 19104.¢

ETA will require the CGENS .

examination-for perpfanent omploymvnl
of foreign prolessional nurses in' the
United States. Although the exantigation’
requirement may reduce the number of
foreign nurses able to immigrate to the -
United States, it is not in'thé phblic
interest to grant cerhﬁcqhon to nurses

- who'will nol be able to practlce their
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pmff ssion andawho will mwl\ imit or
otherwise adv orw]v affect wages or job
oppaortunities for U'S. workers in lower-
skilled jobs.
. Information supplied to ETA by
varions State boards of nursing indicate
ot about 80 percent of foreign-trained
fail to pass State licehsing
aoNs. Most States do not sllow
nursing schdol graduates to porf()rm
prefessional duties after fuiling the
licensing examinations, so for ail

practic .xl purposes. these aliens are no

longer availsbls as professional nurses. |

Several commenters incorrectly
interpreted the examination requirement
to inciede foreing nurse graductes who
already Lold Beenses in a State where
they witl be perfermring professional
nursing services, Therefore, the
regulation has been modified to make
clear that foreign nufse graduates who
already hold fall and unrestricted
lirenses in a State where they will be
performing prafessional nursing services
will be exemp!t from the CGENS testing
requirement. A foreign nurse also would

- ol need 1o take the CGFNS
examination should a State issue a
license based on reciprocity or upon its
review of foreign nursing credentials
‘and training programs. Foreign nurses
who have temporary, provisional, or
otherwise restricted licenses in the State
of intended employment, or who are
licensed in another State, but notin the
State of intended employment, are not
exempt from the CGFNS examination.

A number of commenters requested
that Canadian nurses be exempted from
the examination, suggesting that most of
these nurses are able to secure State
i Pensure by examination or romprocxtv

There are significarit differences
hetween United States and Cdnadian
irsing education programs, although
ey are similar in some respects. In
:ddition, not all nurses from Canada are
“uent enough in the English language to
ass State licensing examinations. It is
the DOL's intention to apply the same
slandard for d}l foreign professional
surses who will be permanently
~mployed in the United States.

The proposed rule also would have
nlaced professional nurses on the
Schedule A precertification list in areas
Jetermined by HHS to be shortage areas
for the particular setting for which
=ertification was sought. Many
sommenters objected to this restriction.
They asserted that there are not
sufficient professional nurges who are

- able, willing, qualified, and available to

svork in many rural and urban areas.
‘This has been confirmed by the .
American Nurses Association, the
National League for Nursing, and the
American Hospital Association.

-

DOL has been persuaded by this
evidence. The final regulation includes
on Schedule A all professional nurses
who have passed the CGFNS
examination or who hold a full and
unrestricted license in the State where
they will be performing pmfvss.wn.u!

~nursing services, A certification ot a

}\r‘{m.:] Health Afhu'matmlm will not
he reéquired.

A foreign nurse who cannot pmvidu
the required documentation will not be
considered for lubor certification as a
nurse under Schedul A or otherwise, 20
CFR 636.22{c}{3) and 636.29(1).

latreccormpany Transderees (o 00D
E3610(d) and {a.?{i;'i’{fi') -

FTA proposed to amend Scbodole A
Group IV {intracompary exed xxt‘u* and
managerial transferers) to require that
prior employment be ontside the United
States, that the emplover has been doing
bhusiness in the LS for one vear, and to
reaflirm that the aticn be eligible for an
-1 visa (8 US.Corteras)ity enthe
basis of other than specialized
knowledge.

Schedale A. Grouvp 1V, was designed
to facilitate the movement of managers
and excaitives hetween the foreign and
U.S. affiliates of international
corporations and organizations. since

“these aliens’ experience abroad -

uniquely qualifies them for employment
in the United States. ETA is unable to
make this same general finding for
mtmcompany transferees who are not
managers or executives, but who qualily
for L-1 visas (temporary intracompany
transferees} on the basis of specialized
knowledge.

Under the proposal, adopted in final,
an intracompany transferee will be
required to have-been employed outside

he United States by the international

corporation or organization as a
manager or executive for one continuous *
vear immediately before entering the
United States. In addition, the
international corporation or
organization must have been “doing
business” (as defined below) in the
United States for at least one vear at the
time of application.

Twelve attorneys {including one
representing the Association of
Immigration and Nationality Lawyers)
and one corporation objected o the
above requirements and the definition of
“doing business.”

‘The commenters contend that these
requirements will hinder expansion of
international trade and foreign
investment in the United States: are
restrictive and burdensome because
they surpass the requirements for an L-1
visa; and are contrary to Congressional
intent to facilitate establishment of U.S.

' international corporations’or

‘branches of foreign businesses. The
‘commenters also reduested that
investors (see 8 CFR1212.8{b){14)) and
inftracompany lmnsf«zrcos with
spacialized ynovxledge {but who ate not
executives or mamgm‘q) be included on
/‘>1 hedute A. The comimenters also
/( ontend thut the definition of “doing
[ business” {“a regelar, dystematic, and
continuous course of canduct mcludma,
bek the offer of and the provision of
gnods and/or services by the employer.
and [which] shall not be limited to the
mete presence of an agent or office in
the United States”) will have a
substantial effect on the ability of many
[oreign enterprises to comnence
cperations in the United States. |
In establishing Group IV-of Schedule
A, DQL's original intent wa§ to include
anly those-intracoampany transferees
who have worked as managers or
excculives outside the United States for
one year beflore entering the United
States. The revised deﬁmhons of Group
IV aliens clatifies the Department’s
original intent. This does not preclude
other intracompany transfereés from
obtaining a labor ceruﬁcahonl The
international corporation or |
organization may file a job offer on the
alien’s behallf, after adequately
recruiting and otherwise testing the
market for qualified U.S. workers.
The new requirement that
; orgnm&ahons be established and doing
-business in the United States for at least

. ,one year prior to submission of an

‘application for Schedule A, Group 1V,
precertification further assures DOL that
the integrity of Group IV is maintained
and that the employer is a bona fide
international corporation or
organization.

The Immigration and Naturalization
Service, by regulation, has exempted
alien investors from the labor
certification requirements of Section
212(a)(14) of the Immigration and
Nationality Act. See 8 CFR 212.8(b)(14).
An investor is described as an alien who
establishes on Form 1-526 that she or he
has invested, or. is actively in the o
process of investing capital of at least
$40,000 in dn enterprise in the United
States of which she or he will be a
principal manager, and that the
enterprise will employ a person or
personsin the United States who are
U.S. citizens or aliens lawfully admitted
for permahent residence, exclusive of
the alien, her or his spouse, and
children. Alien workers enter the Umted
States under immigration preferences
(see 8 U.S.C. 1153(a){3) and (8)), but
alien investors do not receive a -

preference (see 8 l{.S.C. 1153(a)(8)). A .

PR

.
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labor certification is, therefore,
inappropriate for investors?
The requirements for Group IV do not

/ preclude the establishment of

international corporations or
organizations in the United States.
Aliens may be temporarily transferred
to the United States to establish 118
offices, on L-1 or other temporary
business vigas, for up to three gears, and
the alien can apply for permanent labor
ciytification-alteér the U.S. operatinn has
been doing business for one year,

General Filing Instructions (20 CFR
636.20)

Several attorneys favored the.
proposal to use INS Form G-28 (Notice

. of Appearance) to stundardize the

attorney notice of appearance. While
some State job service agencies
suggested that INS Form G-28 be nt(,nNJ
by the employer and the alien, DOL will

ot require the signature of the employer

and/or the alien, since such signatures
are not required normally for attorneys”
clients. Of coggse, the employer is
required to sigr the application form (20

© CFR 656.21(a)): and the alien must sign

the Statement of Qualifications (20 CFR
656.21(a)(1}).

Employeis and aliens also may have
agents represent them throughout the
lahor certification prog vck The agent
authorization is included on the
Application for Alier Employvnien?
Certification form and is signed by the
vmployer and/or the alien,

Some attorneys objected tothy
provision which prehibits the alien’s
attorney or agent from participating in
interviews of U.S. workers for ihe job
opportunity offered the alien. DOL,
however, reaffirms its determination
that the alien’s agent or attorney cannet,
in good faith, consider U.S. workers for
a job opportunity, and at the same time
v{‘fu tivele represent the alien to w hﬂm

the job his been oifered.

One commenter svgeested that agenls
and atlorneys suspended or disharred
fram practice before the Beard of
Immigration Appeals be heard again by
ETA before being dented the richt to act
for the employer and/or the alien in
lubor certification matters. Nevertheless,
adopting the considered activn of that
Baoard is reasonable and acceptable. An
additional hearing procedure for KTA in
cuch cases would be uanecessary and
duplicative.

Dasic Labor Certification Process (20
CFR 656.21)

Most of the general documentation
requirements for'the basic labor
certification process have not been
changed in content from existing
regulations, but were renumbered and

puh!ishod as purt of the proposed
rulemaking to make the new_
requirements easier to understand. A
biroad range of comynents were received
regarding new and existing provisions
under the basic labor certification

process. as follows: .

Prior Recraitment Efforts (20 CFR
6I6.21h)(1))

Eicht commenters stated that the
regulations are not clear’'on whether
advertising is required prior to the filing
of the Appyication for Alien Employment
Certificetion. Prjor advertising is not
required under the amended regulations.

MHowever if the employer fias recruited
by advertising or by other means. the

results of sych recruitment should be
filed with the application. Recruitment

required by DOL will be conducted after
thesapplication is-filed with the
approprigte local office of the State job
service. The regulations have been
cJarified to reflect this,

Private Room for Live-In Household
Domaestic Workers (20 CFR
6.2 a)(3NNT])

Seyverdl State job service agencies
commented that the requirement for a
private room for househeld domestic
service workers who are required to live
on the tmployer's premises should be
spclled out in the regulations Although
this requitfement previously wilg spelled
out in the instructionsdo the £pplicotion
for Alien 1/1;;)/mmf‘1,r CertFication ]
form iFis now listed in the cepulitions
as a condition required to be in the
employment contract.”

Unduly- Restriciive ;"zirh Hequircments
{20 CFR 656.2 I{f)}/..’/}

The propesed rule added two
clarifying requirements to the
regulations, n:lming to job opportunities
where the worker is required to live on
the erpl o‘{ er's premises, and to job
C p"m turities described with an
employer preference. : -

Seven attorneys objected to the
pr D;/fmn that a requirement that m;-
wogker live on the employer's premises
be/documenied as a business necessify.
They contended that a household is ndt
a business, that this requirement is an
unwarranted intrusion intopersonal I
lives of individuals, and that living on
the employver's premises is customary
for household domestic service workers,

The specific language in the
regulations did not refer only to private
houscliolds, but to all job opportunities
which require the worker to live on the
employers’ premises, although the
majority of such job opportunities have
been in private households. It is not the
intention of DOL to intrude into the

personal affairs of individuals or to
qing,lv out private households. The
provision is intended to emphasize the
need to-document the business necessity.
. fora requirement that-is not normally
rnqmrnd for the job in the United States
or is not defined for the job in the
Dictionary of Occupational Titles. it
merely clarifies DOL's cpnsht(‘nt .
miorpm!atmn of its previous rules, .md
therefore is retained in the final rile.
Several commenters objected to
unduly restrictive preferenros being -
treated as if they were requirements.
These commenters assert that a
prohibition against unduly restrictive
preferences is contrary to normal

* recruiting practices of employers and -+ .

employment agencies. Nevertheless,
DOL has found that this is a necessary
and, reasonable requiremertt for
psiposes of labor certification: to assure
that interested U.S. workers who are
able, willing. qualified, and available for
job opportunities offered to alien

workers are considered for these jobs. It -

has been DOL's experience that unduly

- restrictive employer preferences may
have an inhibiting effect on recruitment;
and that interested workers view
employer preferences as requirements

_and are reluctant to apply for job
opportunities described with
preferences which the workers do not
meel. '

Posting (20 CFR 656.21(b)(3)}

The proposed rule both eased and
clarified the requirement that employers
post notices of the job opportunity
within their organization. Employment
for private households is exempted from
the requirement. The rule clarifies how
long the notice must be posted and
where it should be posted. The
requirement to past is intended to be
part of a reasonable effort by the
employer to recruit U.S. workers, and is
not onerous. It informs the employer's
current employees, and visitors to the

. employer’s premises, that there is a job

opportunity. These employees and

visitors, while perhaps themselves

unqualified, may know of available U.S.

workers who are qualified. DOL has

found that such "word-ol-mouth”
recruitment may be the most prevalent

Tmigthod of filling jobs. See U.S. :

« DEPARTMENT OF LABOR,
EMPLOYMENT AND TRAINING
ADMINISTRATION RESEARCH AND
DEVELOPMENT MONOGRAPH NO. 59,
The Public Employment Service and
Help Wanted Ads (1978) at 9; see also
CAMIL ASSOCIATES, RECRUITMENT, -
'JOB SEARCH AND THE UNITED
STATES EMPLOYMENT SERVICE
(1975); and U.S. DEPARTMENT OF
LABOR, BUREAU OF LABOR .

<

-
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STATISTICS, JOB SEEKING METHODS
l'SI D BY AMERICAN WORKERS
(1975).

Several commenters ohjected to the
posling requirement because it dogs not
exempt businesses or organizations
which do not poest job opportunities as
part of their normal recruitment. They
also requested that the posting
requitement be clarifiéd as it relates to
businesses with mvlhp‘o places of
employment.

In the final rule, interna! posting
continues to bé a requirement for all job
opportunities {except for'private
households) filed under the basic labor
vertification process, primarily because
_the gommenters have failéd to show that
“posting is not a very effective method of
recruiting workers. In adopting uniform
standards of recruitment, DOL cannet
set different recruiting requirements for
each employer. DOL merely requires the
emplover ta conduct such recruitment as
an employer making a reasonable effort
to employ U.S. workers would conduct.

The regulations have been clarified,
however, to require that the posting
appear only al the business
establishment where the job epportunity
is located. This is nét intended to
discourage an employer from secking
U8, workers by posting notices of the
job opportunity ot more than ene or at
all its places of business,

= A number of State job gervice

agencies and ETA reg mna! offices .
rm;umt(‘d that the minimum size be
specified for a posted nolice. DO¥has
determined not to regulate the size of
the notice with such specificity. As long
as the pusting is made in such a manner
as to be conspicucus and clearly visible,
it is not necessary to regulate the a(:tuui
size of the posting. The revised language
is designed-to alert employers that such
posting practices as placing actual size
copies of-newapaper advertisements on
crowded bulletin boards ure
unacceptable.

Rejection of U. S Werkers {Jﬂ CF#
656.21(0)(7))

Two commenters questioxmd whether
.8 workers already employed at
substantially the sathe wages and
working conditions as offered to the

+ alicn should be,(,m\sxdcr(’ able, willing,
qualified, and availeble for the job
opportunity offered to the alien worker.
This provision was not changed
substantively in the propoesed or final
rules. DOL's determination of
availability under the Immigration and

~ Nahonﬂhty Act is not roqm(,t('d to
consideration of only those U.S. workers
who_are unemployed or partially
employed. DOL does not intend to
preclude consideration of U.S. workers

4

i

who, for whatever reason, are seeking a
change in employment and are able,
willing, qualified and available for job
opportunities offered to aliens.

Prevailing Wages (20 CFR 636 20{¢) (2
and (3). 656.21{c). and 656.40)

Several commenters requested that
the regulations require that the local job
serviee office disclose the factual basis
of prevailing wage calculations,
including whether the industry norm is
commission only, Two objected to the
prohibition against wages being based
on commissions when this ,
compensation arrangement is normal for
the industry. These comments are on
provisions unchanged substantively
from the current rules. ,

The regulations already require that
the local office put its prevailing wage

calculutions mto writing. Ap plicants for
permanent lhbor certification may

request, and are entitled to be provided,”

the bases of the local (»Hi(ﬁ{:"])ﬂ:\'ﬁi!iﬂﬂ‘
wage findings. Additionstly, unless a
guaranteed wage is offere d the alien and
{o U.S. workers, DOL cannot certify to
INS that the wages and working
conditions of similarly employed U.S
workers will not be adversely affected
by employment of the alien. This DOL
finding has been upheld specifically in
AMorrigon and Morrison, Ingo
Secretery of Labor of ithe United Staies,
—— F. 2d —— [10th Cir. July 14, 1980).
Joh Service fob Order (20 CFR 656.21(f))

Several commenters bhiected to the
~unchanged rule that the Boal job service
office determine whetier a job offer is
acceptable before plucing a job erder
_into the regular wb service regruitment
“system. The commenters incorrectly
have interpreted this to mgan that o
local office can refuse to precess an
Application for Alien Eniplovment
Certification il i determines the job
offer is unacceptable.

Nevertheless, the regulations now
clearly state that only the ETA
Certifving Officer can nuske such a
determination. A local effice muy not
refuse to process an ~1p,h"'cmimz for
Alien Emplovment Certification:
hogvever, théllocal office cannot assist
an emp!n) erin reciuiting U.S. workers
through the Job Service System unless
the job opportunity’s terms and
conditions comply with jol) Servfice
Regulations. See 20 CFR Parts 601-604.
621, and 651-658; and 29 CFR Parts 26
and 75; see also 45 FR 39454-39484 {June
10, 1980). IT a4 job offer is unacceptable
as a job order under the Job Service

Regulations,the local office should
advise the employer to remedy the
defects. If the employer refuses to do so;
the local office will advise the employer

that it is unable to recruit U.S. workers
for the job opportunity through the Job
Service System and that the application
will be forwarded to the appropriate
ETA Certifying Officer for
determination. The final rule clarif:oq
this process.

Advertising [20 CFR 656.21{u))

Over 60 commenters, including State
jub service agencies, universities, and
attorneys, objected to the proposed rule
that the local job service office place
recruitment advertisements for the
employer {referring applicants to the job
service) and lo the State job service
handling the money for advertisements.
Muany also objected to the proposal that
the local office approve the text of such
advertisements. Sonie commenters felt
that the role of the local office should be
to assist the gmployer in preparing the
text of the advertisements, All
commenters fell that the employers
should maintain the responsibility for
the recruitment advertisements,

DOL has been persuaded by the
comments. Requirements for advertising
have been revised to require advertising
to be published only over the name of
the local office of the Stute job service.
That office will refer appll(‘untq to the
employer. The employer’s name may not
appear in the advertisement. An |
cmployer may. of course, scek ULS.
‘workers by placing advertisements over
its own name and is encouraged to
submit documentation of such efforts to
the Certifying Officer. Employers will
have responsibility for placing
-advertisements over the job service

office’s name, and for making payments -

for advertisements directly to the
‘publisher. The local jobrservice office
may assist the employer in determining |
the appropriate newspaper of .
publication and in preparing the text of
the advertisement

More than 15 commenters objected to
restriction of advertiseménts to business
days. assserting that Sundiy is a
popular day for publishing clussified
advertisements. Several commenters &Jt
that propoml to require three days of ™.
advertising is excessive and too
expensive. Confusion on how “three

>consecutive days” of advertising would
apply to weekly or intermittent
publications was expmsch by some
commenters,

The final rule specifies that'
advertisements published in a
newspaper of general circulation must
be publis?xed for any three consecutive
days. DOL does not agree that thréé
days of advertising is excessive or, too
expensive for an employer whois : .
attempting a reasonable effort to recruit
U S. workers. Employment of ahen :

f, e . .

+

i
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workers should only ocenr when the
rmplover has been unsuccessful in
recruiting U.S. workers,
Advertisements pluced in
professionasl, trade, or ethnic perindicals
that are published on othere thin a daily
hasis need only be published gnee—in
the edition of the periodical published
alter filing the application, -

Heduction of Recruits
CFR 656 21(1))

Several State job ser\ice agedicies and
IETA reginnal offices obirgted 16 the
proposal to allow Certifving Office:s to
reduce recruttment efforts, assenting that
the basis for granting the rsrduc!i\\m* i
too vague and subject to various
interpretations, Some altorneys.ind
organizations commenting on the

proposed rule favored this provision, but

asked that the.ocal job cervice office
rather than the Certifving Officer be
given the authority to reduce
recruitment efforta.

DOL believes that a reduction in
recruitiment efforts-may be appropriate
when the emplover has tested the labor
market prior to filing the application.
However, it is agreed that the language,

“for good cause shm\n is ton vagu®e to
give vmpluv('m and Certifving Otficers
guidance in determining which
circumstances permit a reduction in
recruitment efforts, The procedure for
requesting a reduction in recruitment,

-und the responsibilities of local job
service und regional ETA offices hiave
been specified in the final rule.

The Congress has given the Secretary
ol Labor the responsibility for making
determinations with respect to the
availability of qualified U.S. workers
and the potential adverse effeet of
permanent alieg employment. 8 U.S.C.
1182(;:)(14). Since this responsibilily
mystrest with DOL. it would be
inappropriate for the local office of the
State job service to authorize the
reduction of recruitment efforts.

et FHorts o0

Miscellaneous Recruitment
Requirements

Scveral State job service agencies
favored the proposed rule that
applications be returned to employers
after 45 days of employer and/or alien
. Imactivity, such as failure to provide
responses within 45 days. 20 CFR
656.21(h). Some altorneys who
‘commented felt that a corresponding
time limit should be placed on State job
service agencies to process applications
and objected to.a change of the date of
acceptance on applications which have
been returned. See 20 CFR 656.30(b)(1)
and 22 CFR 42.62.

The 30-day recruitment-period already
in the regulations (20 CFR 656.21(f)(1)),

B

5 a large extent, places time constraints.

on the focal job service office’s
processing of applications, The
recruitment period begine upon receipt
of a completed application. At fiie close
of the recruitment period, the local office
obtains the resulls from the emplover
and ;m,mm s the application for
transmittal !0 the ETA regional office or
the State job service office. The

propose d provision pyoviding for return

“of uppliu!i(mc to employirs after 153

iH wq of inactivity, .md requiring Umw
applications to be w filed as new
applications. is bmng retained in order
ta reduce backlogs in State job service
offices, Fxcessive extensions of time in
the loce! office bevund the 30-day
recrisitment p(‘"‘m% are caveed, in
general, by employer failure to p'muze
requested documentation or information
in o Umely manner. Such applications
that are refiled will be considered new
wnp!u ations. Therefore, the proposed
rule is adopted. ‘
Several commenters objected to the
proposed prov ision which states that the
local job scrvice office shall wait 30
duys from the date of publication of the
(‘m'ﬂu} er's advertisement to transmit
the application to the State or regianal
offices, asseriingdhat this in effect.
would extend the recruitment period
beyond 30 days. especially when the job
opportunily‘is advertised in a
professional, trade, or ethnic
publication. 20 CFR 856.21{j}{1}. This

provision applies only to advertisements .

placed in publications othér than daily
newspapers. It is anticipated that most
responses from U.S. workers to such
advertisements will be in the, form of

resumes. Thus, a period of 30 days from -
the advertlisement date is reasonable. It

may take that long to fully disseminate
the advertisement, to prepare and
transmit resumes, to interview job
applicants, and to trAnsmit a report on
the results of the employer's interview
and consideration of the workers.

Occupations Designated for Special
Handling (20 CFR 656.21a)

College and University Teachers (20
CFR 65621a{a))

The proposed rule set forth a revised
recruitment requirement for ]ob
opportunitics as college and universily
tedachers. The basis for this specml
handling is'the distinct way in which..
such pusitions are treated in the
Immigration and Natjonality Act. In
most occupations, U.S, workers are’.
considered available for the job -
‘opportunity if they are able, willing. and
at least minimally qualified for the job
offered to the alien. 8 U.S.C. 1182(a)(14).
In the cases of job opportunitics as

"workers must be at least as qlmhrvd or’,

“proposed rule requested that employers

‘status to that of permanent resident.)

~ glarification on handling applications

. persuasive. Therefore, the peried in

_place more than 18 months before the «

¥

college and umwr«:nv toarhvr [RAH

more qualified than the alien for whom
permanent labor certification is mnght
1d.

Seven universities requested that
researchers at colleges and universities
be treated the same as college and
university teachers, The National '
Research Council roquesmd that all
scientists and engineers be accorded the
same spocial handling, ond that major *
corporations Le allowed to document
that they have selected the best
qualified candidate for rescarch )
positions. There is no statutory basis foi
special handling of rescarchers, - :
scientists, and engineers. The distinct
tests of availability for collége and -
university teachers [and aliens of
exceplional abilitv in the performing o
arts) are unique in the lalor certification ./
process. The “equally qualified” e/
provisian cannot be extended to other
occupations. For other occupations, lhe ’
Act specifies that ULS, workers need .
only be able, willing. qualified and
available.
- Two universities cOmmenhng on (he

/

be permitted to file applications for
employment certification of college and .
university teachers as long as 18 o 24
months after a sele€tion of the alien has
taken place, rather than the pmpmod 12
months. (It is posetble under the
nonimmigrant provisions of the
Immigratiofi and Nationality Act for
aliens to have been selected -
competitively and employed prior to the
filing of an application for adjustment of

Several commenters requested

where the selection will have been

made more than 12 months belore the

effective date of the regulations. :
DOL has found these arguments to be

which colleges and universities must file
applications for college and university
teachers, after a selection has been
made pursuant 1o a competitive
recruitment and selection process, has
been extended 10,18 months. In
applications where the competitive '
recruitmenit and selection process took .

effective ‘date of these regulations, the -
employer will have until Decémber 31,
1981, to file the appllcation without
regard to the 18:month restriction.
Some commentlers stated that the
documentation required for the ;
competitive recruitment and selection -
process is excessive. However, DOL
con;ulted with representatives of major
universities in developing the
documentation requirements for the
HES A
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competitive recruitment and selection
. process, Those employers agreed that
i therequirements are reasonable and
can be easily documented by colleges
and universities,  °

Mieas of Exceptional Ahidity in the
Performine Arl.‘ 20 CFR 656 21a{u))

Ouve commenter suggested that the
Teguliutions be revised to require aliens
offexceptional ability in the poerforming
arts to document that their work

“experientce required, and their intended
work in the United States will require,
exceptional ability. This suggestion has
been adopted in the fif i{rv eand
represents no substantivi thange freint
prior practice.

One commenter felt that advertising
should not be required for performting
artists. DOLL (erot ignore, however, the
high unemployment rate for U.S
workers in the perferming arts, DOL
wouid be dereliotin its responsibilities
under the Immigration and Nationality
Act, if emplovers were no! required to
recruit 1S Workers for job
opportunitics in the performing arls
olfered to aliens.

At the suggesten of ene commenter, o
clarifving provision has been added to
§ 636,210, "Occupations Designated for

. ‘m( cial Hdr‘(..xn"’ which provides that
upp!u,.ulmns which are dented under
that section may be refiled pursuant to
$636.21., “Basic Labor Certification
Process™ 20 CFR 638.21alr).

Schedule A Process (20 CFR 656.10 and
656.22)

Comments on thr- Schedile A Process
~for jobropportunities as physicians {and
surgeons). professional nurses, and
intracompany transferees have been
discussed above. .
Several universities requested that
aliens of exceptional ability, but who do
+not have international scciaim, be
included on Schedule A. The National
Research Council requested that
Schedule A be modified tdyinclude
scientists and engineers who possess g
doctoral degree, and who show clear
potential for future acclaim or
“recognition,and who have
anccomplishments in highly specinlized
scientific or technical fields. The:
standards for Schedule A
precertification of aliens of exceptional
" ability in a science or art (so-called
“Group " aliens) under the current
regulations do preclude many scientists
and artists from qualifying for
precertification. Many of these aliens
are excluded because they have not
received internationally recovm'ied
prizes or awards; some are not members
of associations requiring outstanding
achievements of their members. Of

course, all of the aliens could have
sttempted to obtain certificntion under

. the basic'labor certification process.

ETA worked very closely with
representatives of major universities to
develop modifications to the current
Croup H standards. DOL has determined
that international acclaim however, is a
reasonable indicator of exceptional
ability for Schedule A to facilitate the
admission of those aliens whose .
immigration 1o the United States would
benelit substantially the United States
rconomy. culture, security, or welfare,

Since a Schedule A precertification i3
granted without regard to the individual
slien's impact on the U.S. lubor market,
the stands h(i% for precertification must

" he hich enough to assure against the

displacement of or adverse effect on.
U'S workers, DOL, therefore, is
retaining the regquirement of
internations! acclaim for Group il aliens.
Selting the receipt of a dontoral degree
as sole grounds for L,rm:p I certification
would include some aliens laeking
exveptional ability, and exelude others
who hasve exceptional ability, Similurly,
a predetermination based upon potential
tor futore geclaim would be highly
subjertive and difficult o adminster
foirly,

Seseral commenters siated that the
decumentation fequirements for Group
Hare a tavorable improvement over the
cerrent reoulitions, One commenter
regquested that the rule clandfy the
requirement concerning published
material by or abopt the alien. More
e fmmu".m“n‘ﬁw his been included in

the linal rule,

Some commenters sugqested other
vecupational categeries to be added to
Schedile A Since these sugrestions are
outside the scape ol the proposed rule,
they were not considered in the present
n.lvnu!\m;:,

Schedule B Process (20 CFR 656.11 and
£56.23)

Sche (A'I/é‘x contains cccupations for
which the Admi inistrator, u.s.

Employvmeat Service, has predetermined

that U.S. workers are able. willing,
qualified. and available or that
employment of aliens would adversely
affect the wages or working conditions
of similarly emploved U.S. workers. The
emplover may petition for a waiver of
this finding.

The proposed rule would permit
emplovers {and the aliens, ifin
conjunction with the employers) to rebut
prug’)\gscd denials of petitions for waiver
of Sehdule B. A number of commenters
favored this proposed amendment, and
it is adopted in the final rule.

The process for requesting Schedule B
waivers also is simplified in the final

rule. A written request for a waiver
should be filed, along with the
Application for Alfen Employment
Certification, at the appropriate local
job service office. The job service will
include the petition for waiver in the
application file that is transmitted to the
Certifying Officer. ‘

Labor Certification Determinations (20
CFR 636.24)

Several State job service agencies and
ETA regional offices abjected to the
proposal to allow Cortif\ing Officers to
excuse partially the employer's failure
to comply fully with the reguldtmm
Some other commenters favored this
chunge. State job service sgencies and
ETA regional offices assert that the
proposal would encourage employers to
exert undue pressure on State and
Federal pecsonnel to grant exceptions;
and would inundate State and Federal
offices with requests to excuse failures
to comply.

In view of the concerns expressed, it
appears that this provision has been

misinterpreted. Employers are expected
to tomply fully with the regulations
auverning lubor certifications and may
zotrequest the Certifying Officers to
excuse failures to comply. A
(‘wtifim"on may be granted only w h('n

the Certifving Officer:

{1} Is considering an application,

{2] Sees that the employer has omitted
or failed to supply an item required by
the regulations, and

(3) Concludes that the item is not
material to a proper determination of
availability and adverse effect.

Technical Amendments

Other minor technical amendments,
such as nomenclature changes to
conform to 20 CFR 651.7 {45 FR 39457;
June 10, 1980}, have been made in the
final rule. The most significant change is

the ge ners il usage of the term “job
service” in place of the term
“employment service.” The
administrative-judicial review
procedures in § 656.26 are clarified to
state explicitly that the Administrative
Law Judge is to consider only such
evidence as was before the Certifying
Officer.

Development of Rule; Regulatory
Impact; and Catalog of Federal Domestic
Assistance:

This final rulemaking document was
prepared under the direction and control
of Mr. David O. Williams,
Administrator, U.S. Employment
Service. Employment and Training
Administration, U.S. Department of
Labor, Waqhmgton DC. -
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The economic and other impact of this
final rule is not so significant as to
(‘quim the development of a regulatory
analysis. Sce 44 FR 5576 ().mu.;rv 26,
1979).
This program is described under
Catalog of Federal Domestic Assistance
Number 17.203,° Cvrhhrnlmn for
Iimmigrant \\'mk(*m

Final Rule

For the reasons selout in the
preamble. Part 650 of Chapter V of Title
20, Code of Federal Regulations. is
revised to read ns follows:

PART 656—LABOR CERTIFICATION
" PROCESS FOR PERMANENT
EMPLOYMENT OF ALIENS IN THE
UNITED STATES

Subpart A—Purpose and Scope of Part 656

Ko,
6561 Purpose and scope of Part 656, -
65362 Description of the Immipration and

Nationalhty Actand of the Department of
Fabors role thereander

Subpart B—Occupational Labor
Certification Determinations

83610
65611

-

5 hedale A
Schedile B

Subpart C—Labor Certification Process

06568.20  Ceneral filing instructions,

67621 Basic labor «;m\i!n‘amm applis
process.

656.21a  Applications for labor cortificstions
for occupations designated for epeanl]
handling.

Applications Tor labor certifications
for Schedule A occupations,

6o6.23  Applications for lubor certifications
for Sehedule B occupations: requests for
waivers from Schedule B.

Labor certification determinations

6536.25 Procedures following a lahor
certification determination.

656.26 - Administrative-judicial review of
dvni;tl&; of labor centifieation

;;!um

6o 22

656,27 Hearings, _
656.27a  Published decisions. &
656.28  Document transmittal following 1%

granting of a labor certification. )
656.29  TFiling of a4 new application after the
denial of a labor certification.

- 65630 Validity of and invalidation of labor
certifis ations,
65631 Labor cortification .\m)]n ations

involving fraud or willful

misrepresentation.
656.92  Fees for services and documents
Subpart D—Determination of Prevailing
Wage

856.40  Determination of prevailing wage for
Labor cottification purposes,

S

Subpart E—Delinitions ..

656.50  Delinitions. for plitposes of this Pnf, ’

of terms used in this

Subpart F—Addresses

856.60  Addresses of vamﬂif«"m of Lobor
regional offices.

l"d‘ri .

¥

Sec
656.61  Addresses of Regional Health
Administrotors, Public Health Serviee
regional offices. Department of THIS,
636 62 Locations of Immigration and
Naturalization Service offices.
Authority: Sec. 212{a){14) of the
Immigration and Nationality Act. 8 U S.C
1A a4 Wagner-Peyser Actof 1930, as
smended, 20 USC 400t 5o and h 1S C
301 unless otherwise noted

Subpart A—Purpose and Scope of Part
656

§656.1 Purpose and scope of Part €56.

{#) Under section 212{a}{14) of the
Immigration and Nationality Act (Act) (8
LS Co1182{a)(14)) certain aliens may
not obtain a visa for entrance into the
United States inorder to engage in
permanent emplovment unless the
Secrelary of Labor bas first certified 1o
the Searetary of Stateand to the
}\Hnr'w\, General thats

(1) There are not sufficient United
States workers, who are able, willing,
qualified and available at the time of
application for 4 visa andadmission
into the United States and at the place
wheie the alien Is 1o perform the work,

- and

.

{2} The employment of the alien will
not adversely aflect the wages and
working conditions of United States

~workers similarly employed.

() The regulations under this Part set
forth the procedures whereby such
immigrant labor certifications may be
applied for, and given or denied.

(e} Correspondence and guestions
concerning the regulations in this Part
656 should be addressed to: Division of
Labor Certifications, United States
Fmplovment Service, 601 1D Stieet NW.,
Washington, D.C. 20213.

§ 656.2 Description of the Immigration and
Nationality Act and of the Department of

_Labor's role thereunder.

(a)(1) Description of the Act. The
Immigration and N.lhonaln} {Act) (8
U.S.C. 1101 #f seq.) regulates the
admissiorrof aliens into the United
States. The Act designates the Attorney
General and the S('crnmry of Siate as
the principal administrators of its
provisions.

{2) The Immigration and ’ .
Naturalization Service {INS) performs
most of the Attorney General's functions

. .under the Act. (See 8 CFR 2.1)

{3} The Consular offices of the
Department of State throughout the
world are generally the initial contact
for aliens in forcign countries who wish
1o come to the United States. These ‘
offices determine the 1ype of visa for
which aliens may be eligible, obtain visa
phg,lblhty documenluhon. and issue

- visas,

(b) Burden of proof under the Act.
Section 291 of the Act (8 U.S.C. 1361)
states.’in pertinent part, that:

Whenever any person makes application
for a visa or any other document required for
entry. or makes application for admission, or
otherwise attempts to enter the United States,

the burden of proof shall be upon such person
to establish that he is eligible 10’ receive such

visa or such document, or is not subject to
exclusion under any provision of this Act

2 e s

AeY Numerical imitations on .
m:nngmn! visas under the Act. (1)
Immigrant visas may be given only on
an individual basis;

{2) Except for so-called “special
immigrants” {8 U.S.C. 1101{a){27)) and
for immediate relatives of U.S. cltizens,
to whom no numerical restriction
appliers, only 270,000 immigrant visas
may be issued in each fiscal year. {See 8
US.C.1151)
~ {3} No numerical restriction exists on
the number of labor certifications which
may be issued by the Departiment of
Labor in any year.

{d} Viso preferences including non-
preference status-(1) Under section 203
of the Act (8 U.S.C. 1153) certain
immigrants are eligible for preferences
in obtaining visas. The INS has
responsibility for determining whether
such aliens qualily for preferences. The
preferences for which an immigran! may
be eligible are:

(i) First. saecond, fourth and filth
preferences, which require a clodp
family relationship between the alien
and a United States citizen or
permanent resident alien of the United
States:

{ii} Third preference, which requires
that the alien's #ervices be sought by an
employer,'and that the alien be a
qualified member of a profession or a
person who. because of exceptional
ability in the sciences or the arts, will*
substanha.lv benefit prospectively the

national economy,. cultural interests, or
welfare of the United States; and

(iii) Sixth preference, which requires
that the alien be capable of performing
some eppcxfxc kind of skilled or unskilled
labor. which is not of a temporary or
seasonal nature, and for whicha
shortage of employable and willing
persons exists in the United States.

(2) Under section 203(a)(7) of the Act
(8 U.S.C. 1153(a}(7)) aliens, who are not

immediate relatives of U.S. citizens, and

who are not eligible for one of the
pmfmenu's described in paragraph
d}{1) of this section, may be ehg:ble for.

d nonpreferencp status and obtain visas *

strictly in chronological order.
{3) Under section 207 of the Act (8
U.S.C. 1157) aliens who are refugees
may be.admitted in limited numbers,

i
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withou! the requirement of a permanent
lubor centificationy Such alien refupees
may apply Later f(Y! adfustment of status
to permanent residents, without thy
requirement of @ permardent labor
certifention. (8 US.Co115%c)).

(e} Role of the Departrent of Laber.
{1) The ole of the Department of Labor
um!c rthe Act derives from section

N2A{a)i 138 US.Co182fa)(14)). which
provides thut certinn aliens w'tm seek to
immigrate to the Unitdd Stites for the
purpose of employment i the United
States are not clighle for a visa and
shall be excluded unless the Secretaory
of Labor has first coctified to the
Secretary of State and 1o the Attarey
Generel that

(i) There are pot sofficient United
CGlates workers, who are able, willing,
gualificd nnd avanta®ide ot the time ol
applicagion tor a visa and udmissinn
into the United States and at the place
where the alien is to perforu the work,
and

(i) The emplovar nt of the olien will
net adversoly affect the wages an i‘
waorking conditions of Unite d Stat
workers similarly employed

(2) This certification is referred to i
this Part as a “labor cortification”

(1) Allens required to be a beneficiary
of u lubor certtfication by section
22 uf the Act {8 US.CL
na2(ali ) ares

(i) Aliens who are eligible for a nan-
[\H‘f(‘r(‘l‘(‘t‘ status as described in
parapraph ([d){2] of this settion; gnd

(it} Aliens who are eligible for thind or
sixth preferences described in
paragraphs {d) D) and (d){1)(i1H) of this
section
" {4) The Department of Labor issues
labor certifications for both the
temporary and permanent employment
of alicns in the United States. The
regulations under this Part apply only to
lubor certifications for permanent
employment.

Subpart B—Occupational Labor
Certification Determinations

§ 656.10 - Schedule A.

The Admiaistrator, United States
Employment Service (Administrator),
has determined that there are not
sufficient United States workers who
are able, willing, qualified, and
available for the occupations listed
below on Schedule A and.that the
wages and working conditions of United
States workers similarly employed will
not be adversely affected by the
emplovment of aliens in Schedule A
occupations. An alien seeking a labor
certification for an occupation listed on
Schedule A may apply for that labor
certification pursuant to § 656.22.

i) CPhysicrang lor sargeonl”
% ! . a

Schedule A

{a) Group I

(1) Persons who will be eaaployed as
physieal therapists, und who pusqvw wll the
gualifications pecessary to tahe the physical
ther 1,"* tlicensing examination in the State
in which they prapome to proctice physical
therapy

{21 Alien prchuates of forvien medical
schools who wil! be emploved as physicians
{r surpeons) e a penar «;x‘v ¢ aren which has
been designated by the Seeretary of
Depatment of Heobh and Human Serviges
HHIS) vsa I "v Murpon e Sl Aren
for the alien's medics! specialty. of has bren
identifie a! othernise by the Secretary ol HIES
as haviog an o< foee! number of

-

physicinng in the alica’s medionl apecinbiy in
sicordanee with section 906 of Heulth
Professions Fdaroton Assistones Act (R
sk ws:‘ notel '
(9 Alers whowd he emploced as
vofe aﬁm",{l aeses oo (1 s o hiove pasted
1 Commicsion on Gradontes of Foceign
Srirsing School LCGENS) Fxandnation; or (i)
who hold o full wod wnrestricied heense 1o
prectioe professional nursiog io the State of
mternded eerplavme ‘

i
HE
a

{ ) Dedisotions of {0 Houp I ocoapations

CPhesicad therepiat means a person
m‘ a .x; plies the a and scicace of physical
therapy to the trestmant of patients with
disabilitie o, disarders and ir:j\"i(’a to relieve
pain, deve lu;) or restore function, and
mainton peeformance, using physical means,
such as exercine, massaoe hent, witer, light,
and electriety, ns proseribert by oo physician
{or surpeon) ‘

is defined in
§ GH6H.50. )

(131} Professionad purse”
§ B0 )
b Group H

Aliens {fexcept for aliens m the perfonming
arts) of exceptional ability in the sciences or
arts including wl‘f e und university tenchers
of exceptionat ahility who have been
practicing their science or art during the year
prior to application and who intend to
praclice the sime science or art in the United
Stites For purposes of this group, the term
“scivnce or art” means any field of
knowledre andfor skill with respect to which
collegrs and universities vommaonly offer
specialized courses leading to a degree in the
knowledge andfor skill. An alien, however,
need not have studied at a college or-
university in order to qualify for the Group I
oeoupition

(¢} Group HE

(1} Atiens who seek admission to the |
United States in order to perform a religious
occupation, such as the preaching or teaching
of religion; and

(2} Aliens with a religious commitment who
seek admission into the United States in
order to work for a nonprofit religious
arganization, - .

1w dehoed in

(e Group 1V
(@\ligms who huve been admitted to the
Unit&d States in order to work in, and who
are currently working in, managerial or
executive positions with the same
international corporations or orgamzahons
with which they were continucusly employed
as managers or exccutives outside the United

'{16) Cooks, Short Order

'{18) Dining Room Attendants
»{N) Flectric Truck Operators
20}

- I i

States for one year before they were
admitted.

(2) Aliens outside the United States who
wiil be engaged in the Uaited Stiates in
managerial or execitive posilionswith the
same international corporations or
organizations with which they have been -
continuously emfloyed as managers oc
executives outside the United States for the
immediately prior year,

{41 For the purposes of this paragraph (d).
the in®rnational corporation or organization
must hove been established and doing
basiness in the United States for a period of
at least one yenr prior to the submission of
the application for the alien to qualify under
Schedile A Group IV, For the purposes of
this paragtaph (d). “doing business” shall
mean a regular, systematic, and continnons
course of cenduct, including both the offer of
and the provision of goods and/or services
by the employer, and shiall not be limited to
the mete presence in the United States of an
agent or office of the inte mdlmna! L
corporation of organization

§ 656.11~ Schedule B.

{A) The Administrator hus determined
that there generally are suflicient United
Stutes workers who are able; willing,
qualified and available for the
oceupations listed below on Schedule B
and that the wages and working
conditions of United States workers
similarly employed will generally be
adversely affected by the employment in
the United States of aliens in Schedule B
occupations. An employver seeking a
labor certification for an occupation
listed on Schedule B may petition for a
waiver pursuant to § 656.23.

Schedule B

{1} Assemblers .

{2} Attendants, Parking Lot ]

{3) Attendants (Service Workers such as
Personal Service Altendants, Amusement
and Recreation Service Attendants)

{4) Automobile Service Station Attendants

(5} Burtenders

(6) Bookkeepers 11

{7} Caretakers

(6} Gashiers -

{9) Churworkers and Cleaners » .

{10} Chauffeurs and Taxicab Drigers

{11} Cleaners, Hotel and Motel

{12} Clerks, General

{13} Clerks, Hotel »

(14) Clerks and Checkers, Grocery Stores

{15) Clerk Typists

{17} Counter and Fountain Workers

0} Elevator Operalors
(21) l'lu'nrworkers
(21) Groundakeepers
(23) Guards }
(24) Helpers, any industry .
(25} Hotel Cleaners
(26) Household Domestic Service Workers
(27) HHousekeepers )
(28) Janitors . -
{29) Key Punch Operators
{30} Kitchen Workers oo
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{31} Laborers, Common .

{32} Laboreis, Farm :

{33} Laborers, Mine

(34) Loopers and Toppers

{35) Material Handlers ‘

{36) Nurses” Aides and Orderlies

{37) Packers, Markers, Buuh'rs and Related

{38} Porters

{39) Receptionists

{40) Sailors and Deck Hands

{41) Sales Clerks. Generul

{42) Sewing Machine Operators and
Handstitchers,

{43) Stock Room and Warechouse Workers

{44) Streetcar and Bus Conductors

{45} TelehnnP Operators

{46) 'Imc¥ Drivers and Tractor Drivers

{47) Typists, Lesser Skilled

{48) Ushers, Recreation and Amusement

149} Yard Workers

¢ (b) Descriptions of Schedule B
ovccupations. (1} "Assemblers” perform
one or more repetitive tasks to assemble
components and subassemblies using
hand or power tuols to mass produce a
variety of compénents. products or
equipment. They perform such activities
as riveting, drilling. filing. bolting,
soldering. spot welding, cementing,
gluing. cutting and fitting. They may use
clamps or dgther work aidsto hold parts
during assembly, inspect or test
components, or tend previously set-up or
automatic machines.

(2) “Attendants, Parking Lot” pask
auwtomoebiles for customers in parking
lots or garages and may collect fees
based on time span of parking.

(3} “Attendants (Service Workers
such s Personal Service Altemdants,
Amusement and Recreation Scervice
Attendants)” perform a variety of
rouline tasks attending to the personal

.needs of customers at such places as

amusement parks, bath houses. clothing
check-rooms, and dressing rooms,
including such tasks as taxing and
issuing tis hets, checking and issuing

clothing end supplies. cleaning premises
and equipment, arswering mqmrm..
checking lists, and maintaining simple
records.

(4) “Auicmoehile Service Stetion
Atlendarnts " sorvice autumotive vehicles
with fuel, lubricants, dnd automotive
acressories at drive-in service focilities:
may also compute churges and collect
fees from customers.

(58) “Bartenders™ prepare. mix, and
dispense alcoholic beverages for
consumption by bar customers. and
compute and collect charges for drinks.

(8) “Bookheepers 11" keep records of
one facet of an establishment’s financial
fransactions by maintaining one set of
books; specialize in such areas as
accounts-payable, accounts-receivable,
or interest accrued rather than a
complete‘set of records.

: comlvin.ltitm of duties to keep

(7) “Carctakers” perform a

a private
home cle: i and in good condxhon such
as cleaning and dusting furniture aggl
furnishings, hallways and I vatorigs:
beating, vacudming. and sc ﬁ)b;ngnrugv

washing windows, waxing ahd pohshmg

Noors; r('movmg and hanging\draperies:
cleaning and oiling furnances iind &her
equipment: repairing mechanical and

-electrical appliances: and painting.

(8) “Cashiers" receive payments made
by customers for goods or services,
make change, give receipts, operate cash
registers. balance cash accounts,
prepare bank deposits and perform
other related duties.

{9) “Charworkers and Cleaners” keep
the premises of commercial
establishments, office buildings, or
apartment hosues in clean and orderly
condition by performing, according to a
set routine, such tasks as mopping-and
sweeping floors, dusting and polishing
furniture and fixtures and vacuuming
rugs.

(10) ~Chaeuffeurs and Taxicah
Drivers” drive automobiles to convey
passengers according to the passengers’
instructions.

(11) "Cleaners. Hoteland Alotel™
clean hotel rooms,and halls, sweep and
mop floors, dust furniture, empty
waslebaskets, and muke beds. -

(12) “Clerks. General” perform a
vartiety of routine clerical tasks not
requiring knowledge of systems or
procedures such as copying and posling
data, proofreading records or forms,
counting, we %hmg or measuring
material, roufing correspondence.
answering lelephones, conveyving
messages, and running errunds.

(13) “Clerds, Hotel” perform a variety
of routine tasks to serve hotel guests
such as registering guests, dispensing
keys. distributing mail, r:nlhs(;'.mg
paymentis, and d(‘justing complaints,

(14) “Clerks and Chechers. Grocery
Stores ' itemize, total, and receive
payments for purch.ises in grocery
stores, usually using cash registers;
often assist customers in locating items,
stotk shelves, and keep stock ~control
and sales-transacticn recerds.

(18) “Clerh Typists ™ perform general
clerical work which, for the majority of
duties, requires the use of tvpewriters:

perform such activities as typirg reports,

bills, application forms, shipping lickets.
and other matters from clerical records,
filing records and reports, posting
information to records, sorting and
distributing mail, answering phones and
shinilar duties.

(16) “Cooks—Short Order™ prepare
and cook to order all kinds of short-
preparation-time foods; may perform
such aclivities as carving meats, filling

orders from a steamtable, preparing
sandwiches, salads and beverages, and
serving meals over a counter:

(17) “Counter and Fountain Worhers™
serve food to patrons at lunchroom
counters. cafeterias, soda fountains, or
similar public eating places: take orders
from custemers and frequently prepare
simple items, such as desert dishes:
itemize and total checks; receive
paymént and make change; clean work
areas and equipment. "

(18) “Dining Room Attendants”™
facilitate food service in eating places
by performing such tasks as removing
dirty dishes, replmishing linen and
silver supplies, serwng waler and bulter
to patrons, and cl :mms_, and polishing
equipment,

{19) “Efeciric Truck Operators ™ drive
gasoline- or electric-powered indusirial
trucks or tractors equipped with forklift,
elevating platform, or trailer hitch to
move and stack equipment and
materials in a w(\r('house. storage yvard,
or faclory.

(20) “Elevator Operators" operate
elevators to transport passengers und
freight between building floors.

(21) “Floorworkers” perform a variety
of routine tasks in support of other
workers in and around such work sites
as factory floors and service areas,
frequently at the beck and call of others; -
perform such tasks as cleaning floors,
materials and equipment, distributing
materials and tools to workers, running
errands, delivering messages, emptying
containers, and removing materials from
work areas to slotage or shipping areas.

(22) “Groundskeepers™ maintain
grounds of industrial, commercial, or
public property in good condition by
performing such tasks as cutling lawns,
trimming hédges. pruning trees,
repairing fences, planting lowers, and
shoveling snow.

{23) “Guards” guard and patrol
premises of industrial or business
establishments or similar types of
property to prevent thelt and other
crimes and prevent possible injury to
others. . .

(24) "H=zlpers (any industry)” perform
a variety of duties to assist other i
workers who are usually of a higher
level of competency of expertness by
furnishing such workers with materials,
tools, and supplies, clmm'mg work areas,
machines and equipment; feeding or
uffbeoring machines, and/or holding
materials or tools.

(25) "Hotel Cleaners" perform routine
tasks to keep hotel premises neat and
clean such as cleaning rugs, washmz,
wills, ceilings and windows, ‘moving
furniture, moppmg,and waxing floors,
and polishing metalwork. .

i .
o
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(26) “Household Domestic Service
Worhers" perform a variety of tasks in
private Bouscholds. such as cleaning,
dusting. washing, ironing, making beds,
maintaining clothes, marketing. cooking.
serving food, and caring for children or
disabled persons. This definition,
however, applies only to workers who
have had less than one year of

documented full -lime paid éxperience in

the tasks to be performed. working on a
live-in or live-out basis in private
housecholds or in public or private
institutions or establishments where the
worker has performed tasks aquivalent
to tasks normally associated with the
maintenance of a private housghold.
This definition does not include
houschold workers whao primarily
provide health or instructional services.
(27) “Houscheepers” supervise
workers engaged in maintaining
interiors of commercial residentinl
buildings in a clean and orderly fashion,
assign duties to cleaners (hotel and
motel), charworkers, and hotelcleaners,
inspect finished work. and maintain
qupplu's of equipment and matetials,
(28) “Janitors™ keep hotels, office

buildings. apartment houses, or similar

buildings in clean and orderly gondition,
and tead furnaces and boilers to provide
heat and hot water; perform such tasks
as sweeping and mopping floors,
emptying trash comtainers, and doing
minor painting and plumbing repairs;
often maintain their residence at their
places of work. R

(29) “Keypunch Operators ™, iasing .
machines similar in action to
typewriters. punch holes in cards in
such a position that each hole can be
identified as representing a specific item
of information. These punched cards
may be used with electronic computers
or tubulating machines.

(30} “Kitchen Worhers” perform
rouline tasks in the kitchens of
res%xumnts Their primary responsibility
is to.maintain work areas and
equipment in a clean and orderly
fashion by performing such tasks as
mopping floors, removing trash. washing
pots and puns, transferring suppiies and
equipment, and wushing and peeling
vegetables.

(31) “Laborvrs Common” perform
rouline tasks, upon instructions and
according to set routine, in an imlus\riul.‘

.construction or manufactufing

.
env l’mnmom sucH as loading uzul ‘

moving equipment and supphgu A ; .

cledning work areas, and. dmnbuhng

tools.

(32) "Iaboreri-. Farm™ met ahltwate.

, and harvest farm products, followingithe

"instructions of supervisors, often: . -

working a8 members of o team. Their -,

tvpical tasks are watering and feeding
\ ‘l . i

. . -
t \ .
A

livestock, picking fruit and vegetables,
and cleaning storage uro.xs{zm(l
vqmpmont
t (33) “Laborers, Mine” vr[mm routine
tasks in underground or qurfnce mines,
pits, or quarries, or at tipples. mills; or
preparation plants such as cleaning
“work areas, shoveling coal onto
conveyors, pushing mine cars from
working faces to haulage roads. ard
loading or sorting muterml onta
w hoolbdrrows -

(34) “Loopers cnd Toppers™ (i) tend
machines that shear nap, loose threads,
and knots from cloth surfaces te give
uniform finish and texture, {ii) operate
looping machines to close openings in
the toes of seamless hose or joinknitted
garment parts. {iii) loop stitches or
ribbed garment parts on the points of
transfer bars to fucilitate the transfer of
garment parts to the needles of knitting
machines,

(35) “Material Havdlers load,
unload, and convey materials within or
near plants, vards, or worksites under
specific instructions,

(36) “Nurses' Ardes and Orderlys™
assist in the care of hospital patients by
performing such activities as bathing,
dressing and undressing patients and
giving alcohol rubs, serving and
collecting food triys, cleaning and
shaving hair from the skin areas of
operative cases, lifting patients onto dand
from beds, transporting patients to -
treatment units, changing bed'linens,
runnin;, ercands. and directing visitors.

(37) “Pockers. Markers, Bottlers, and
Helated " pack products into containers,
such as cartons or crates, mark
identifying information on articles,
insure that filled bottles are properly
sealed and marked. often working in
teams on or at end of assembly lines. |

(38) “Porters™ (i) carry baggage by
hand or handtruck for airline, railroad or
bus passcngers, and perform related
personal services in and around public
transportation environments.

(ii) Keep building premises, working
areas in production departments of
industrial organizations, or similar sites
in clean and orderly condition.

(39) “Receptionists " receive clients or
customers coming into establishments,
ascertain their wants. and direct them
accordingly; perform such activities as
arranging appointments, directing
, callers to their déstinations, recording
n(mu-‘; times, nature of business and
pe-rs(ms seen und answering phm("‘

(40) “Sailors and Deck Hands " stand
deck watches and perform a variely of
“tasks to preserve painted surfaces of
qhxps and to maintain lines, running
gear. and cargo h'mtllmg gear in safe
operating condition; perform ﬁaurh tagks

- as mnppmg, decks, ('hlpplng rust,

'. . et . ¢ N
Sy ': . L .

N

»or pull cables of winches to raise, lower,

painting chipped areas, and splicing
rope.

(41) “Sales Clerks, General” receive
payment for merchandise in retail
establishments, wrap or bag

merchandise, and Keep shelves stocked.

(42) "Sewing Machine Opergtors and
Hand-Stitchers™ (i) operate single- or
multiple-needle sewing machines tajoin
parts in the manufacture of such
products as awmngs carpets, and e
gloves: specialize in one type of sewing

machine limited to joining operations;

* {ii) join and reinforce parts of articles.
such as garments and curtains, sew
button-holes and attdch fasteners to
such-articles, or sew decorative -
trimmings on such articles, using
needles and threads. -

(43) “Stock Room and Warchouse
Workers" receive, store. ship, and
distribute materials, tocls, equipment,
and praducts within establishments as
direct{d by others.

{44)\'Streetcar and Bus Conductors™
collect'fares or tickets from puassengers,;
issue transfers, open and closé doors,
announce stops, answer questions, and
signal operators to start or stop.

{45) “Telephone Operators” operate '
telephone switchboards to relay
incoming and internal calls to phones in
an establishment, and make conneclions
with external lines for butgoing calls;
often take messages, supply information
and keep record‘; of calls and charges; -
often are involved primarily in
establishing, or mdmg telephone users in
estahlishing: local or long dnhmrp
telephone connections.

{46) "Trucl. Drivers and’ TmCtor o
Drivers™ (i) drive trucks to transport
‘materials, merchandise, equipment or
people to and from specified
destinations, such as plants, railroad
stations, and offices. {ii) Drive tractors
to move malerials, draw implements,
pull out objects imbedded in the ground,

7 P

or load heavy materials or equipment.
(47) "Typists, Lesser Skilled” type

straight-copy material, such as letters,
reports. stencils, and addresses, from
drafts or corrected copies. They are not
required to prepare materials involving -
the understanding of complicaled
technical terminology. the arrangement
and setting of complex tabular detail or
similar items. Their typing speed in

. English does not exceed 52 words per
minute on-a manual typewriter and/or

- 60 words per minute on an electric

"typewriter and their error rafe is 12 or
more errors per 5 minute typing penod
‘on representative business’ -
‘corresporidence. .
(48) "Ushers (Recteation and
Amusemenl} assist patrong at
entertummcm events to find seats,

%
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= search for lost articles, and locate

facilities. °
(48)“Yard Werkers” maintain the

‘grounds of privafe residences in good
order by performing such tushs as
mowing and watering luwns, plm'tmn
flowers.aand shrubs, and repairing and
painting fences, They work en the
instructions of private employers.

[¢) Requests for waivers from
Schedile B Any employer who desites
a labor certification involving a
Schedule B occupation may reguest
such a waiver by submitling & written
request along with the Application for
AlenEmployvment Certification form at
the appropriate lncal employment y
service office pursuant to § 656.23

{d) The Administrator may revise
Schedule B from tigpe to time on the
Administrator’s own initiative. upon the
request of @ Regiona! Adxmnmmmr
Emplovment and Tyaining »
Administration. or upon the writlen

srequest of any other person which sets
forth reasonable grounds therefor. Such
requests should he mailed to the
Administrator, United States
Emplovment Service. Room 8060, Patrick
Henry Building, 601 D Street, NW.,

" Washingten, D.C. 20213.

Subpart C~Labor Certilication
Process .

§656.20 General filing instructions.

{4} A request for a labor certification
on behalf of any alien who is required
by the Act tg become a beneficiary of a
labor certification in order to obtain
permanent resident slatus in the United,
States may be filed as follows:

{1) Except as provided in paragraphs
{(a){2) through (4) of this section, an
application for a labor certification shall
be filed pursuant to this section and
§ 656.21

(2) An employer seeking a labor
certification for an occupation
designated for special handling shall
apply for a labor certification pursuant
to this section und § 656.21a.

{3} An alien seeking labor certification
for an ocoupation listed on Schedule A
may apply for a labor certification
pursuant to this section and § 656.22

{1) An employer seeking a labor
certification for an occupation listed on
Schedule B shali apply for a waiver and
a lubor certification pursuant to this
section and §8§ 656.21 and 656.23.

(b){1) Aliens and employers may have
agents represent them throughout the
labor certification process. If an alien
and/or-an employer intends to be
represented by an agent, the alien and/
or the employer shall sign the statement
set forth on ixc Application for Alien
Employment Certification form: That the

agent is reprecenting the alien and/for
employer and that the alien and/or
emplover takes full responsibility for the
accuracy uf any representations made
by the agent.

{2F Aliens and employers may have
dttfﬁ‘f‘n wvs represent them. Fac hoatt arney
shall file a notice of dpprarance on
Immigration and st!u;ulizu!iun Service
{INS) Form G-28. naming the attorney’s
client or clients. Whenever, under this
Part. any notice or other documen! is
required to be sent to an emplover or
alien, the document shall be sent to their
altorney or attornevs who have filed
notices of appearance on INS Foim G-
28, if they have such an .h?()rl‘( v oor
attorneyvs.,

{3)(3) It is contr anyto the best interests
ol 1.8, workers 16 have the alien n and/or
auents or attorneys for the alien
participate i interviewing or -

. vonsidering U.S. workers for the job
offered the alien. As the beneficiury of a
Labor certification application, the alien
canniot represent the best interests of
LS. workers in the job opportunity. The
alien’s agent and/or atforney.cannot
represent the alisn eifectively and ot the
same time truly be secking U.S. workers
for the job opportunity. Therefore. the
alien and/or the alien’s agent and/or
attorney may not interview or consider
U.S. workers far the job cffered to the
alien, unless the agent and/or attorney
is the emplover’s representative as
described in paragraph [(bY3)(i1) of this
section.

(ii) The employer's representative who
interviews or considers U.S. workers for
the job offered 1o the alien shall be the
person who normally interviews or .
considers, on behalf of the employer,
applicants for job opportunities such as
that offered the alien, but which do not
involve labor certifications.

(4) No person under suspension or
disbarment from practice before the
United States Department of Justice's
Board of Immigration Appeals pursuant
to 8 CFR 292.3 shall be permitted to act
as an agent, representative. or attorney
fw'employer and/or alien under this

-Part. '

{c] Job offers filed on behall of aliens
on the Application for Alien
Employment Certification form must
clearly show that:

(1) The employer has encugh finds
available to pay the wage or salary
offered the alien;

(2} The wage offered equals or
exceeds the prevailing wage delermined
pursuant to § 656.40, and the wage the
employer will pay to the alien when the
alien begins work will equal or exceed
the prevailing wage which is applicable
at the time the alien begins work:

s

* a valid specialty certificate issued by a

' 'lhe United States).

‘{except a’physician {(pr surgeon) of

(3) The wage offered is not based on
commissions, bonuses or other
incentives, unless the emplover
guaraniees a wage paid on a weekly, bi-
weekly, or monthly basis;

{(4) The emplover will be able to place
the alien on the payroll on or belore the
date of the alien’s proposed entranee
into the United States;

{(5) The job opportunity does not
involve unlowlul discrimination by'race,
creed. color. national onginrage, sex,
religion. hundicap: or citizenship:

{6} The employer’s job opportunity is
net:

(1} Vacant becuuse the former
occupant is on sliike or is being locked
aut in the course of a labor dispute
involving a work stoppage: or

(i1} Atissuc in a labor dispute
involving a work stoppage:

{7] The emplover's job opportunity’s
terms, conditions and occupational
environment are not contrary to Federal,
State or local law; and

{8) The job opportunity has been and
is clearly open to any qualified U, S
worker.

{9) The conditions of emp!oymum
listed in paregraphs (¢} (1) through {8) of
this section shall be sworn {or alfirmed)
to, under penalty of perjury pursuant to
28 U.8.C. 1746, on the Application for
Alien Employment Certification form.

(d) If the application involves labor
certification as a physician [or suraeon)

international renown), the labor
certification application shall include
the following documentation:

{1}{i) Documentation which shows
clearly that the alien has passed Parts |
and Il of the National Board of Medical
Examiners Examination (NBMEE), or the
Visa Qualifying Examination (VQE)
offered Uy the Educational Commission
for Foreign Medical Graduates
(ECFMG); or

(ii) Documentation which shows
clearly that:

{A) The alien was on January 9, 1977,
a doctor of medicine fully'and
permanently licensed to practice
medicine in a State within the Uniled )
States:

{B) The alien held on January 9. 1‘)/;.

constituent board of the American e
Board of Medical Specialties; and

(C) The alien was on January 9, 1977,
practicing medicine in a State within the
United States; or -

{iii) The alien is a graduate of a school
of medicine accredited by a body or
bodies approved for the purpose by the
Secretary of Education or that
Secretary's designec (regardless of
whether such school of medicine is in

1<
s
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(¢} Whenever any document is
submitted to a State or Federal agency
pursuant to this Part, the document
either shall be in the English language or
shall be qccompanied by a written

translation into the English lunguage.

certified by the translator as to the
aeeuracy of the translation and his/her
competency to translate.

{f) The forms required under this Pan
fur applications for labor certification
are available at U.S. Consular offices
abroad. at INS offices in the United
States, and at local offices of the Stute:
job service agencies. The forms will
contaifrinstructions on how to comply
with the documentation requirements
fur applying for a labor certification

under this Part.

§$656.21 Basic labor certification process:;
{a) Except as otherwise provided by
$§ 636.21a and 656.22, an employver who
desires to apply for a labor certification
on behalf of an alien shall file. signed !n
hand apd in duplicate, a Department of

Labor Application for Alien

B

Employment Certification form and any * |

attuchments required by this Part with
the local Job Service office serving the
where the alien proposes ta he

(‘d lh(' vmp%m er ﬂhdH set forth

& "wlm me n! Cc r!:f:mlmn form, as
appropriate, or in attachments:

(1) A statement of the qualifications of
the alien, signed by the alien:

{2) A description of the job offer for
the alien employment, including the |
items required by paragraph {b) of this
section: and

13) If the application involves a job
offer as a live-in household domestic
service worker:

(i} A statement describing the
household living accommodations:

{ii) Two copies of the employment
centract, each signed and dated bv both
the emplovet and the alien {not b}, their
agents). The contract shall clearly state:

{A) The wages to be paid on an hourly
and weekly basis:

(B) Total hours of employ ment per
week, and exact hours of daily
employment;

(C) That the alien is free to leave the
employer’s premises during all non-work
hours except that the alien. may work *
overtime if paid for the overtime at no
less than the legally required hourly
rates

(L )Thdl the alien will reside on the
employer’s pretises:

(E} Complete detalls of tha duties to
be performed by the alien: )

{(F} The total amount of any money to
be advanced by the employer with
details of specific items, and the terms

of repayment by the alien of any such’
advance by the employern;

{G} That in no event shall the alien be
reguired to give more than two weeks’
notice of intent to leave the eniployment
contracted for und that the employer
must give the alien at least two weeks'
notice before terminating employment

(1) That a duplicate contract has been
furnished to the alien;

{1} That a private room and board will
be provided at no cost to the worker;
and

(1) Any other dgreement of cong litions
not specified on the Ay fon for
A"’zw: Emplayment Cery ’ff ation form;
and

G A) Documentation of the «
paid expesience in the form of
statements from past or present
emplovers setting forth the dates {month
and vear) employment started and
ended, hours of work per dav, number of
divve workiq! per week, place where the
alten worked, detailed stitement of
duties performed on the job, equipment
and appliances veed, and the amount of
wages paid per week or month, The
total paid expetience must be equal to
ore full vear's emplovment on a full-
time basis. For example, two year's
experience working half- (,Mx is the
eguivalent of one vear's [ull time
experience. Time spent in a houschold
domestic service training course cannot
be included in the required one vear of
paid experience.

(B} Each statement must contain the
name amd address of the persen who .
signed it and show the date on which
the stitement was signed. A statement
not in the English language shall be
accompanied by a written translation
into the English language certified by the
ranslator as to the accuracy of the
thanslation, and as to the translator’s
competency to transfate, -

{L) Except for labor certification
applications involving occupations
designated for special handling (see
§ 656. "hx) and Schedule-A occupations
{see §§ 656.10 and 656.22), the employer
may sulmm. as a part of every laboer
certificution application, on the
Application for Alien Employment
Certification form or in attachments, as
appropriate, the following clear
documentation:

(1) If the employer has attempted to
recruit U.S. workers prior to filing the
application for certification, the
emplover shall document the employer's
rc(mcmdhl(' good faith efforts to recruit

U.5. workers without success through
the Job Service System and/or through . (
other labor referral and recruitment
sources normal to the occupationf?

(i) this documentation shall include
documentation of the employer’s

ien's

-

recruitment efforts for the job
opportunity which shall:

{A] List the sources the employer may
have used for recruitment, including, but
not limited to, advertising: public and/or
private employment agencies; colleges
or universities: vocational, trade, or
technical schools: labor unions; and/or
development or promotion from within

Jhe-employer’s organization;

(B) Wdentify each recruitment source
by name;

{9 Give the number of U
rvs«pondmg to the employer
recruitment:

{D) Give the number of interviews
candnected with U.S. wotkers;

(1) Specify the lawful job-related
reasons for not hiiring each U. S w orker
interviewed: arld

{F) Specily the wages and working
conditions ()ff('rvd, to the U.S. workers;
and

S. workers
r's

B

(i) 1 the ¢ mp!mc ] .\d\c rtised the job

opportunity prior to hiling the
application for certification, the
emplover shall include also a copy of at
least one such advertisement. .

(2} The emplover shall document that
the job opportunity has been and is
being described without unduly
restrictive job requirements:

( } The job opportunity's requirements,
unless adequately documented as
arising from business necessity:

{A) Shall be those normally required
for the job in tht United States;

(B) Shall be those defined for the job
in the Dictianary of Occ upational Titles
(D.0.7.) including those fm subclagses
of jobs: .

{C) Shall not m(lude requirements for
a language other than English.

(i1} If the job opportunity invelves a
combination of duties, for example
engineer-pilot, the employer must
document that it has normally employed
persans for that combination of duties
and/or workers cumomdrily perform the
combination of duties in the area of
intended employment, and or the
combination job opportunity is based on
4 business necessity.

{iii}) If the job opportunity involves a
requirement that the worker live on the

“employer’s premises, the employer shall -

document ddequcilely that the -
requirement is a busu;es‘s necessity.

{iv}) If the job opportiinity has been or
is being described with an employer
preference, the employer preference
shall be deemed to be a job requirement

- for purposes of thissparagraph (b)(2).

(3Y Except for job opportunities for
‘private households, the employer shall
document that it has posted notices“of _
the job opportumw at its place of
business: .

A3

-
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(i) Notices of the job opportunity
posted by the employer shall contain the

information required for advertisements

by paragraph (g)(3) through (g)(8) of thig
section, except that they shall direct
applicants to report *to the emplhyrer, not
the local employment service office:;

{ii) Notices of 'the job opportunity.
shall be posted by the employer for at
least 10 consecutive business days: shall
be cleatly Visible and unobstructed
while posted: and shall be posted in
umqmmmnq places, where the
employer's U.S. workers readily can

-sead the pasted notice on the way to or

from their place of employment.
Appropriate locations for posting
notices of the job opportunity include,
but are not limited to. locations in the
immediate proximity of wage and hour
notices required by 29 CFR 516.4 or )
occupational safety apd health notices
required by 29 CFR 1903.2{2)

{4) The employer shall document that
its other efforts to locate and e 'nplm

(HLS workers for the job opportunity

such as rectuitment efforts by means s of
private employment agencies. labor
untons, advertisements placed with
radio or TV stations. recruitmant at
trade schaols, colleges, and universities
or .mt'mp!q 1o fill the job opportunity hy
development or promotion from amane
its present empluyees, have been and
continue to he unsuccessfnl. Such efforts
wmay he required after the filing of an
application if approprinte to the
occupation,

(5} H unions are customarily used as a
recruitment source in the area or
industry, the employer shall document
that they were unable to refer U.S.
workers.

(6) The emplover shall documeny that
its requirements for the job opportunity,
as described, represent the employer's
actunal minimum requirements for the job

ortunity. and the employer has not
%ﬁd workers with less training or '
-experience for jobs similar to that
involved in the job opportunity or that it
is not feasible 1o hire workers with less
training or experience ‘than that required
bv the employer's job offer.

{7} 1f U.S. workers have applied for
the job opportunity. the emplover shall

document that they were.rejected solely

for lawful job-related reasons.

{c} The local job service office shall
Aetermine if the application is for a
tahor certification involving Schedule A,

4 the application is for a Schedule A
sabor certifigation, the local job service
office sli%ll advise the employer that the
forms must be filed with an INS or
Consular Office pursuant to § 656.22,
and shall explain that the Administrator
has determined that U.S. workers in the
occupation are unavailable throughout

\

the United States (unless a geographic

limitation is applicable) and that the

employment of the alien in the
occupation will not adversely affect US.
workers similarly employed. .

{d) The local office shall'dute stamp
the application {see’§ £56.30 for the
significance of this date), and shall
make sure that the Application for Alien
Employment Certification form is
complete. If it is not complete the local
office shall return it to the emplover and
shall advise the employer to refile it
when it is complete d

(e) The local Job Service office shall
calculate, to the extent of its expertise
using wage information available to it.
the prevailing wage for the job .
opportunity pursuant to § 656.40 and
shall putits finding into writing. If the

~local office finds that the rate of wages

offered is below the prm.:ili:.p wage, it
shall advise the emplover in writing to
increase the amount offered. if the
employer refuses to do so, the local
office shall advise the employer that the
refusal is a ground for denial of the
application by the Certifying Officer:
and that if the deninl becomes final. the
application will have to be refiled at the
loeal office ar a1 new application.

(f) The local Job Service office. using
the infaormation on job offer portion of
the Application for Alien Employment
Certification form. shall prepare and
process a Job Service job orden:

(1) U the jab offer is acceptable, the
local office, in cooperation with the
employer, then shall attempt to recruit
United States workers for the job
apportunity for a period of thirty days,
by placing the job order into the regular
Job Service recruitment system.

(2) If the emplover's job offeris
discriminatory or otherwise
unacceplable as i job order under the
Job Service {JS) Regulations {ns defined
al § 651.7 of this chapter), the local
office. as appropriate, either shall
contact the employer to try to remedy
the defect or shall return the Application

for Alien Employment Certification form

to the employer with instructions on
how to remedy the defect. If the

“employer refuses to remedy the defect.

the local office shall advisethe
employer that it is unable to recruit U.S.
workers for the job opportunity and that
the application will be trangmitted to the
Certifying Officer for determination,

{g) In conjunction with the recruitment
efforts under paragraph (f) of this
section, the employer shall place an
advesitisement for the job opportunity in
a newspaper of general circulation or in
a professional. trade, or ethnic i
publication, whichever is appropriate to
the occupation and most likely to bring
responses from able, willing, qualified,

S

“~

- and available U.S. workers. The
employer may re?ucsl the local office’s
 assistance in drafting the text. The

advertisement shall;
{1) Direct-applicants to_report or send

JLesumes, as.appropriate for the

occupation to the local Job Service
office for referral to the employer:

(2) Include a local office identification
number and the complete address or
telephone number of the local office, but
shall not identify the employer;

(3) Describe the job oppnr!umw with
particularity: .

{4} State the rate of pay, which shall
not be below the prevailing wage for the
occupation, gs calculated pursuxm! to
§ 656.40:

(5) Offer prevailing working
conditions;

(6) State the employer's minimum job
requirements;

{7) Offer training if the job opportunity
is the tvpe for which Pmplmnrs
normally provide traiding:

{8) Offer wages, terms, and ¢ nndsh(ms
of employment which are no less
favorable than those offered to the alien:
and

(9) If published in a newspaper of
general circulation, be published for at
least three consecutive days; or, if

" published in a professional, trade, or

ethnic publication, be published in the
next published edition.

{h} The employer shall supply the
local office with required documentation
or requested information in a timely
manner. If documentation or requested
information is not received within 45
calendar days of the date of the reques!
the local office shall return the :
Application for Alien Employment
Certification form, and any supporting
documents submitted by the employer
and/or the alien, to the employer to be
filed as a new application,.

(i) The Certifying Officer may reduce
the employer's recruitment efforts
required by paragraphs (b)(3). (f), and/or
{g) of this section if the employer
satisfactorily documents that the
employer has adequately tested the
labor market with no success at least at
the prevailing wage and working
conditions: but no such reduction may
be granted for job offers involving
occupations listed on Schedule B.

(1) To request a reductiorypf
recruitment efforts pursuant lo this
paragraph (i). the employer shall file a
written request along with the
Application for Alien Employment .
Certification form at the appropriate

-local Job Bervice office. The request

shall contain:

(i) Documentary evidence that within
the immediately preceding six months
the employer has made good faith

N

¥
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efforta to recrtit U.S. workers for the job
opportunity. at least at the prevailing
wage and working conditions, through
sources normal to the occupation: and

{i1) Any other information w hich the
employer believes will suppor] the
vontention that further recruitment will
be unsuceessful.

(2) Upon receipt of a written r®ques!
for a redudtion in recruitent elforts
pursaant t3 this paragraph (i) the local
vifice shall date stamp the request and
the application form and shall reviesw
#nd precess the application pursuant to
this § 656.21, but without regard to
p.'amr'm"‘xs (b3} {0 and {g) and Y
of this section {r.e, the interal netice,

advertisemeat; amd job order; and the
wait for results)

(3) After reviewing and processing the
application pursaant to pardgraph {i}{2)
of this section, the tocal effice {and the
State Job Service office) shall grocess
the application pursuant topuragraphs
(i) and (W) of this section.

(4) The Certifying Officer shall review
the documentatien subimtted by the
cmplover and the comments of the local
effice. The Certifving Officer shall notify
the employer and the local {or State
employvment service) office of the
(Icrrlifyh}ug Officer’s decision on the
request to reduce partially or completely

the recreitment etorts required of the
employer.

{(5) Unlees the Certifying Officer
decides to reduce complz-lul; the
recruitment efforts required of the
employet, the Centifying Oflicer shu“
return the application 1o the local {or
State) office so tha! the employer might
recruit workers to the extent required in
the Certifving Officer’s decision, and in’
the manner required by paragraphs
(BIAY (N, {g). and {j}{1) of this section
(i.e.. by internal notice, empoyment
service job order, and advertising: and a
wail for results). I the Certifying Officer
decides to reduce completely the
recruitment efforts required of the
employer, the Certifying Officer then

shail determine, pursuant to § 656.24
whether to grant or to deny the
application,

(i)(1) The employer shall provide to
the local office § written report of the
results of all the employer's post-
application recruitment efforts during
the 30-day recruitment peried; except
that for job opportunities advertised in
professional and trade, or ethnic
publications, the written report shall be
provided no Joss than 30 calendar days
from the date of the publication of the
employer's advertisement. The report of
recruitment results shall:

{i) Idenltify each recruitment source by
name; ’

.

-

(i1) State the number of U.S. workers

responding to the employer’s .
recruitment;

(iii) State the numes., addn-wm and
provide resumes (if any) of the LS.
workers interviewed for the job
opportunity and job litle of the person
who interviewed each worker; and

{iv]) Explain, \\\’.hﬁp(‘l ificity, the
faw ol juhﬂ'%m(\d repsons for not hiring
each U.S worker interviewed.

A2) L alter the required recruitrmept
period, the recruitmest is not successfuol,
the local office shall dend the
applirealim\. its prevailing whge finding,
copies of all documin 18 in the particular
n;":!u Ation file, and any additional
appropriate information {such as lecal
Lithor mvarket datal, toithe Joly Servige
ageney’s State office or, if autherized, to
the regiveal Certifying Omt er

(k] A Job Service agimey's Shm* coffice
which tecenves on npph( ation purs: ant’ )

St paragraph (H2) of thiesection may

add i} v'mwmutv duta or comiments, aml
whall 'f.mw it the application pro mp’ﬂ'
1 the appropriate Centifying Officer,

§656.2ta Applications for labor
certifications for occupations destgnated
for special handling.

{a) An employer shall apply for a
labor cietification Yo employ an alien as
a college ar university teacher or an
alien represented to’be of exceptional
abiility in the w“fnr'nlmg arts by fiding. in
du ph{ ate,an Application for Alien
Employvment Cortibicetion form, and any
attachimints required by this Part, with
the local Jub Service olfice serving the
area where the slien proposes to be
employed

(1) The employer shall set forth thv
following on the Applicetida for Alien
Errzplu_i'r:!(‘f:f Cerl:fication form, us
:z{ipm;:ri;;!n. or in attachments:

(1) The emplover shall submit a
statement of the qualifications of the
alien, signed by the alien.

{ii) The employer shall submit a full
description of the job offer for thp alien
employment.

(i) I the application m\nl\e $ a job
offer as a college or university teacher,
the employer shall submit |
documentation to show clearly that the
emplover selected the alien for the job
opportunity pursuant to a competitive
recruitment and selection process,
through which the alien was found to be
more qualified than any of the United
States workers who applied for the job.
For'purposes of this paragraph {a)(1)(iii).
evidence of the “competitive recruitment
and selection process” shull include:’

. (Q) A statement, signed by an official
who has actual hiring authority, from the
employer outlining in detauil the

complete recruitment procedure
undertaken; and which shall set forth:
. {7} The totil number of applicants for
the job opportunity:

{2) The specific lawful job-related .
reakons why the alien is more qualified

.

thyn each us. wurl\vr who applwd for+ .

th(v jolr and :
{3} A final l(‘pul‘l of Hw fa(‘uhy
s'(ud(‘m and/or administrative’body

mitkihg the recommendation or selection .

of the alien, at the completion of the
compelitive recruitment and t.elochnn
b p 0cess; . s :
{B) A copy of at least one

advertisement for the job opportunity

placed in a national professional |

journal, giving the name and the date(s)

of pu blication; and which states the job
title, duties. and requirements; = . |

| {C) Evidence of all other recruitment
seurcgs utilized: and

() A written stdt(,mvm dmwm ato
the degree of the alien’s vduruh(m.ul or
professionn! qualifications and |

“gcademic achievements. /

{E) Applications far perinanent alieg
labor certification which are Tiled after
- December 31, 1981, for job opportunities
us college and universily teachers, shall
be filed within 18 months after a

svlvcnon is made pursuanttoa @
‘competitive recrumnrnt and solor‘tmn
process

I (iv) If the application is for an alien
jepresented to have exceptional ability
[m the performing arts, the employer

ishall document that the alien’s work
,(:xpvm'npe during the past twelve .
imonths did require, and the alien's - o
lintended work in the United States will
require, exceptional, ab:ht) and ghall
“submits

{A) Dacumentifion to show this,

t-\copuondl ability, such as.’ - .

\

{ 7} Documents #ttesting to the-curre at

fv.udr'qprv.;d u(,clmm and international®

- | recognition decorded to the alien, and

} receipt of internationally recognized

[ prizes or awards for excellence:

{2} Published material by or about the
alien, such as critical reviews or articles

| in major.newspapers, periodicals, and/

| or'trade journals (the title, dute; and
author of such material shall be
indicated);

{(7) Documentary evidence of & arnings’ :
commensurate with the clmmed level of
ability:

(4) Playbills and starbillings;

{5) Documents-attesting to the
nulqmndmg reputation of thesters,
concert halls, mght clubs, and other
.establishments in which the alien has
appeared, or is sched’uled to appear:
and/or

(6) Documents aueshng to the-
outstandmg reputation of repertory

B

companies, ballel !mupes. orchestras, or - -

’ ¢

-
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uther organizations in which or with
which the alien has performed during
thé past’year In a leading or starring .

capacity; and

(B} A copy ofat least one
advertisement ;.v!am‘d in anational
publication appropriate to the N
occupation [and a sbitement of the
results of that recruitmen?) which shall:

{71 Wentify the employer’s natue,
addedss, und the location of the
eaplovient, if otheethan H,m .

e :'.!ylu,u s lecation; o .

{2} Describe the ;nh opportunity ns!h
patticularitys

) State e rate Of pay. which shall
“vet be below the prevailing w age for the,
(u cupatidn, as caleuloted pmcu ani ta-

§ 656,40, .

(1) Offy pres .m*n} uummn -
condifinny - .

{3} State the emploves's minimum job
requiromentes %

. (r Offer draining Fh o 1:<\ppu funity
he type e which employars
vally provite trainsg and

" Offer w ages, terms, and conditions
“Uf eoploy os wtwhich are ne less
ﬂuuzq}s.v than those offered tothe al lien:
aud |

1C) Decimentanon thal unions, if
“eustonmurily used as a w(mm'mm
conree in the area or industry, \\\‘w
vnabledo fefer egually ¢ hd.!f\{' U.S.
workers, .

{2) The local Job Serviee (\!f:(f« Jupun
receipt of un application for a collpge o1
wsiversity lewcher or an alien ‘»\
nr;w sented to heve exceplional ublhl)

* in the performing arts, shall follow\the

pplication proc cesing and prevailipg
vaae determing x’mn procedures set fm th
in §§ 666.21 {d) and (() and shail ,
transmit a file containing the ’
application, the local office’s
wage findinks, ond any other
information it determines is approprijte,
to the State Job Service agency officel or- |
if authorized by the State office, to lh%' ’
appropridt(‘ Certifying Officer. =~ "}

(3] If the local Job Service office
transmits the file described in paragraph

{a){3) of this qq*ch(m to the State office)

+ the State office shall follow the | \

‘procedures set forth at § 656.21(k}. \

+

i
norm

B

r

pm\‘ui?\ing

# (b)(1} An employer shall apply for a
labor certification to employ an alien’
{who has been employed légally as a \
nonimmigrant sheepherder in the Unite
States for at least 33 of the preceding 36
menths) as a sheepherder by filing an
Application for Alien Employnieat t
Certificqtion form, and any attachments
required by this paragraph (b}, directly
with a Department of State Consular-
Offwor or with a District Office of INS, -
not with a local or State office of a State
Job Service agency, and not-with an

. conclusive and final. 1

-office of DOL. The documentation for
.such an application shall include:

{i) A completed Application for Alien
i‘mp/m nient Certification form,
mc ludmg"!hc«kﬂ) OTTeér for Alien
Employment, and the Statement of

© Qualification of Aliep: and

{ii) A signed letleror letters from all
l!

employers who have employed the ™

alica as'a sheepherder diring the

immedintely pr(‘wd.ng a6 mumhs
attesting that the alien has been
employed in the Unijted States luw fully
.md rontmuoml} as a sheepherder, for
at least 33 of dhe iminedintely prnwdmg
16 months. . " '

2 AnIne mgmhun ()‘[:(,Lr ora’

G onsulin Officer, shall review the

“application and the letters attesting to
the alien’s previous employmenas a™
sheepherdes in the United States, and
~shal) dvtvmnm- whiether arnot the alien
wndthe einp oy er{s} have met the
requireme uﬁ ol this paragraph (b).

(1) The determination uf the
Immigration or Conzular Officer .
pursuant to this paragrach (b) shall be
he employer(s)
and the alien, thetefore, may not make
use of the review pmrvuun
§§ 656.26 and G562

(i} If the alien dnd the-employer{s)
have niet the requirements of this
"paragraph (h), the Immigration or
('umu lar Officer '%lul”‘ln(h\.d_!(? on the

Application for Alica Employment

(,e rtification form the cecupation, the \

immigration, oy consular affice which

made the determination pursuant to this

patagraph (b)), and the date of the
determination (see'§ 656.30-(or the
significance of this date), The
tamipration or Consular Officed then
shall forward pmmptlv to the
Administrator copies of the Appfrcahnn
for Alien Employvment Certification
form, without the attachments.

(c]) If an application for a college or
univetsity teacher, an alien represented -
to be of exceptional ability in the
performing arts. or a sheepherder does
not meet the réquirements for an
m cupatinn designated for special

handling under this § 656.21a, the
(xppm u¥ion nisy Le filed pursuant to
§656.21. -

§656.22 Applications for labor
de!!ifications for Schedule A occupations.

{#) An alien or agent of an alien.shall
apply for a labor certification for a

Schedule A otcupation by filing an
Application for Alien Employment

Certification form in duplicate with a
U.S. Consular office abroad or with an_

INS office in the United States, not with?

the Dppartmem of Labor or a State )ob
service'local bffice.

v

s set forlh at

" {c)(2){ii} of this section, by making a

{b) An alien whose occupation is on
Schedule A and who is seeking a third

- or sixth preference, as described in

§-656.2{d}{1) (ii) and (ifi). shall show
evidence of prearranged employmr-m by ;
having an employer complete, and sign,
the job offer description portion of the
Application for Alien E. mploymont
Certification form. Thereds, however, no
need for the employ er to pfovide the -
other documentation required under this
Part-for non-Schedyle A occupations.

(c) Aliens seeking labor certifications

- under Group L of Schedule A shull file as
. part of their labor certification”

upplications documenteiry evidence of
the following: -

(1) Aliens seeking S(‘fwdum /.\ labor
(‘orhﬁcatmns as physical !horapmm

+ (8 656.10(a)(1)) shall e as part

nf eir
‘ahons a er 2
Jin autho SN

labor certification
or statemen! signe
Stale physical the
in the State of inte
stating that the alie
that State's written [Rensi .
examinalion for i‘ﬁ'i'ymcal ﬂigru‘)mq
Applicatiod for certification ¢ of.- '
permatient employment'as.a pﬁvmcal
therapist may Ue made only pursmnt to,
this & 650, ‘,Z,é,and not’pursuant, }n

vensing official =
s cmplovmvnl
) quahh( ' to Luke

§§ b56.21, 656214, of § 656.2%
(2y Aliens secking Scl:rdulr%‘fgbm‘ ¥

certificationsas physicians (or™ ;
surgeons) (§ 656.10(a)(2)) shall file, us” Ca
part of their labor certification -~ = -
applications, the following:

{i) Documentidtion r(-qum-d by~

@R

§ 656.20{d); and

(i) A sfatement sxgnod‘hy e 4
appropriate Regional Health
Adnuinistrator of the Departme oI
H‘p‘:!th and Human Services (Hl 3) .

stiting: ‘1

83941

-~

(A) That the |0h oppprtunityis !W
within.a designated Heplth Manpotvet®.

Shartage Agea for the alien’s mvdxcnl (or
t;urgxcal) specialty: or |

(B) That the job opportunity’ ‘is locatecl
within an aresg which has an insufficient
number of physicians (or surgeong)in
the alien's medical specialty, | « :

(iii) Aliens secking 'Schedule A labor
certification as physigians (or surgeons),
shall request the applicable shortage .
stalements, described.in paragraph

-5

written request to the appropriate = /¢
Regional Health, Administrator of HHS
{Addtesses of appropriate HHS -
Regional Heanlth Administrators are V.
listed at § 656.61). ’l'he written requesl
shall include:

(A) The alien’s name;
. (B) The alien's medical {or surgicel)

specialty;: ., o

{C) The ;:omplete name and address of .

.the allen 8 mtended émployer: and = U7

H +

IR

41 .
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(D) The names of the county and State
where the job opportunity islocated.

{3) Aliens seeking Schedule A labor
certifications as professional nurses
{§ 656.10{a}{3)) shall file as part of their
labor certification applications,
documentation that the alien has passed
the Commission on Graduates of Foreign
Nursing Schools [CGFNS) Examination:
or that the alien holds a full und  ~
unrestricted license to practice
professional nursing {1 e State of
intended emplovnfent. Application for
certification of employment as a
professional nurse may be made only
pursuan! to this § 656.22{a){3). and not
imrsu:m! to §§ 656.21, 656.214. or

§ 656.23. .

{d) Aliens secking labor l('!ll[li{lhl)n% 5

under Group I of Schedule A shall file
as pait of their labor ceHification
applications documentary evidence
testifying to the current widespread
acclaipm and international recognition
accorded them by recognized experts in
their field: and docume mdtinn showing
that their work in that field urmg the
past year did. end their intended work
in the United States will, require
exceptional ability. In addition, the
aliens must file, as partof their lubor
certification applications,
documentation from at-least bwo ol the
following seven groups:

(1) Documentation of the alien's
receipt of internationally recognized
prizes or awards for excellence in the
field for which certification is sought;

(2) Documentation of the alien's
membership in international -
associations, in the field for which.
certification is sought, which require
outstanding achievements of their
members. as judged by recognized
international ('\‘pvrtx‘ in their disciplines

wr fields;

{3} Published material in professional
publications about the alien. relating to
the alien’s work in the ficld for which
certification is sought, which shall
include the title, date, and author of
such published material;

(4} Evidence of the alien's
participation on a panel, or individually,
as a judge of the work of dthers in the
same or in an allied field of
specialization to that for which
certification is sought;

(5) Evidence of the alien'soriginal
scientific or scholarly research
contributions of major significance in
the field for which certification is
sought; ,

(6) Evidence of the alien’s autharship
of published scientific or scholarly
articles in the field for which
certification is sought, in internatipnal
professional journals or professional

0

journals with an international
circulation; and/or

{7) Evidence of the display of al wn 5
work, in the field for which wrhhcahon

is sought, at artistic exhibitions in more -

than ane country.

(e} Aliens seeking-a labor certification
under Group Ul of Schedule A shall file
as part ol their labor certification
applications documentary evidence

showing that they have been primarily * -

enzaged in the religious occupation or in
warking for the nonprgfit religious
organization for the previous two vears,

and they will be principally engoped

(mme than 50 percent of working time)
in the United States in perforniing the
religidies occupation or working for the
non-profit religious organization,

f){1) Aliens secking labor
cortificetions under Group 1V of
Sehedule A shall meet, at the timo of
filing the application, the eligibility
reqitirements of the hnmigration and
Nationality Act for an L-1 nonimmiarant
visia classification as a manager or an
executive. See 8 U.S.C 11012} 15){L)
and 8 CFR 214.2(1). However. persons
who are eligible for an L~1 visa on the
basis of specialized knowledge, but not
managerial or executive experience, do
not meet the reguivements for Group 1V -
of Sehedile A The actuul filing ol an L-
1 vitae petition is not required.

(2) Aliens seeking labor certiflications
under Group W oof Schedule A sholl file
as part of their libor eertilication
applications a written verification of
emplovment statement, signed by an

aathorized officer of the internutional

corporation or organization which will
employ the alicn in the United States.
THe written vesification of emplovment
statement shall set forth:

(i) The dates of the alien's .
employment with the intepnational
carporation or organization:

(i} The name! ) of the components of
that employer for which the alien has
heen and/or is heing employed. inside
and outside the United States:

(iii) Unless such information has been
entered on the Application for Alien
Employment Certification form, a
description of the positions held by the
alien within the international
corporation or organization, and the
dates the alien held each position; and

(iv) The dates the international
corporation or organizalion was
eslablished and has been doing business
in the United States prior to the
submiusion of the application. The term
“doing business” is defined in paragraph
()(3) of Schedule A (§ 656.10(d)(3)).

(g} If the alien is requesting a
preference described at § 656.2(d) and'if
the elien has filed an Application for
Alien Employment Certification form at

“Consular Officer (except a

" a Consular office, the Consular Officer

shall review the form as.appropriate and
shall then forivard the application to the _.
INS in accordance with the procedures.
of the Department of State gpgd the INS.
{h) An !mmigm!lon Officew or;,
avided in

paragraph g) of this section), shall
determine whether the alien has met the
applicable requirements of this sec tion
and of Sehedule A (§ 656.10), shall
review the spplication dnd shall
dettmine whether or ned the alien is
qualified for and intends to pursne (hp
Schedule A occupation,

(1) The Immigration or Consular

Officer may request an advisory opinion

as to whether the alien is qualified for
the Schedule A-occupation from the
Division of Labor Certificaitions, United.
States Emplovment Servier. 601 D

Street. NV, Washing!on, D.C 20213,

(2Y The Schedule A determination of

“the INS or Department of State shall be

conclusive and final. The alien.

therefore, may not make nse of the

review pmu-dnrna set forth o1 § 656.26.
{i} Jf the alien qualifies for the

- oceupation, the Immigration or Consular’

Officer shall indicate the occupation on-
the Applicotion for Alien Employment
Certification fiarm. The Consular or
Immigratiom Officer shall then prompily
forward » copy of the Applicotion for
Alien Employment Certification form.
withou! attachments, to the
Administrator, indictiting thereon the
occupation, the Immigration or Consular
oflice which made the Schedule A
determination and the date of the.
determination [sce § 656.30 for the
significance of this dute).

§656.23 Applications for labor
certificaticns for Schedule B occupations;
requests for waivers from Schegule B

{a) Occupations listed on Schedule B
require little or no education or
experience, and employées can be
trained quickly to perform them )
satisfactorily. In addition, many of these-
occupalions are entry jobs in their
industries which offer opportunitins for
high school graduates and other U.S.
workers who otherwise would have

" difficulty finding their first employment
and gaining worL experience. The e
Administrator has determined that theré -

is generally a nationwide surplus of U.S.
workers who are available for and who
can qualily for Schediude B job

-opportunities which offer prevailing

wages and working conditions.
(b) Some of the occupations on .

‘Schedule B are also often characterized.

by relatively low wages, longand .
nrrenuldr wmkmg hours, and p poor
workmg, conditions which Jead to
excessgive !um@ver In mo’t instances,

i
f

3

-

~
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employment of aliens has fa
resolve such employment pro
since the aliens, like U.S. workers
qxuckly move to ether jobs. This re

-in an adverse effect upon the wages aad

]

 working conditions of U.S, w orkers who-.

are employed in occupations which
require similar education and
experience.

{c) Therefore, the Administrator has
determined that for occupations listed
on Schedule B U.S. workers are
generally available throughout the
Unite®States, and that the employment
ol aliens in Schedule B occupations will
generally adversely affect the wages

»

"

. where the Certifyh

_the national Certifying Officer.

s

Officer for determination. If the
Administrator has directed that certain
types of applications or specific
applications be handled in the USES
national office. the regional Certifying
Officer shall refer such applications to

(b) The regional or national Certifying

~Officer, as appropriate, shall make a

determination either to grant the labor

cerlification or o issue a Notice of

Findings on the basis bf whether or not:
{1) The employer has met the

requirements ol this Parf. Hawever,

g Officer detarmines

" that the employer ha¥®committed

and working conditions of U.S. workers *

similarly employed.

(d) An individual employer or the
employer’s altorney or agent mav
petition the regiona! Certifying Officer
fur the gc‘ogmphu zrea in which the jub
uppo'!un ty is localfed for a Schedule B
wiiver on behall off an alien with
respect o a sproific job opportunity.
The petition shall be submitted to the
local Job Service office serving the
gedgraphic area of intended
employment. The petition shall include a
written request for a 5(“!1!,‘6{;1:’1‘ D wawer,
a completed Application for Alien

Employrient Certification form, and the
following documentation:

(1) The documentation required Ly
§§ 656. «U{b) {c). (e}, and {f} and 6536.21;
and

{2) Documentary verification, which
the employer has oblained from the
local job service office which centaing
the job opportunity in its administrative
area, that the employer has had a job
order for the sume job on file with the
same local office for a period of 30 «
calendar days and that the local office
and the employer, using the job order,
were not able to obtain a qud‘lfncd u.s.
worker.

{e) The regional Cerufymg Officer,
using the procedures and standards set.

. forth in § 656.24, shall either grant or

deny the waiver and shall inform the

-employer of the determination in

writing.

n If the waiver is granted, the- .
regional Certifying Officer shall issue a
lebor certification. )

g} If the waiver is denied, the regional

" Certifying Officer shall follow the

procedures set forth at paragraphs {¢)
through () of § 656.25,

§ 656.24  Labor certification
determinations. .
{a) If the labor certilication presents a
segial or unique problem, the regional
Zertifying Officer may refer the
spplication to the national Certifying

hurmless error, the Gertifying Officer
nevertheless may grant the abor .
certtlication, Provided. That thelgbor
market has'been tested sufficiently's
warrant a finding of unavailability of o(\
and lack of adverse effect on U.S.
workers. Where the Certifying Officer
makes such a determination, the
Cerlifying Officer shall document 1! in

the anplnutmn file. .

*(2) There is in the United States a
worker who is able, willing, qualified
and available for and at ‘hL place of the
iob opportunity according tothe: -

- following standards:

(i} The Centifying Officer. in gudﬂmg

- k.\h‘v her a LIS, ‘worker is’ willing to tuke

the job opportunity, shall look at the
documented results of the employer's
and the job-service office’s recruitment

‘efforts, and shall determine if there are -

other appropriate sources of workers
where the emplov('r should have

“reeruited or might be able to recruit US°

workers.

(i} The Certilying Officer s!‘ H
consider a U.S. worker able and
qualified for the job opportunity if the
worker, by education, training,

. experience, or a.combination thereof, is

able to perform in the normally accepted-

manner the duties involved in the
occupation as customarily performed by

~ other U.S. workers similarly employed.

except that, if the application involves a
;nb opportunity as a college or
university leacher, or for an alien whom

the Certifving Officerdetermines to be -

currently of exceplional ability in the
performing arts, the U.S. worker must be
at least as qualified as the alicn.

(ili) In determining whether U.S.

workers are available, the Certifying

Officer shall consider as many spurces
as are appropriate and shall look to the
nationwide system of public
employment offices (the “Job Service”)
as one source. ‘
{iv) In determining whether d U.S.

- worker is available at the place of the

job opportunity, the Certifying Officer
shall consider U.S. workers living or

" working in the area of intended

employment, and may also consider U.S.
workers who are willing to move from
elsewhere to take the job at their own
expenses, or, il the prevailing practice
among employers employing workers in

-V the occupation in the aréa of intended

employment-is to pay such relocation N
expernses, at the employer’s expense,

{3) The employment of the alien will
*have an adverse effect upon the wages
and working conditions of U.S. workers
similarly employed. In making this -
determination the Certifying Officer )

shall consider such thmgs as labor

market information, the special
circumstances of the industry,
organization, and/or occupation, the
prevailing wage in the area of intended
remployment, and the prev ullmg working
conditions, such as hours. in the
ocwp.x![non

§ §56.25 Procedures following afabor
certification determination.

{a} After making a labor certification
determination, the Centifying Officer
shall notify the employer in writing of®
the determination and shall send a copy
“of the notice to the alien,

(b) 1f a lahor certification is granted.,
the Certifying ‘Officer shall follow the
document tramsmittal procedures set
forth at § 656.:28.

(c) If a labor certification is nat

granted. the Certifying Officer shall
muo to the employer, with a.copy to the
alien, a Notice of Eindings, as delined in -
§ 656.50. The Notice f Findings ghall:

(1) Contain the date on which the
Notice of Findings was issued;

(2) State the qpecxhc bases on which -
the decision to issue the 1\ hce of : X
Findings was made: Lo

{3) Spec;fy a date, 35 calendar dd)s
from the date of the Notice of Findings,
by which-documentary evidence and/or
written argument may be submitted to =~
cure the defects or to otlierwise rebut -
thé.bases of the determination, and
advise that if the rebuttal evidence and/
or argument have not been mailed by -,
certified mail by the date specified:

(i) The Notice of Findings shall’
automatically become the fina! d(-cmon
of the Secretary denvmg the labor
certification; L .

(ii) Failure to file a. rebuttal in a hmcly ¥
manner shall constituite a refusal to

exhaust available administrative -, W
remedies; artd |
(iii) The administrative- )udn(‘ml SR
review procodure provided in § 636. zn :
shall not be available; and R

(4) Quote the rebuttal procedures set
forth at paragraphs (d), (e). and ) of
this section,

(d) Written rebuttal ax‘guments and
evidence may be submitted; .

~ {1) By the-employer; and. )

S
; . BN § e ‘t"' :
i

i
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(2) By the alien, but only if the
employer also has submitted a rebuttal.
{e){1) Documentary evidence and/or

“written arguments to rebut all of the

»

bases of a Notice of Findings. which
may include evidence that the defects
noticed therein have been cured, shall
be mailed by certified mail on or hefore
the date specificd in the Notice of
Findings to the Certifving Officer who
issued the Notice of Frndings.

(2) Failure to file arebuttal in a timely
manner shall constitute a failure to
exhaust available administritive

“appellate remedies.

(3) All findings in the Notice of
Findings not rebutted shall be deemed
admitted.

(N I a rebutial, as described above, is
submitted on time, the Certifying Officer
shall review that evidence i relition to
the evidence in the file, and shall then
either grant or deny the Libor
certification pursuint to the standards
set forth in § 655.24(1).

{g) The Certifyving Officer shall send a
Final Determination form 1o the
emplover, and shall send a copy to the
alien. ) -

{1} If a labor certification is granted,
the Certifying Officer shall follow the
document transmittal procedures set
forth at § 636. 2?0

(2] I the labor certific ltmn is denied,
the Final Determinetion form shall:

(i} Contain the date of the

“determination;

- §656.26

b

(i1) State the reasons for the
determination;

(iii) Quote the reGuest for review
procedures at § 656.26 {a) and (b} and

{iv) Advise that, if a request for
review is not made within the specified
time, the denial shall become the final
determination of the Secretary.

Administrative-judicial review of
denlals of labor certification.

{a) If a labor certification is denied, a
request for an administrative-judicial
review of the denial may be mdde

(1) By the emplover: and

(2) By the alien. but only if the
Pmplover also requests such a review.

{(b)(1) The request for review shall be
in writing and shall be mailed by
certified mail'to the Certifying Officer -
who denied the application within 35
calendar days of the date of the
determination, that is, by the date
specified on the Final Determination
form; shall clearly identify the particular
labor certification determination, from
which review is sought; shall set forth
the particular grounds for the request;
and shall include all the documents
which accompanied the Final |

! i

Determination form.” ‘ i

- the Appeal File to the Administrat

(2) Failure to file a request for review
in a timely manner shall constitute a
failure to exhaust available '

admini®rative remedies.

(3) I the denial of labor certification
invelves an application for a job
opportunity as a college or university
teacher or an wnplication on behalf of an
alien represented to be of exc eptional
ahility in the performing arts, the
employer may designate the names and ¢
addresses of pnr':m*c or orgnnizations of
specialized competence which the
employer has «’l‘k(d to submit omicus
briels

{4) Thv request for review, statements,
briefs. and other submisslons of the
parties and emicus curiae shall contain
only legal o rg,umen\ and only such
evidence that was within the record
upon which the denial of lahor”
certification was based.

(¢} Upan the receipt of a requestfor
review, the Cert 1f\mg Officer shall
immediately assemble an indexed
Appeal File:

{1} The Appeal File shall be in
chronological order, shall have the index
on top followed by the mest recent
document, and shall have numbered
pages. The Appeal File shall contain the
request for review, the complete
application file. and copies of all the
written material, such as pertinent parts
and pages of surveys and/or réports
upon which the denial was based.

(2) The Certifying Officer shall send
the Appeal File to the Chief
Administrative Law Judge, Office of
Administrative Law Judges, Snite 700—
Vanguard Building. 1111 20th Street
NW., Washington, D.C. 20036,

(3) In denials invelving college and
university teachers and aliens
reptesented to be of exceptional ahility
in the performing arts, two additional
copies of the Appeal File shall be sent to
the Chief Administrative Law Judge.

{4) The Certilving Officer shall send a
copy of the Appeal File to the Soligitor
of Labor, Attn: Associate Sélicitor for
Employment and Training Legal
Services, Suite N2101—Frances Perkins
Bldg.. 200 Constitution Avenue NW.,
Washington, D.C. 20210. |~

(5) Unless the certificatioh was denied
by the national Certifying Qfficer, the
Certifying Officer shall send a copy of
or.

(6) The Certifying Officer shall send
copies of the index to the Appeal File to
the employer and to the alien. The f
Certilying Offi¢er shall afford the }
employer and the alien the opportumly
to examine the complete Appeal File at
the office of thc Certifying Officer, {or
the purpose of satislying the employer
and the alien as to the contents. The
employer and/or the alien may furmsh

I
v
|
{
\

)
|
|
i

- vrganization 21 days to submit an

I

i

or suggest directly to the*Administrative
Law Judge the addition of any

“documentation which is not in the'

Appeal File, but which.was submitted
prior to the issuance of the Final
Determination form. The employer and/
or the alien shall submit such . ‘
documentation in writing, and shall smnd
a copy to the Associate Solicitor for
Employment and Training Legal
»Services, Office of the Solicitor, U.S
Departmentof Labor. Washington, D. C.
20210.
(d) An ddmmmtmhve Law Judge,

e

“designated by the Chief Administrative

.

Law Judge, shall afford all parties.

_including the Solicitor, 21 days to submit

or decline to sulynit any appropriate
Statement of Position or legal brief. The
Department of Labor shall be

represented solely by attorneys within
the Office of the Solicitor of Labor. I

the cases of denials invelving college
and university teachers and hliens
roprownted to be of exceptional® abxhtv

in the performing arts, if the employer

has designated a person or organization
which the employer has asked to submit
an amicus brief, the Administrative Law
Judge shall afford the person or

omicus briel. Bricfs, statements)s
amicus briefs submitied pursuant to-thi
paragraph shall be deemed timely if -

"either mailed or delivered to the

Administrative Law Judge on or befo
the end of the 212day period set forth in
“this paragraph; and shall be consistent
with the requirements of parngrapln
(b)(4) of this section.

{e) The Administrative Law’ ]udge
shall.review the denial of labor
certification on the basis of the record
upon which the denial of labor
certification was made, the request for
review and any legal bnefs submitted
and shall:

(1) Affirm the denial of thc labor
certification; or ,

{2) Direct the Cerlilying Ofﬁcer te ' .
grant the certification; or

(3) Remand the matter to-the
Certifying Officer for further
consideration or factfinding and
determination; or

{4) Direct that a hearing be held on the
case.

{f) The Admmxstratlve Law Judge
shall notify the employer, the alien, the
Certifying Officer, and"the Solicitor of
the determination, and shall return the
record to the Certilying Officer unless
the case has been set for hearing.

{g) If the case is remanded, the
Certifying Officer shall do the additional
factfinding or consideration; make a
new determination, and issue a new
Final Determination form.

-
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“{h} If the case has been set for
¥ hearing, the Adxmmslmtxw Law Judge
shall notify the employer, the alien, the
Certifying Officer and the Solicitor:

(1) Of the date. time, a'zd phcv of the
hearing: and

(2) That the hearing may be
rescheduled vpon wiitten request and
for good cuuse shown,

(1) If a Yobor certification has been
ordered granted, the Certifying Officer
shall gront the certification and shall
follow the document transmittal
procedures set fuith at § 636.28

§656.27 Hear‘mgs.
(@) I a"heuring has been ordered by
- the Adminis ,a!m' s Judge pursuant’
to § 656.26 [¢1{4) of this Part, !’:e
:\dmmu!x.mn Law Judge:
{ 1 May recchedide the hearing. as

appropriate;
(2] Shall regulate the course of the
hearing: ‘

(3} Shall
are considered;

(4) Skall ride on the introduction of
evidence and ¢ s'm;(m&

and

(6) Shall & ke any other action, |
consistent with due process, Seoessary
to ihsgre ap orderly hearing,

{bFThe testimony at the hearidg shall
be recorded and transcribed except to
the extent the substance thereol is
stipulated for the recod. ‘

(¢} The Depaitment of Labor shall be
represented by the Solicitor of Labor,

(d) The parties shall be affosded the
opportunity to present, ex: mwm*.%md
Cross-examine witaesses.

elicii testimony fiom witnesses, but
shall not act as advocate for any party.
(N) The Administrative Law Judge may
receive and make part of the record
documentary midnm;(‘ offered by :my
party. Copies thereof shylt be made
available to the other interested parties
Ly the party sabmitting the evidence.
{g) The case record, or any poftien
theteof, shall Lie available for inspection
aZd copying by any parly of, prior to, or
Subsequent to the hearing upon request,
Special procedures may be used for
- disclosure of medical and peychelogical
records such as disclésure to a
" physiciun designated bY\ the individual.

(h) The kearing shall be conducted in
accordance with sections 5-8 of the
Admin‘strative Procedures Act. 5 ULS
553 et seq.

{i) Technical rules of ev ldvnw shall
not apply, but rules or principles
designed to assure production of the
most credible evidence available, and to
subject testimonty to tes! by cross-
examination, shall be applied where

C.

assure that all relevan! issues

(5) Shall rule’'an appropriate moti ons:

RS

~pmission to enter such an order shal

reasonably necessury by the
Administrative Law Judge conducting
the hearing. The Administrative Law
Judge may exclude irrelevant, |
immaterial, or undully repetitious

“evidence, .

{i) The general provisions governing
discovery as provided in the Rules of
Civil Procedure for the United States
District Court, Title V, 28 U.S C., Rules
26 through 37, may be made applicable
in any hearing conducted under this part
to the extent thatthe Administrative
Law Judge concludes that their yse
would promote the efficient
advancement of the hearing,

(k) When a public officer is a
respondent in a heating in the officer's
efficial copacity-and during its pendency
dies, resigns. or otherwise ceases to
hold office, the proceeding does not
abate and the officer's successor shall
be automatically substtuted s a party.
Proceedings following the'substitution

. shall be in the namé of the substituted

parly, but any misnomer not affecting
the-substantive rights of the parties shall

be disregarded. An osder of substitution .

may be entered at any time, but the

affect the substitution,

(I} The Administrative Low Judge
shell have jurisdiction to decideall
issues of fact and related issues of faw,

but shall not have jurisdiction to dgnide - =

upon the validity of Federal st hm's or
regulitions.

{m) The Administrative L ]m!gp
may rule:
. 1) That the case is imProperly belare
the Administrative Law Judge, thatis,

~emwcdtbit thereis a lnck of jurisdiction over

{e) The Adminisirative Law Judge may

the case;

{2} That the request fnr re *.‘ivw has
been withdrawn in writin .
(3) That reasonable cause exists to
believe that the request for review has

been abandoned or that repeated

-reguests for re-scheduling are arbitrary

and for the p urpose of undw
or avoiding a heuring: or et

{4) Render such oi‘*vr rulings as are
appropriafe to the issues in question.

(n) The Admisnistrative Law Judge
shall prepare a written decision and
order. The dacision shall state tts legal
and/or factual bases, The

s delaying
(sl

-~ Administrative Law Judge shall send a

copy of the degision and crder to the
employer, the alien, the Certilying

- Officer, the Administrator, and the

Solicitor. The Administrative Law Judge
muy order the lubor certification
granted, affirm the denial of the
certilication, or remand the tase to the

Certifying Off\ccr for further fact-
finding. -

(o) Except when a case oy remdndvd to
the Certifying Officer [of further fact-

I not

)

«

s all Certifying Officers copias of alle

. the'grant of a labor cgrm:cation.

coccupations listed on 8¢ hediz oA

”

v

finding, the decision of the
Admninistrative Law Julge shall be the
final decision of thc‘%omclur\ of Labor, -

§656.27a Published decisions. . B

(a) From time to time,-the O&fx( ¢ of
Administrative Le \d?im shull _
designate decisignd€ofan ., co T

Administrative Law ]ml;\v {or pw\ inus
decisiops: of Hearing Oflicers) under

£8 656.26 and/or 656.27 1o be pnm( d |
and D blm}wd The Offr&e of '+

A

ritive Law Judpes will I

s udu}oc;snons avy (bl(‘ fiir

wale to the general publig :
(}u) The' Adnyinisdi atdr shall pruvu!o 0

decisions published pursuanfto ; .
pamomp‘x (a} of this section. .

£ 656. 28 Docu!nent transmitti}l féllbwmg,‘

ale borrmhﬁcatmn is granted!”
vx;,epi fordabor certifications far, .
(§ 656,10) and for employmentasa  »
sheephettler pursuant to § 656. 'Ln(l»)
thé Certifying Officershiall;
. (#) If the enployer already’ hus-
indicated fn writing.that it will file a :

}wmmn fora prcforehco d(‘Gcrlb("d ut

«

.gpplxmuon comdmmg the offwml lu'hor
certification stamp. supporting (5
documents;and complete Final
Determination form o the 'empluj efor,
if mppropriate, to the employer's agefit:

The Final Determination form Rhall
indicate that the employer 'should

-);

T
g
‘

submit all the doguments tothe ™ ',\ vyt

uppmprmte INSoffice. .+ .

" (b) If the employer has nat m(!icaled
in wrmng whether or notit will; ot thmi
it will not. file a petition ford. prefe rence
described at §.656.2(d)(1)r 7. ¢

(1) If the alien is abroad and non-

“preference numbers are currently ; e

dvailable, send the certified applic ation

- containing the offical labor certification

" stamp, supporting documents, and

complete Final Determination forin 1o
the approprmte Consular office; - .
(”) 1f the alien is in the U.S. and

preference or non-preference humbers.
are current]y,available. send the - 7
certified uppllc.atmn containing the *
official labor certifiéation stamp,
supporting documentation, and cnmp!t le

MY

© Final Determingtion form to the,” » r

efiployer, or, if appropriate, to the
employer's agent. The Final .

" Determination form shall indicate Hmt 2

the employer should submft all the -
documenls to the appropriate INS office;
and

(3) Whéibcr the alien is abroad or in
the U.S., if preference or non-preferente’
numbers are not currently available,
smd t e' rtified application containing

g

P

L
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the offical lubor cerffication stamp,
supporting documegtation, and complete
Final Determinatiopyorm to the
vmplo\'(‘r. or, if apprgpriate, to the
u,mplmc s ngent, inflicating that the
employo rshould fileN e dociments

. with the #pproprtate INS ofi

§656.29 Filing of a néw application after
the denial of a labor certification. *

d) A new application for labor
certification by the same employer
involving the same occupation may be
“filed at any time after the expiration of 6,

-+ % months from'the date of a deni: i of

IS

*“cettification by the Certilying Officer.
except that, if the certification was
denied solely because the wage or #
_salary offered was below the prcvailing
wige, the employer may reapply
smmedialély pursuant to §§ 656.21, -
656.21a, or 656.23, as appropriate.
(1) An alien who is denied a labor
grh«fu*mmn for a Schedule A
: occupation, except for emplovment as a
physical therapist or as a professional
nurse, nmy at any tim¢ have an
employer file for a'tabor certification on
the alien’s behalf pursuarit to § 656.21.
.Lahor certifications for professional |

ot

"% nurses apd for physical therapists shall
e considered only pursuant to §§ 656.10 .

and 656.22. ¢ - .

§656.30 Validity of.and invalidation of
labor cemhcatlons

Wla) E\rrpl as’provided in paragraph
(d) of.this section, a labor certification is
\.’dhd%ﬂd(,fmm‘lv Labor certifications
for Houschold Domestic Service
Warkcrs and teachers which were »
granted under the previous regulations
" at-29 CFR Part 60 and which Lspscd aflter
‘one year, shall be deemed afitomatically, |
‘revalidated nn the ef !'vune date of this |

L+ Part, ;

(b)) Lebor certifications b .W)I\mg
- job offers shall be deemed validated as
~of the date of the local job service o fxre

date stimped the application: and
. {2) Labor gertifications for Schedule A
occupations shall be deemed validated
as of the dite the appligations were
‘dated by the Immjger ay((m or Consular
Offswr

(c)(1Y A labor ce r‘m\ ation for a,
&(‘lwd( o A occupativn is valid only for
the occ updhov st forth on the
Application fr Alien Employment
Certificition lorm and throughout the
United Stites unless the ce rification
contains a geographic limitation.

{2} A labar certification involving a
specific job offer is valid only for the
particular job opporthnity and for the
area of intended emplayment stated on
the Application for Alien Employment
Certification form. ~

i
4

- Department,

{d} After issuance labor certifications
are subject to invalidation by the INS or
by a Consul of the Department of State

upon i dotorrgmahwn made in  °
e mddnrr‘ with those agencies,
procedures or by a Court, of fraud or -
willful misrepresentation of a material
fact involving the labor certification

application. If evidence of such fraud or -

willful misrepresentation becomes -+

. known to a Regional Administrater,

" Employmentand Training
Administration or to the Admintstrator,
the Regional Administrator or
Administrator, as appropriate, shall
notify in wn/ag the INS or State
s appropriate. A copy of

the notification shall be sent to the
regional or national office, as
appropriate, of the Department of
Labor's Office of Inkpv(,mr“GmwmI

{#) Certifying Officers shall issue

* duplicate Lxlmr certifications only upon

the written request of a Consular or
Immigration Officer. Certifying Officers .

shall issue such duplicite cértifications

only to the Contzudar or Immigration
Officer who submitted the written
request. An alien, employer, or an’
emplover oralien's a"vm therefore, may.
petition an Ime m"m?mn or Consular
Officer to request a duplicate from a
Certifving Officer. '

§656.31 Labor cerlification applications
involving fraud or willtul misrgpresentation,

P

(1) If possible fraud or willful»
amisrepresentalion invol¥ing a labar

~eerlificotion is discovered prior toa

final labor certification™gtermination,
the Certifying Oflicer shall refer the
matier to the INS for investigation, shall
notify théeriployer in writing, and shall
send a topy of the notification td the
alien, and to the Degartment of Labor's
Office of Inspoctor General, 1f 90 days
pass without the filing of a criminal

~indictment orinformation. the Certifying

Qfficer shall continue to process the
dpp.x(,)lmn

(bY it is learnnd that an application
is ihe subject of a criminal mdxctn’nm or
information filed in a Court, the
processing of the application shall be
halted until the judicial process is
completed. The Coﬂifying Officer shall
notity the emplover of this factin
writing and shall send a copy of the
nohhcdhon to the alien, and to the
Department of Labor's Office of
Inspector General.

(¢} If a Court {inds that there was no
fraud or willlul misrepresentation, or if

the Department of Justice decides not to »

prosecute, the Certifying Officer shall

- not deny the labor certification

application on the grounds of fraud or
willful misrepresentation. The

application, 8f course, may be denied for
other reasons pursuant to this Part.

(d} If a Court, the INS or the
Department of State determines that
there was fraud or willful :
misrepresentation involving a labor /
gertification application, the apphcatmn
shall be deemed invalidated, processing
- shall be terminated, a notice of the
"termination and the reason therefor
shall be sent by the Certifying Officer to
the employer, and a copy of the
“notification shall be sent by the -
‘Certifving Officer to the alien, and to the
. Department of.Labor’s Office 6of - .

»+ Inspector General.

@
§656.32 Fees for services and.
documents. -

{a) No Department of Labor or State
job service agency employee'shall
charge a fee in connection with the
filing, determination, reconsideration, or
review of applications for labor

_certification. Such employees, on
request, shall advise applicants on the
completion of applications and on
procedures set forth in this Part without
chiyge. No charge shall be made for the
issuance or transmission of a labor
certification. .

(b) The Department of Labor’s
regulations under the Freedom of
Information Act at 29 CFR Part 70 on the
Examination and Copying of Labor
Department Documents provide that
fees may be chdrgvd for spccml ’
scarching and copying services. These
fees shall be apphcab!e to requests to
the Department fér copies of documents
in the cusgods of the Department which
were produced pursuant,to this Part,
except for official copies of labor
certification'documents. g

-

Subpart D—Determination of
Prevailing Wage .

§ 655.40 De!ermihation of prevailing wage
for labor certification purposes. .

(a) Whether the wage or salary st(;ted
irn.a labor certification application
involving a job offer equals the
prevailing wage as required by
§ 656.21{b}{3). %hal be determined as
follows:

{1) If the job oppor!unity is in an
occupation which is subject to a wage
determination in the area under the
Duvis-Bacon Act, 40 U.S.C. 276a et seq.,
20 CFR Part 1, or the McNamara-C'Hart
Service Contract Act, 41 U.S.C. 351 el
seq., 29 CFR Part 4, the prevailing wage
shall be at the rate required under the
tutory determination. Certifying .
Offiders shall request the assistance of
the DONZEmployment Standards
Adminstration wage specialists if they .

B
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need assistance in making this
determination.

(2) If the job opportunity is in an
occupation which is not covered by a

. prevailing wage determined under the

= Davis-Bacon Act or the McNamara-
O'Hara Service Contract Act, the

- prevailing wage for labor certification
purposes shall be:

(i) The average rate of wages, that is,
the rate of wages to be deterniined. to
the extent feasible, by adding the wage
paid to workers similarly employed in
the arei of intended employment and

~dividing the total hythe number of siich
workers. Since itis not alwaoys feasible
to determine such an average rate of
wages with exact precision, the wage
set forth in the application shall be
considered as meeting the prevailinh
wage standard il it is within 5 percent of
the average rate of wages: or

{ii) If the job oppartunity is covered by
o union contract which was negotiated
at arms-length between a union and the
v'nplm( r. the wyge rate set forth in the
union contract shall be considered us

“not adversely affecting the wagesof ULS
workers similarly ("n"‘u\id that iz, it
shall be considered t‘t{r ‘prevailing
wage™ Tor lp¥or eortification purposes,

() For purposes of this section,
“‘;imil\u!y cmpiwyed” shall mean

“having substantially com paml, ¢ jubs
in the occupational category in the area
of intended employment,” except that, if
no such workers are employed by
employers other than the employes

applicant in the arca of inte 'xdwl
(*mplu;n ent,’ me fly employed™ sh ml
mean:

(1) "Having iu!vs requiring a
substantially similar leyel of skills
within the area Of intended
employment”;

(2) If there are no substantially
comparable jobs in the area of intended
employment, “having substantiaily
comparable jobs with employers outside
of the area of inteaded employment.” -

(c) A prevailing wage determination
for labor certification purposes made
pursuant to this section shall not permit
an-employer to pay a wage lower than
that required under any other Federal,
State or local faw.

Subpart E—Definitions

§ 656.50 Definitions, for purposes of this
Part, of terms used in this Part.

“Act” means the Immigration and
Nationality Act, as amended, 8 U.S.C,
1101 et seq. ‘

“Administrative Luw Judge” means an
official appointed pursuant to 5 U.S.C.
3105.

)
S

\

“Administrator” means the chief
official of the United States Employment
Service or the Administrator's designee,

“Agenl” means a person who Is not an
employee of an emeployer, and who has
Leen designated in writing to act on
- behulf of an alien o7 employer in
connection with an application for libor
certification.

“Application” means an Application
for Alien Employrent Certificetion form
and any other documents submitted by
an alien and/our employer (or their
agents)in applying for a labor
certilication under this Part.

“Area of intended empleyment”
means the area within nermal
commuting distance of the place
(address] of intended ( mployment. If the
pliace of intended employ ment is within
a Standard k;r\s'n'nmh!'} Statisticad
Area (C»\‘SA L any place within the
SMSA s deemed to be within norn nal
commuting dis stunce of the p. ace Uf
itended employment.

“Assistunt Secrelary” nieans the
Assistant Seeretary of Labor for
Employment and Training, the chicf
official of the Employment and Training
Ad lr*xin?s’!m'ivn;

YA ur::v' s a0y person who is
a nember in good st adi ng of the bar of
the highest court of any State,
l’()?&ms‘u . Territery, or Commonwealth
of the United States, or the District of
Columbin, and who is not under any
ocder of any comrt or of the Board of
Immigration Appeals suspendisg,
eajomning. restroioing, disbasring, or
(‘~‘}\{‘"\\i5(3 restricting him or her in the
practice of law.

" x\uurm‘y General” means the chief
official of the U.S. Department of Justice
or the designee of the Attorney General.

Certifying Officer” means a.
Department of Labor official who makes
determinations about whether or not te
grant applications for lubor
certifications:

(1) A regional Certifying Officer
(ivw'ndted by a chlondl Ad'mmstmtor.
Fm'ulovment and T raining .
Admmmtmlmn (RA) makes su(h
determinations in Qr( gional office of the
Department; & o

( } Are nundlﬁC"rhf) ‘ing Officer "+
designated by tH& Administrator mukes
such determinations for the Virgin
Islands; . :
{3} A national Certifying Officer ¢
makes such delerminations in the
natignal office of the USES.

(4) The addresses of the regional
Certifying Officers are se&\!'or!h in
§ 656.60 of this Part,

“Chiel Administrative Law ]udgc
means the chief official of the Office of
Administrative Law Judges of the
Department of Labor.

.

'I .

“Consular Officer” means an official
of the U.S. Department of State who
handles applications for labor
certifications pursuant to this Part.

“Employment” means permanent full-
time work by an employeefor an
employer ether than onesell. For
purposes of this definition an investor is
not an employee.

“Fmployment and Training
Administration {ETA}" means the
agency within the Department of Lubor
{DOL) which includes the United States
!'mplox ment S('r\ ice {USES]).

“Emplover” meuans a person,
association, firm, or a corporation which
currently has a location within the

United Stutes to which U.S. workers

1wy be referred for employment, and
which proposes to employ a full-time
worker at a place within the United
States or the authorized representutive
of such a person, association, firm, or
corporation. For purposes of this
definition an "authorized
representative” means an employee of
the emplover whose position or legal
status authorizes the employee to act for
the employer in labor certification
nmttﬂrq

Final Dete n.mmmm form” means the
firrmy used by the Certifying Officer to
notify employers {and aliens) of labor
certification determinations {and was

“formerly known as the “Determination .

and T'ransmittal form”).
“HHS" means the U.S. Department of
Health and Human Services.
CImmigration and Nituralization.
Service (INS}" means the agency within
the U.S. Department of Justice'which
administers that Department's pn’n_cipul
functions under the Act. :
“Immigration Officer” medns an
official of the Imm:grdtxoh and -
Naturalization Servieé (INS) who
hundles applications for labor ‘
certifications pursuant to this Part
“INS", see Immigration and.’
Naturalization Servxce ! .
“]ob opportunity” means a job T
opening for employment at a place in the -
United Slates to which U S r‘orkers can
be referred.
j\“Labor certification” means the -
cettifigation to the Secretary of State
and to.the Attorney General of the
determination by the Secretary of Labor

o

- pursuant to section 212(a}(14) of the

Immigration and Nationality Act (8

- U.5.C 1182(a){14)): .

(1) That there are notsufficient U.S.
workers who are able! willing, qualified,
and dvailable at the time of an alien’s
applicatian for a visa and d@dmission to’
the United States and at the place where
the alien is to perform the work; and

{2) That the employment of the alien
will not adversely aflect the wages and

;1 A ‘
S . i
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working conditions of similarly
employed U.S. workers.”

“Local Job Service office” and "local
office” mean a full-time office of & State
Job Service agency [also known as a
State employment service), which is
maintained for the purpese of providing
placement and other services of the Job
Service System, iind which serves a
particular geographic area withina .
State. Unless specified otherwise in this
Part. the local office performing the
functions required by this Part shall be
‘the local Job Service office serving the
area where the job opportum!} is
2 loc.xted'

“Notice of Findings"” means a notice s,

which sets for the bases upon which a
Certifying Officer intends todeny a |
labor certification unless the bases are
satisfactorily rebutted. .
"Qccupatign designated for special
handling” means an occupation,
described at § 656.21a, for which DOL
_ has determined that special labor
market tests are appropriale. :
“Physicians {and/or surgeans)” means
persons who apply the art and science

“"of medicine or surgery primarily in
patient care lo the.diagnosis, prevention,
and tréatmen! of hifhan diseases,
disorders of the mind, and pregnancy.

* This definition includes persons
practicing medicine, surgery,
osteopathy, psychiatry, anc
opthamology. The physician or surgeon

may specmlﬂe in treating a specific aren
of the body, or a particular disease. sex.
or age group.

“Professional nurses” means persons
who apply the art and science and
nursing, which reflects comprehension
of principles derived from the physical,

“ biological, and behavioral sciences.

- Professional nursing generally includes
the nmking of-clinical judgements
concerning the observation, care, and
counsel of persons requiring nursing
care: and administering of medicines
and treatments prescribed by the
physician or dentist; the participation in

~actlivities for the promotion of health
and the prevention of illngss in others. A
program of study for professional nurses
.generally includes theory and practice in

" clinical areas such as: obsteltrics,
surgery; pediatrigs, psychiatry, and

" medicine. This definition includes only
those occupations within Occupational
Group No. 075 of the Dictionary of
Occupational Title (4th ed.)

“Regional Administrator, Employment
and Training Administration (RA)"
means the chief official of the

~Employment and Training
Administration (ETA) in a Department
of Labor (DOL) regional office.

“Regional Health Administrator”
means the chief offical of the Public

Health Service Regional Office,
Department of HIS, in each HHS
region, or the Rnglqnul Health
Administrator’s designee. The addresses
of the appropriate Regional Health
Administrators for Schedule'A
employment as'a physician (or surgean)
are listed at § 656.61.7 .
“Schedule A means the list of
occupations sel forth at § 656.10, with
respect to which the Administrator has
determined that there are not sufficient
UnitcBfStates workers who are able,
willifg: qualified and available, and that
the employment of aliens in such
occupations will not adversely affect the
wages and wnrking conditions of United

States workers similarly employed.

“Schedale B means the list of
coccupations set forth in § 636.11, with
respect to which the Administrator has
determined that there are generally
sufficient United States workers who
are able, willing, qualified and
available, and that the employment of
aliens in such occupations will generally
adversely affect the wages and working
conditions of the United States workers
similarly emploved.

“Secretary” means the Secretary of
Labor, the chief official of the U.S.
Department of Labor, or the Secretary's
designes.

“Secretary of Health and Human
Services (H1IS) means the chief official
of the U.S. Department of Health and
Human Services (HHS) or the Searetary
of HES designee.

“Secretary of State” means the chief

~official of the'U.S. Department of State

or the Secretary of State's designee.
“United States,” when used in a
geographic sense, means the fifty States,
the District of Columbia, Puerto Rico,
the U.S. Viigin Islands, and Guam.
“United States Employment Service
(USES]" means the agency of the U.S.
Department of Labor, established under
the Wagner-Peyser Act of 1933 (29
U.S.C. 49 et seq.). which is charged with
administering the national system of
public employment offices (the “Job
Service (JS)”) and with carrying out the
functions of the Secretary under section
212{a)(14) of the Immigration and
Nationality Act (8 U.5.C. 1182(a){14)}). -
“United States worker” means any
worker who, whether U.S. citizen,or
alien. is legally permitted to work
permanently within the United States.

A Y
Subpart F—Addresses
§656.60 Addresses of Department of

Labor regional offices.

Region 1 (Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island, and Vermont): Room 1707, ]. F.

South Carolina, and Tennessed): Room

/
Kennedy Federal Building, Government /
Center, Boston, MA 02203.

Region Il {New York, New Jersey, and
Puerto Rico): Room 3713, 1515 /
Broadway, New York, NY 10036, '

Region Il (Delaware, Maryland,
Pennsylvania, Virginia, West Vlrgmiu
and the District of Columbia): P. O Box
8796, Philadelphia, PA 18101 (353
Market Street. Do not use street uddress
for mailing purposes.) /

Region IV (Alabama, Florida, Georgia,
I\enlud«) Mississippi, North Carolina,

405, 1371 Peachtree Street NE/. Atldnm.
GA 30309. .

Region V {lllinois, Indiana, Michigan,
Minnesota, Ohio, and Wisconsin): 230 S.
Dearborn Street, Chicago, 1L 60604. -

Region VI (Arkansas, Louisiana, New
Mexico. Oklahoma, and Texas): Room
317. 555 Griffin Square Building, Griffin -
and-Young Streets, Daltas, TX 75202.

" Region VI {lowa, Kansas, Missouri,

‘and Nebraska): Room 1000; Federal

Building, 911 Walnut Street, Kansas
City, MO 64106.

Region VIII (Colorado, Montana,
North Dakota, South Dakota, Utah, and
Wyoming}): 1961 Stout Street, Denver,
CO 80202.

Region IX {Arizopa, California, Guam,
Hawatil, and Nevada): Box 36084,
Federal Olfice Building, 450 Golden ~
Gate Avenue, San Francisco, CA 84102,

Region X (Alaska, Idaho, Oregon, and
Washington): Room 1145 Federal Office
Building, 909 Firs! Avenue, Seatlle, WA
098174,

Virgin Islands—First National City

Bank Building. Veterans Drive, St.
Thomas, V.1. 00801,

§656.61 Addresses of Regional Health
Administrators, Public Health Service
Regional Offices, of HHS.

For the purposes of § 656.22(c)(2) the

"addresses of the appropriate Regional

Health Administrators for each State are
as follows:

Region I (Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island, and Vermont): Regional Health
Administrator, Department of HHS, |. F.
Kennedy Federal Building, Government
Center, Boston, MA 02203,

Region IT (New York. New Jersey, Puerto
Rico, and the U.S. Virgin Islands): Regional
Health Administrator, Department of HHS, 26 °
Federal Plaza, New York, NY 10007, -

Region HI (Delaware, the District of ¢
Columbia, M: wyland, Pennsylvania, Virglnia,
and West ergxmd) Regional Health , _
Administrator, Depanmem ofHHS P.0."Box
13718, {3535 Market Street, Do no'use street
address for mailing purposes.), Philadelphia, *
PA 19101,

Region IV {Alabama, Florida, Gporgm.

Kentucky, Missisgippi, North Carolifia, South
Carolina, and Tennessee}: Regiona) Healgh

#
)
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Admintstrator. Department of HIIS, 101 -
Murietta Tower, Atlanta, GA 30323,

Region V {{llinois, Ingiana, Michigan,
Minnesoty, Ohio, and Wisconsin): Regional
Health Administrator. Department of HHS,
300 South Wacker Drive, Chicago. 11 60606,

Region VI [Arkansas, Louisiana, New
Mexico, Ollinhoma, and Texas): Regional
Health Administrator. Department of HEHS,
1200 AMain Tower Building, Dallas, TX 75202

Region VI (lowa. Kansas, Missouri, and
Nebraska) Regional Health Administrator,
Department of HUS, Federal Office Building.
601 Fast 12th Street, Kansas City. MO 84106

Region Vi (Coloradeo, Meontana, North
Dakota, South Daketa, Utah, and Wyoming):
Regional Health Administrator, Department

"ol HHS, Federal Office Building, 1961 Stout
Street, Denver, CO 80284,

Region IX {Arizona. California, Guam,
Hawaii, and Nevada) Regional Health
Administrator, Depattment of HHS, Federal
Office Boildicg 50 United Notions Plaza Sun
Francisco, CA 84102

Region X {Alaska, Idiho, Oregon, und
Washington) Regional Health Administrator,
Department of HES, Arcade Plaza Building
1421 Seeond Avenue, Seattle, WA 03101

§ 656461 . Locations of Immigration and
Naturalization Service Offices.

For the purposes of §§636.21a0h) and
656.22, the locations of INS offices in the
United States are listed at 8 CFR 1004

Signed at Washinaeton, D.CL ths 1640 din
of December 1unn.

Ray Marshall,

Secretary of Labvr
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