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BEFORE: THE SECRETARY OF LABOR

ORDER

The G ant Oficer requested the Secretary to "assert
jurisdiction" to review the Admnistrative Law Judge's (ALJ)
order directing the Gant Oficer to conmply with a request for
production of docunents served by the Conplainant in this case
arising under the Job Training Partnership Act (JTPA), 29 U.s.cC.
1501-1781 (1988), and sinultaneously filed "exceptions" to that
or der. The Gant Oficer had withheld certain portions of the
docunents requested by Conplainant relying on the deliberative
process privilege, but the ALJ denied the Gant Oficer's claim
"in toto." ALJ Oder Ganting Conplainant% Mtion to Conpel
Di scovery (ALJ Order), My 19, 1994, slip op. at 1.

Not hing in JTPA, its inplenmenting regulations governing
conpl aints, investigations and hearings, 29 CF. R Part 636

(1993), or the Rules of Practice and Procedure for Admnistrative
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Hearings before the O fice of Administrative Law Judges, 29
C.F.R Part 18, provides for the filing of exceptions to, or
review by the Secretary of, interlocutory orders by ALJ's such as
the discovery order at issue heSee 20 CF.R § 636,10(d).
Section 166 of JTPA provides that any recipient of financial
assi stance upon whom a corrective action or sanction has been
i mposed, as was the case here, may request a hearing before an
adm ni strative |aw judge whose decision constitutes final action
by the Secretary unless a party dissatisfied with the decision
has filed exceptions to it within 20 days of its receipt. 29
U.s.c. § 1576. It is clear that the ALJ "decision" subject to
review by the Secretary is the decision whether the sanction or
corrective action ordered by the Gant Oficer was proper. See
29 C.F.R §§ 636.8-10. An order conpelling conpliance with a
di scovery request is interlocutory and such orders generally are
not revi ewabl e before issuance of a decision by the ALJ on the

Gant Oficer's final determnation. Cf., Marchese v. City of

Easton, Case No. 92-WPC-00005, Sec'y. Order Mar. 10, 1994, slip
op. at 3-4 and cases discussed therein; Fower v. Seay Trucking,
Case No. 92-STA-40, Sec'y. Order Cct. 13, 1993, slip op. at 2-3;
see also Boushton v. Cotter Corp., 10 F. 3d 746, 748 (10th Gr.

1993) ("District court orders for the production of documents
during the course of litigation are not 'final orders' subject to
i mredi ate appellate review")

The Grant Officer urges ne to accept jurisdiction because

it Wll be too late to request review of [the aLg's Order] once
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the docunents are disclosed." Gant Oficer's Exceptions at 1.

But as the court explained in Boushton v. Cotter Corp., where

def endants advanced essentially the sanme argunent |,

10 F.

[tlhe practical consequences of the district court's

deci si on ... can be effectively reviewed on direct appeal
followng a Ludgnent on the nerits. If this court
determnes that privileged documents were wongly turned
over to the plaintiffs and were used to the detrinment of
defendants at trial, we can reverse any adverse judgnment and
require a new trial, forblddln? any use of the inproperly
di scl osed docunents. Plaintiffs would also be forbidden to
offer at trial any docunents, w tnesses, or other evidence
obt ai ned asa consequence of their access to the privileged
docunent s.

3d at 749.

Accordingly, the Gant Oficer's request for assertion of

jurisdiction of the ALJ Order is DEN ED

SO ORDERED

oo

Secretary of Labor

Washi ngton, D-C
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