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DATE: January 30, 1995
CASE NCS.: 90-JTP- 29

91-JTP-11

92-JTP- 34
IN THE MATTER OF
COW SSI ONER, EMPLOYMENT SECURI TY
OF THE STATE OF WASHI NGTON,

COVPLAI NANT,
V.

uU.s DEPARTMENT OF LABCR,
RESPONDENT.

Appear ances:

El i zabeth Erwi n, Esg.
For the Conpl ai nant

Gary Bernstecker, Esg.
For the Respondent

BEFORE: THEODOR P. VON BRAND
Adm ni strative Law Judge

DECI SI ON_ AND ORDER

PRELI M NARY STATEMENT

These cases brought under the Joint Partnership Training Act
(JTPA%, 29 U.S.C. § 1501 et seq. are proceedings
brought by the U S. Departnment of Labor (DOL) to collect in excess
of $2,600,000.00 fromthe State of Washington for allegedly
m sappropriated funds. Specifically, this dispute involves
expenditures by the State's Enpl oyment Security Departnment of 8
percent set aside funds under Section 123 of the Act for job
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training and enploynment prograns for program years 1984-1989.

The Grant Officer's final determinations of June 13, 1990,
Novenber 21, 1990, and July 22, 1990, respectively disallowed
expendi tures of $517,127.00, $1,449,345.00, and $690,828.00. The
State of Washington filed tinely appeals from these disallowances.

The disallowed funds in question were spent for enploynent
generating activities (EGY) or econonic devel opnent. Respondent
the U S. Departnment of Labor (DOL) urges the disallowances shoul d
be uphel d since the State failed to denonstrate that the funds in
question were expended on direct services to JTPA enrolled
participants such as education, training, or related services, as
required by Section 123 of the Act.
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The primary issue presented by this case is one of first
i npression, nanely, whether Section 123 in the relevant period
permtted expenditure of 8 percent funds on enployment generating
activity and economic devel opment or whether such expenditures
shoul d have been confined to paynents for services specifically
directed to enrolled participants under the Act.

In the event that there is an adverse decision on this issue,
the State urges on the basis of estoppel and related theories that
_recoupnent of these expenditures should be waived or that
at mninmnumthat the State should be permitted to offset these
expenditures with stand in costs in the form of matching funds
which it has contributed. In addition, the State further contends
that in any event this proceeding should be dism ssed because DOL
denied it due process in the audit resolution process.

Fi ndi ngs of Fact

The State Audits and the Related Final Deterninations by the
Gant Oficers in Issue Here

Case No. 90-JTP-29

1. The State auditor in June of 1989 conpleted a single audit
of Federal funds expended by the State of Washington (DOL Exhi bit
1 at 43 et seq.). In that audit the State auditor
questioned the expenditure of JTPA 8 percent funds in the Program
Year 1988 (July 1, 1987-June 30, 1988) in the amount of
$517,127.00. The auditor's findings in that respect involved eight
contracts awarded by the State Board of Educati on. He questioned
those expenditures on the ground that the contracts resulted in
expendi ture of JTPA funds
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where benefits to targeted individuals were difficult if not
i npossi ble to docunent. (Id. at 60-62).

2. On June 13, 1990 the Gant O ficer disallowed the
$517,127.00 previously questioned by the State auditor, finding
i nsufficient docunentation that the contracts provided benefits to
participants in accordance with the requirements of Section 123
(Id. at 9, 13). The State of Washington appealed the G ant

Oficer's Final Determnation on July 2, 1990 (ld. at 4).
This matter was then docketed as Case No 90-JTP-29.

Case No. 91-JTP-11

3. In April 1988, the Washington State auditor issued an
audit of the State Conmi ssion for Vocational Education for the
period July 1, 1984 through June 30, 1986. (DOL Exhibit 2 at 187-
188 et seq.). He questioned the expenditures of
$761,262.00 of Section 123 funds relating to 12 contracts |et by
the Conmission for Vocational Education on the ground that benefits
to targeted individuals were difficult, if not inmpossible, to
docunent in the case of such expenditures. (ld. at 198-199).

In June of 1988 the State auditor issued his single audit of the
State of Washington for Fiscal Year July 1, 1986 through June 30,
1987. (l1d. at 40). In the case of that audit he questioned

the expenditure of $686,882.00 of Section 123 JTPA funds for the
sane reasons. (ld. at 57-59).

4. The Grant O ficer on Novenmber 21, 1990 issued a Final
Determ nation covering both of the State audits and disallowed a
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total of $1,448.444.00 expended under 20 contracts awarded by the
Washi ngton State Comm ssion for Vocational Education on the ground
that such expenditures were not sufficiently docunented to show the
contracts provided benefits to JTPA participants as required by
Section 123. The State appealed on Decenber 7, 1990 and the case
was docketed as 91-JTP-11. (1d. at 4, 10, 14-15).

Case No. 92-JTP-34

5.  The Washington State auditor subsequently questioned the
expendi ture of $676,657.00 of Section 123 funds. This State audit
was received by the Enploynent Training Administration of DOL in
January of 1992. The audit covered the period July 1, 1988 to June
30, 1990 and involved six contracts awarded by the State Board of
Vocational Education. The auditor questioned these expenditures as
not directly benefitting JTPA participants. (DOL Exhibit 3 pp. 92-
94). The Gant Oficer's Final Determnation, dated July 22, 1992

[ PAGE 4]

covering that audit, disallowed $676,657.00 on the ground that
funds expended under Section 123 nay only be used on or behal f of
JTPA eligible participants and that the contracts in question did
not nmeet this requirement. (DOL Exhibit 3 at 32-33). On August 13,
1992, the State appealed this Final Deternination and the case was
docketed as Case No. 92-JTP-34. (DOL Exhibit 3 pp. 6-8).

The Job Training Partnership Act

Statutory Purpose

6. The Job Training Partnership Act (JTPA), 29 U S.C. §
1501 et seq., was enacted on Cctober 13, 1982.
(Stipulated).

7. The purpose of the Job Training Partnership Act is to
provide training to groups specifically targeted as having a need
for assistance in the labor market to facilitate their overcom ng
barriers to enploynent. (Battle Dep. Exhibit 94 p. 13; Long Tr.
175).

8. JTPA clients typically were economncally disadvantaged
i ndividuals lacking significant skills. The goal of the State was
to get such individuals into entry level jobs for which they
already had the requisite skills or in the interimto provide
training to qualify such individuals for entry level enploynent.
(Dunn 251-252).

9. JTPA differs from the Conprehensive Enploynment and
Training Act (CETA) in that in the forner the state is essentially
t he manager of the program The intent was to decentralize
prograns as a general rule. (Battle Dep. Exhibit 94 p. 13).

Specific Statutory Provisions

10. JTPA Title Il provides for allocation of funds to the
states as foll ows: 78 percent of the total is to be distributed by
formula to service delivery areas in the state (SDAs). The bal ance

of 22 percent is referred to as set aside nonies. One of the set
asides are the 8 percent funds provided for by Section 123 of the
Act to be used for education, coordination of grants, and to
provi de services to JTPA participants under the program (Donahue
31). This set aside is 8 percent of the total Title II
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allocation. [1] Not nore than 20 percent of the 8 percent funds
may be spent "to facilitate coordination of education and training
services for eligible participants through such cooperative

[ PAGE 5]
agreenments."  Section 123(a) (2).

11. At least 80 percent of the 8 percent funds shall be used

(1) to provide services for eligible participants
t hrough cooperative agreenments between such State
education agency or agencies, admnistrative entities in
service delivery areas in the State, and (where
appropriate) local educational agencies;

12. Section 123 further provides that not |less than 75
percent (i.e. 75% of the 80% of the funds available for activities
under Section 123(a)(l) shall be extended for activities for
economi cal | y di sadvantaged i ndi vidual s.

13. DOL construes the statute as providing services and
training for participants with 80 percent of the 8 percent funds
and providing for coordination, training and services for
participants with the remaining 20 percent. (Donahue 96).

14.  Section 123(c)(l) provides as foll ows:

(c)(l) Funds available under this section may be
used to provide education and training, including
vocational education services, and related services to
participants under title I1I. Such services may
include services for offenders and other individuals whom
the Governor determines require special assistance.

e ( Enphasi s
supplied).

15.  Section 204 of the Act provides in pertinent part:

Services which nay be made available to youth and
adults with funds provided under this title may include,
but need not be linmted to--

* K Kk

(19) enploynent generating activities to increase
job opportunities for eligible individuals in the area,

* ok ok

(26) coordinated prograns with other Federal
enpl oyment-related activities,

16. According to the State Administrator, the 8 percent

[ PAGE 6]
spendi ng was authorized under Title | even though it used Title 11
program activities as allowable. (Wggins 329).

17. Section 141 of the Act prohibits using JTPA funds for
rel ocation of businesses unless the Secretary determ nes that such
relocation will not result in an increase in unenploynent in the
area of original location or in any other area. In the view of the
Adm nistrator of the Ofice of Job Training Programs Section 143
al so prohibits expenditure of 8% funds for econom c devel opnent.
(Battle Dep. 94 p. 25).
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18. The set aside funds such as the 8% were attractive to the
State because they were not tied to federally designated
performance standards as were 18% of JTPA funds and thus were nore
flexible in terns of the uses to which they could be put. (Wggins
291-292; Maul 1 653).

19. In 1992, JTPA was anended to prohibit econonmic generating
activities and econom c devel opnent. (Donahue 79).

Rel evant Definitions

20. The Regulations define a "participant" as follows:

Partici pant nmeans any individual who has (a)

been determined eligible for participation upon intake;

and (b) started receiving enploynent, training, or

services (except post-termination services) funded under

the Act follow ng intake. I ndi vi dual s who receive only

outreach and/or intake and initial assessment services or

post - program followup are excluded from this definition.
(20 C.F.R § 626.4 (1992))

A participant is soneone formally enrolled in the program
Soneone who is eligible to be served but not served was considered
to be JTPA eligible by the State. (Wggins 446).

2. An eligible individual is a person who would be
potentially involved in JTPA programs but is not necessarily
enrolled or involved in the program It is DOL's position that "an
eligible participant” is an individual enrolled in a JTPA program
(Battle Exhibit 94 p. 16-17).

22. Enpl oynent generating activity may be training related to
an enployer's activity in an area or enployer assistance in
devel oping jobs. (Battle Dep. Exhibit 94 p. 16).

Page 5 of 39
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23.  Economi ¢ devel opment, a broader concept, is assistance to
enpl oyers to generate jobs. (Battle Dep. Exhibit 94 p. 22). [t may
relate to state or locality conpetition for plant |ocations.

However, JTPA funds are not to be used for conpetition between
localities or states for plant locations. (Battle Dep. 94 p. 23).

24. The terns "econom c devel opnent and enpl oynent generating
activity" have been used interchangeably. (Wggins 332).

25. "lIncubator" is a term describing the process of bringing
startup businesses to a location where they can share various
support services such as secretarial facilities, etc. (Donahue 101,
Conant 139).

26. In a First Source Hiring Agreement, an enployer agrees to
hire at least a certain percentage of enployees for the jobs
created utilizing the JTPA system to recruit those enployees.
(CGowdey 609).

27. A first source hiring agreement was signed by business
beneficiaries of the JTPA contracts or funds as, for exanple, a
busi ness benefitting froman incubator agreeing that they would
consider job referrals from the private industry councils before
they hired anyone else in filling any jobs created through a
busi ness incubator. (Ccnant 139).

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm
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State Agencies and Other Entities lnvolved in JTPA
Admi ni stration

28. Under JTPA the State did not run programs directly. Thi s
was delegated to local units of governnent, i.e., the counties.
(Wggins 265).

Enpl oynment Security Departnent

29. The Enploynent Security Department of the State of
Washi ngton (EMS) is the recipient of the Federal JTPA funds
provi ded through the U S. Department of Labor. The Enpl oynent
Security Departnent was the designated administrative entity of the
Governor; it transmitted the Governor's plan to the U S. Departnent
of Labor. (Wggins 309).

State Board of Vocational Education

[ PAGE 8]
30, The State Board of Vocational Education (SBVE) is a
subreci pient for Section 123 funds pursuant to the Governor's

executive order. SBVE was nonitored by the Enployment Security
Departnent. (Long 183). It was established as the agency to
adm ni ster the 8% grant. SBVE contracted with the service

provi ders pursuant to their approved bid proposals. (Otiz 455-456,
458).

31. The SBVE also nonitored the service providers' contracts
for conpliance with the Act and regulations. (Long 182-183; Otiz
460) . The standards for review of SBVE by the Enployment Security
Departnment are set forth in SBVE's Monitoring Review Guide. (EX
105). Such reviews are conducted in detail. (EX 107-112). The
performance reports pertaining to the JTPA contracts in the record
al so served a nonitoring function. (E g. EX 235).

State Job Training Coordinating Council

32. The State Job Training Coordinating Council plays a role
in inplementing the coordination function under the Act. (Gallwas
531). It's function was to set policy on administration of the
JTPA. (Long 182). As the deliberative body, the State Coordinating
Council was also to develop performance standards with respect to
JTPA expenditures. (Wggins 290).

33. The State Job Training Coordinating Council in addition
had sonme startup responsibilities for JTPA It had to review all
job training plans, and recomrend to the Governor a Coordination
and Special Services Plan which outlined how the state wi de nopney
woul d be allocated and spent for a two-year period. (Wggins 306-
307). A draft of the plan was forwarded to the Commissioner of
Enpl oynent Security, who in turn sent it to the Governor. The
latter then forwarded the plan to the U 'S. Department of Labor.
(Wggins 307). The State Job Training Coordinating Council was the
forum for public discussion of JTPA issues. (Wggins 307).

34. State officials felt they had nore latitude in allocating

8 percent funds than in the case of the general funds under JTPA,
so the money could be used for projects not necessarily directly
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tied to training or placenment. (Wggins 300).

Private |ndustry Councils

35. A Private Industry Council (PIC) is a group of decision
maki ng officials at the local level, e.g., city or county. The

[ PACGE 9]

menbership is to be 51 percent business and it is to be chaired by
a busi ness nenber. It is supposed to be generally representative
of the business comunity in the particular area. (Wggins 275).
The PICs deci ded which contracts were to be awarded and which
groups would get enphasis in distribution of services, e.g.,

m grant workers. PICs al so gave oversight to the performance of
the contracts. (Wggins 272). PICs nay also procure training for
workers, for exanmple, through the comunity college system
(Gallwas 553).

36. The Tacoma-Pierce County Enployment and Training
Consortium s contract with the SBVE is illustrative of the PIC
contracts involving 8% funds under consideration here. This PIC
contracted with the SBVE to provide services such as incubators to
smal | busi nesses, specialized surveys of a county's econony to
assi st businesses in planning and a business and industry training
program with a community coll ege. Smal | businesses taking
advant age of the incubator projects were required to sign first
source agreenents whereby they agreed to advertise and consider
referrals from the PIC before hiring anyone else in filling jobs
created through the business incubators. (Conant 129, 138-139; EX
305) .[2]

37. The intent of the contract was to create jobs to which
the PIC would refer JTPA participants. (Conant 142).

38. A Service Delivery Area (SDA) is an area. A Private
Industry Council is the board that directs the program within the
ar ea. The terns are sonetines used interchangeably. (Wggins 315).
There are 12 SDAs in the state.

Job Service Centers

39. A Job Service Center is a place where people go ook for
jobs, sign up for unenploynent insurance, |ook for jobs and get
referral to training in the State. The Job Service Centers are
operated by the State's Enploynent Security Departnent. (Gallwas
572-573). Most of the JTPA contracting is for Job Service Centers.
PICs would contract their training dollars to the |ocal |abor
exchange or Job Service Center. (Gallwas 539). JTPA eligible
individuals were the first referrals by Job Service Centers and
were al nost exclusively the referrals for entry |level jobs.
(Gallwas 575).

The Training Network and the Business

Page 7 of 39
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Resource Network

40. Gary Gallwas, enployed by the Enploynment Security
Departnment in the period 1984 to 1986, planned and started the
Washi ngton Training Network; this was an experinent to tie together
the State agencies involved in econonmc developnent in the State
with the JTPA program and all other education and training services

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm
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provided by the State of Washi ngton. (Gallwas 523-524). Mich of
the enphasis was on econonic devel opment. The object was to place
those needing jobs in positions created by econom ¢ devel opnent.
(Gallwas 533).

41. The focus of the Training Network was to link job
creation, job referral and training referral. (Gallwas 544). The
nunber one goal was to get JTPA eligible participants into jobs.
(Gallwas 544).[3]

42.  One of the objectives under JTPA is to coordinate or
bring together other federal prograns such as econonic devel opnent
rehabilitative services and |abor exchange services. In short,
coordi nation was to be achieved between JTPA and related services.
(Gallwas 531-532). A priority for the State was to set up a
nmechani sm for referring JTPA participants or eligible individuals
to jobs created by econonic devel opnent. The Training Network was
also to facilitate this process by providing necessary training.
(Gallwas 532-535).

43. Late in 1986 and beginning 1987 the Training Network was
conbined with a new operation, the Business Resource Network (BRN).
(Gallwas 524). It was staffed by EMS enpl oyees. (Donahue 40). The
obj ective was again to tie together econom c devel opnent and job
creation with local JTPA prograns. This also involved getting job
orders from enpl oyers to place the unenpl oyed. (Gallwas 525).

44,  The BRN grew out of the Training Network; it provided a
single stop service for enployers who were interested in hiring
JTPA participants; it tied together the State econonic devel opnent
efforts with all of the publicly funded enploynment and training
prograns in the State of Washington. It is an activity housed in
the State's Enploynent Security Departnment. (Gallwas 571). The BRN
as opposed to the Training Network made an effort to narket its
services to enployers-as distinguished from waiting for referrals.
(Gallwas 546, 554).

45. As a result of the Business Resource Network, training
was provided to JTPA eligible individuals. (Gallwas 568). The
intent of such contracts for the Training Network was to benefit

[PAGE 11]
JTPA eligible and JTPA participant find training. (Gallwas 586).

46. The Training Network was totally funded out of 8 percent
funds. (Gallwas 581). The Business Resource Network was not
totally funded out of 8 percent funds; the 8 percent contribution
to its total budget was approximately 20 percent. (Gallwas 583).

47. Busi ness Resource Network and Training Network contracts
for 8 percent grants were disallowed. (Gallwas 566, 569-570).

Conmruni ty Devel opnent Finance Unit

48. The goal of the Comunity Devel opnment Finance Unit (CDF)
was to assist small businesses in getting financing, from sources
such as the Small Business Administration. (Dunn 236, Cowdey 595-
596, 600). The Community Devel opment Finance Unit was financed by
a conbination of JTPA 8 percent funds and other funds provided by
the Department of Community Devel opnment. (Gowdey 597-598). Smal |
busi nesses were targeted because they were considered to be the
type of business that created jobs. (Gowdey 598). No JTPA funds
went to the businesses which were starting up but they were
encouraged to use JTPA participants and programs as a cost saving
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nmeasure. (Thonpson 70, Gowdey 601). The Conmunity Devel opnent
Finance Unit would steer businesses to the Training Network once
they were in a position to hire. (Gowdey 606, see

al so Dunn 237). In sone cases, the CDF required first

source hiring agreenents. (CGowdey 606, 608). To the extent that
JTPA funds were involved the objective was to create jobs for JTPA
participants with a career ladder. (Dunn 235-236). The intended
beneficiaries of such job creation efforts were JTPA clients. (Dunn
238).

49. The Training Network was to work closely with the JTPA
training community in the interim period fromthe tine when |oans
were packaged and approved to the time positions becane avail able
in order to keep track of businesses benefitting from the |oan
program Subsequently, the Business Resource Network perforned
this function. (Dunn 238-239, 246).

50. When CDF had a successful |oan packaging effort, it would
call the BRN which would be the first entity to sit down with the
busi ness to see what jobs were being created and what the
requirenents of the job were. BRN woul d then function as |iaison
with the PICs and the job service centers to get JTPA eligible
i ndividuals or participants into a job. (Dunn 249-250, 252).

51. The Business Resource Network would work with the Job
Service Centers and the PICs as the referral entities to get the

[ PAGE 12]
workers that businesses need for the new jobs created. (Dunn 249).

52. The contracts between the CDF and the SBVE contained a

subcontract with the National Devel opnent Council. Thi s
subcontract was in the anount of $80,000. (Dunn 240-241). The

Nati onal Devel opnent Council is a non-profit organization formed to
assist local and state agencies in securing |oan assistance for
busi nesses. It provided training for the CDF program staff and
assisted in putting nore conplex |oan packages together. (Dunn 240,
253) . This arrangenment was kept in effect on a yearly basis. (Dunn
242) .

53. CDF also worked with Econonmic Devel opment Councils, which
are local private non-profit econom c devel opment organizations
with the objective of job creation. (Lotto 201). In the case of
the Thurston County Econom ¢ Devel opment Council it was engaged in
smal | business startups, business expansions, job retention and
recruiting firms outside the County. (Lotto 201-202). The Econonic
Devel opnent Councils worked with the Community Devel opnent Finance
Unit in securing financing for small busi nesses. (Lotto 206-207).

54, The JTPA process hel ped small businesses both on the
training side by paying part of the training cost when an enpl oyee
conmes on board and in the recruitnent process. (Lotto 214).

55. Once a loan was made or approved, the Conmmunity
Devel opnent Finance Unit estimated the number of jobs that would be
created or retained. (Gowdey 612-613). The CDF could not guarantee
that the end product of its financing activities would result in
j obs. The objective however was to create or retain jobs and to
work with enployers once financing had been approved to funnel JTPA
or Block Grant eligible individuals to those jobs. (CGowdey 618).

56. The Community Devel opment Finance Unit was in part funded
by 8 percent JTPA funds. The bal ance of the funds cane out of the
State's Departnent of Comunity Devel oprent. (Dunn 239; Gowdey
627).
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57. Communi ty
under the 8 percent

Devel opnent Finance Unit contracts awarded
grants have been disallowed by the Departnent

of Labor. (Cowdey 611).

58. The Departnent of Labor was aware that the 8% contracts
i nvol ving CDF were being used as described above for econonic
devel opnent or job creation. (Dunn 246-247). As noted by the first
adm nistrator of the Comunity Devel opnent Finance Program Susan

Dunn:

[ PAGE 13]

Q How did they know that:

A Everything from visits with our [DCOL] field
representative -- | nean, he came down on a
regular basis to visit with us. And we were
extrenely proud of the Conmmunity Devel opnent
Fi nance Program and the Business Resource

Net wor k.

| nean, we told everyone about

this because we though we were really

doing sonmething in the spirit of the law, we

t hought we were doing sonething that was
really making a difference. | nean, we had
newsl etters, we had brochures, we even

tal ked about it at national neetings where the

Depart nent

of Labor was there. .Not only

that, but
| ooked at

in their conpliance reviews, they

the contracts that the Conm ssion

for Vocational Education had with the

Depart nent

of Community Devel opnment and the

Nat i onal

Devel opnment Council piece. That

was all evident. Contrary to trying to keep
this a secret or under waps, we were out
marketing this thing, you know, right and

|eft, at

council nmeetings where they came and

listened to the debate about what would happen
with the 8 percent funds. And | can renenber
standing up, explaining probably nore than one
year to council nenbers exactly what the
Community Devel opnent Finance Program did and
why the Governor was so supportive of it, and
the Training Network. There was no way

they couldn't have known about it and the

specifics of it.

suppl i ed)

(Dunn 246-247) (Emphasis

Job Placenent or Retention as a Result of the

Di sputed Contracts

59. The parties agreed with respect to 33 of the 39
di sal l owed contracts as to the results achieved in terns of JTP
participant placenent, JTPA eligible individual placenent or jobs
retai ned. (See Appendix A incorporated in this finding by

reference.)

60. The placenent results are disputed in the case of the

follow ng contracts:

85- 8- 40- 405

Page 10 of 39
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89- 8- 77- 503
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89-a-77-501
89-a-77-408
86-a-55-508
85-a-40-410

Contract No. 85-B-40-405

61. The record shows through the testinmony of Vincent Otiz
that the 24 individuals noted as placed were JTP participants. (Tr.
479) . [4]

Contract No. 89-B-77-503

62. It is undisputed that 39 JTPA participants were hired as
a result of this contract.[5] The Bl egen testinony shows that the
30 individuals recorded as placed on EX 123 were participants.
(Blegen 729). Accordingly, a total of 69 participants were placed
as a result of this contract.

Contract No. 89-8-77-501

63. The Grant Officer's objection is correct, but 6
participants, according to the relevant records, were hired
subsequent to the grant.[6] (EX 202 p. 1). There is no dispute
regarding the additional 44 participants recorded as hired and this
is supported by the transcript and exhibits. (Blegen 743).

Contract No. 89-B-77-408

64. The record does not permit a finding that the 19
chal l enged individuals were in fact JTPA participants. (See
EX 196, 193([7] p. 22; Otiz 510-511). The funding for the
remaining 33 clained participants is not in issue in this
pr oceedi ng. The Grant O ficer does not dispute that 71 JTPA
el igible individuals were placed. [8]

Contract No. 86-8-55-508

65. The record shows that the 17 individuals placed were
unenpl oyed and probably eligible.[9] (EX 300 p. 17).

Contract No. 85-8-40-410

[ PAGE 15]

66. The State clains that 122 participants were placed as a
result of this contract. (EX 267, Otiz 494). The Gant Oficer's
objection that the nunber is inflated because of double
counting[10] is rejected. A check of the relevant Social Security
nunbers and nanmes refutes that contention. (EX 267 pp. 60-61). 122
participants were placed as a result of this contract.

Contracts Resulting in Participant Placenent

67.

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm 1/11/99
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$60,000.00

$58,198.33

$59,989.99

$54,802.00

$48,049.00

$27,467.00

$30,633.00

$14,233.00

$19,917.00

$54,457.00

$43,642.00

$57,372.00

Anpunt

Contract No.

Participants Placed
of JTPA Funds

in Dispute

85-8-40-403
8

85-8-50-405
24[11]

85-8-40-406
57[12]

85- 8-40-410
122

85-8-50-404
6

87-8-00-406
28[13]

87-8-00-410
10

88-8-44-405
6[14]

88-8-44-003
22

88-8-44-006
20

88- 8- 44- 007
19[15]

88-8-44-068
20

hitp://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm
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88-8-44-011
14([16]
$56,047.00
89-8-77-406
b
$54,128.61
89-8-77-501
56
$187,656.44
89-8-77-503
69
$88,757.18
90-8-88-503
33[17]
$107,593.03
TOTAL
520[18]

$1,022,943.58

Contracts Resulting in Disadvantaged JTPA

Eligible Individuals Being Placed

68.

Contract No.
Eligible Individuals
Pl aced
Amount of JTPA Funds
in Dispute

85-8-40-408
49([19]
$57,719.34

85-8-40-411
10[20]
$51,728.41

86- 8- 55-508
17
$28,253.00

87-8-00-407
1[21]

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm
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$26,466.00
87-8-00-408
38
$44,968.00
88- 8- 55- 001
383
5168,511.00
[ PAGE 16]
88- 8- 55- 004
278
$100,948.00
90-8-88-501
147{22]
$199,628.90
TOTAL
$678,222.65
Contracts \Were Evidence Does not
Determ nation that Participants or
Eligible Individuals were Placed
69.
Contract No.
Jobs Devel oped
Amount of JTPA" Funds
in Dispute
85- 8- 40-401
450
$56,303.73
85- 8- 40- 407
33
$60,000.00
86- B- 55- 501
48
$27,700.00
86- 8- 44- 407
19
http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm 1/11/99
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$40,046.00
86- 8- 55- 504
49
$81,809.00
87- 8- 00- 500
3
$160,000.00
86- 8- 22- 200
48
$31,787.00
89-8-77-408
123(23]
$38,892.81
TOTAL

$496,538.54

Contracts Resulting in No Placenents

70.

Contract No.
Amount of JTPA Funds in Dispute

85- 8- 40- 412

$60,000.00
86- 8- 55- 500

$156,923.56
86- 21- 5- 551

$57,895.45
86- 8- 44- 406

$40,336.00

87-TRN (033) -NZ

$88,350.00
87- 8- 00- 501

$38,718.00

TOTAL

$442,223.01

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm I/l 1/99
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Submittal and Approval of the State's
Governor's Coordination and Special Services Plans

71. Section 121 of the Act requires a State seeking financial
assi stance under the Act to subnit a Governor's Coordination and
Special Services Plan (GCSSP) for two program years to the
Secretary of Labor. Such plans according to the statute are to be
approved by the Secretary unless the Secretary determines that it
does not conply with specific provisions of the Act.

Page 16 of 39

[PAGE 17]

The GCSSP for Program Years 1984-1985

72.  Washington's GCSSP subnmitted in My 1984 for program
years 1984 and 1985 stated in pertinent part as follows:

The Covernor has identified four statew de needs which
are to be addressed by 8% program funds, 80 percent of
the allocation, at the ratio prescribed:

O fenders, with enphasis on adult offenders 35%
Limted English speaking individuals 10%
Economi c devel opnent 25%

Special projects, wth enphasis on neeting 30%
the needs of wonmen, youth, and mnorities
(EX 5 p. 9)

73. The Departnent of Labor failed to raise any objections to
the plan. Accordingly, it must be deenmed as approved. (See
EX 5 p. 1).

74. The GCSSP for program years 1984 and 1985 with
nodi fications states for 1985 in pertinent part as foll ows:

The Covernor has identified four statew de needs which
are to be addressed by 8% program funds.

* ok %

4. 24 percent of the funds to address locally
significant barriers to devel opnent of job opportunities,
i.e., the need for linkages with econonic devel opnent
agencies, absence of training opportunities in a
specific demand occupation, or expansion of education
opportunities in a rural areas. [sic] Private industry
councils (PICs) should designate such barriers, or

conbi nations of barriers, that present a particular
problem in their area. Probl ems may al so include, based
on analysis on services to date, that a significant
target population, with nmultiple barriers to enploynent
is not being adequately served.

(EX 6 p. 9)

75.  On July 1, 1985, the State subnitted to the Departnent of

[ PAGE 18]
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Labor certain nodifications for program years 1984 and 1985

including the follow ng:

Modi fication No. 3 - Page 8 - New Section

The specific activities of the SDAs have been descri bed
in the Annual Report to the Governor on Enploynment and

Trai ning in Washington. However, it is possible to

characterize the effort of Wshington's SDAs generally.
Both at the state and the SDA level, there is a strong

enphasis on econoni ¢ devel opnent. I[n] keeping with

this

emphasis, the Governor has designated this area as one of

this year's target areas for 8% Education Coordination

and Grants funds. Further, in keeping wth this

emphasis, the state has ruled that enploynment generating

activities may be charged to support services.

e (EX 7) (Enphasis
suppl i ed)

76. On Novenber 7, 1985 the Gant O ficer Edward Tonthik

approved the GCSSP as in overall conpliance with the Act.

The GCSSP for Program Years 1986-1987

(EX 8).

77. The GCSSP for program years 1986 and 1978 stated in

pertinent part as follows with respect to 8% funds:
EDUCATI ON COORDI NATI ON  AND GRANTS (8%

The Governor has assigned his role in planning,

targeting, and oversight responsibility for education

coordination and service activities to the Enploynent
Security Departnment. A state education agency, the

Conmi ssion for Vocational Education, has been designated
by the Governor as the entity to administer the 8% funds.
In conpliance with the Act, the coordination funds, 20
percent of the Education Coordination and Gants funds,

will be used to strengthen |inkages between | ocal

education agencies, the Service Delivery Areas, and other

enpl oynent and training providers.

The Council has identified three programs to be addressed

by Program Year 1986 funds.

[ PACE 19]
1. Thirty percent of the funds to be distributed

to the Service Delivery Areas (SDAs) by

formula to address PIC designated |evel

proj ects. The SDA grant agreenent would

support economnm c devel opnent efforts

and/or deliver job training, educational

services and participant support to

i ndi vi dual s and groups who cannot be

adequately served under other PIC adm nistered

prograns.

2. Thirty percent of the funds for Governor's
Di scretionary Projects, including services in

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm
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coordination with Team Washi ngton efforts for
econonmically distressed communities and

exenmpl ary progranms for distressed groups such
as mnority youth.

e (EX 9 p. 12) (Enphasis
suppl i ed)

78. Dol ores Battle, Administrator Ofice of Job Training
Prograns approved the GCSSP on Decenber 10, 1986. (EX 10).

79. The GCSSP nodifications for program year 1987 stated as
follows with respect to 8% funds:

Funding for PIC designated |ocal projects. Funds are to
be nade available to the 12 Service Delivery Areas using
the Title Il1-A (78% formula to establish the SDA

al | ocati ons. The SDA grant agreenment will provide for
such services as basic education, vocational exploration,
and skills training to economically disadvantaged with an
enmphasis on Famly I|ndependence Program (FIP) eligible
partici pants. Employment generating and job creation
activities in support of local econonmc devel opnent
efforts are also allowable since nbst new jobs are at or
near entry |evel.

suppl i ed)

(EX 11 p. 12) (Enphasis

The GCSSP for Program Years 1988 and 1989

80. The GCSSP for program years 1988 and 1989 was subnitted
to the Administrator of QJTP on May 20, 1988. Wth respect to 80%
of the 8% funds, the GCSSP stated "Activities will be consistent
with the Governor's econonm ¢ devel opment agenda strategy to devel op
the state's human resources." (EX 12 p. 13). No questions were
rai sed by QITP concerning the expenditure of 8% funds in the
Admi nistrator's response of July 1, 1988. (EX 13).

[ PAGE 203

81. On June 30, 1989, the State subnitted a nodification of
the GCSSP for program year 1989. It stated in relevant part wth
respect to 80% of the 8% funds:

The State Job Training Coordinating Council
supports the Governor's intent to fund discretionary
statewide JTPA 8% projects designed to inprove enploynent
opportunities for targeted individuals.

The following criteria will be used to judge project
f undi ng:

* Kk

Measuring results--outcomes can be neasured
and reported; results can be docunented and
can show that JTPA eligible individuals benefit from
t he expenditures.

suppl i ed)

82. On August 9, 1989, the Administrator QITP approved the
nodi fication for program year 1989 in relevant part as follows:

(EX 15 p. 13) (Enphasis

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm 1/11/99
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We have reviewed the nodification which:

L

added clarifying |anguage under the eight percent
Education Coordination and Grants Section;

* k%

In accordance with Section 627.2 of the Job Training
Partnership Act regulations, we find the document to be
in general conpliance with the provisions of the Act.
Enclosed is a copy of the nodification with the State's
i dentifying nunber.

Thank you for keeping us inforned of the changes.
(EX 16)

Conpl i ance Revi ews

83. Conpl i ance reviews were typically performed by the
Regional O fice staff of the Department of Labor review ng the
State's policies and procedures to ensure conpliance with the Act.
(Dunn 234).

[ PAGE 21]
84. The purpose of conpliance reports

is to focus State |evel mmnagement's attention on
systens, procedures, and policies that do not conply with
Federal requirenents. In this sense, the ultimte
obj ective of the review and the report is State
conpliance with requirenents.
(EX 33)

85. DOL procedures specify, noreover, that it is essential
that the State receives pronpt feedback from such reviews.

(1d.).

86. As part of the conpliance review, the Department of Labor
staff reviewed Council minutes([24] and reviewed the contracts.
The contracts involving the 8% funds were typically the ones that
everyone had the nost interest in. (Dunn 229).

87. Conpliance review dated January 9, 1986 showed with
respect to the 8% funding, "the 8% grants were in conpliance with

the Act." (EX 25 p. 2). A second 8% eligibility conpliance review
al so done in Decenber 1985 showed the follow ng: "The State's
policies and procedures concerning eligibility determ nations for
Titles II-A, [1-B, and Other Programs (3% and 8% are consistent

with the Act and regulations." (EX 28).

88. No conpliance review in the period 1984-1989 cited the
Enpl oyment Security Conmission or the State Board for Vocational
Education for using the 8% funds inappropriately. The State's
program pertaining to 8% funds was reviewed as part of the
conpliance review (Dunn 230-231).

89. The Washington officials view the conpliance reviews in
the sane light as they would audits. They |ooked for advice from
the DOL staff and such information was relied on for subsequent
pl anning efforts with respect to JTPA prograns. (Dunn 233).

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm I/l 1/99
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State-Job Trai ning Coordinating Council Meetings
90. The linkage of 8% funds to economnic devel opnent and
enpl oynent and generating activities was frequently discussed at
neetings of the State Coordinating Council in the rel evant period
and such discussions were recorded in the mnutes of that
or gani zati on. Such neetings were often attended by the area
representative of DOL's Regional Ofice, Oville Arbogast, and by
Regi on X's Regional Adm nistrator. The m nutes noreover were
[ PAGE 22]
mailed to Orville Arbogast and at the Region's request another copy
was sent directly to DOL's Regional Administrator. (See
generally EX 17, Wggins 391-393). On the basis of these
SJTCC neetings and minutes the responsible Regional officials of
DOL had to be aware of the expenditure of 8% funds for enploynent
generating activities and for econonic devel opnent of the type
whi ch were subsequently disallowed by the Gant Oficer's Final
Determinations in issue here.
Annual Reports
91. The State Job Training Coordinating Council subnmitted
Annual Reports to the Governor on prograns funded under the JTPA
(EX 18). Anpbng other topics the reports covered use of the 8%
grants under the Act. The Annual Reports were subnitted to the DOL
Regional O fice and to the DOL Enpl oyment Training Admnistration
in Washington, D.C. (EX 18-23; Wggins 421, 424). Oville
Arbogast, DOL's Regional Area Representative conplinmented Ross
Wggins, a state official, on one of the reports. (Wggins 423-
424).
92. The Annual Report for 1985 stated in pertinent part as
fol | ows:
State Education Coordination and Gants (8%
* kK
3. Enpl oynent and training services to
economi cally distressed conmunities in
coordination with the job creation efforts of
the ESD, the Departnent of Conmmunity
Devel opment, and the Departrment of Trade and
Economi ¢ Devel opnent.
Exanpl es:
Fundi ng support to a Training
Net wor k established to increase
awar eness and use of work force-
rel ated progranms, and services
avai |l able to Washington state
enpl oyers through the outreach of a
centralized marketing team
(EX 19 p. 17; Wggins 424-425) (Emphasis in original)
93. EX 20 is the 1986 Annual Report described use of 8% funds
[ PAGE 23]
for the types of econonmic devel opnent and enpl oyment generating
funding in issue here in particular detail. For exanpl e:
http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm I/l 1/99
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Private Industry Council of Snohom sh County (SDA
V) - The PIC provided entrepreneurial training, business
start-up and followup assistance to |ow income wonen
living in rural areas of the county. The PIC al so
approved a project which increased job referrals for JTPA
eligible participants by assisting snall businesses
conpete for governnent procurenent contracts.

*x ok Kk

Sout hwest Washi ngt on Consortium (SDA VII) - A
project was offered to increase enploynent
opportunities for low incone residents in a four-county
area through support of enploynent generating
activities.

The Pentad PIC (SDA VIII) - The PIC contracted
with two regional econonic devel opnent councils for
enpl oynent generating services. Both projects
created new private-sector opportunities for JTPA
eligible individuals and hel ped business retain existing
j obs.

The Tri-Valley Consortium (SDA | X) - The
Kittitas-Yakina Resource Conservation and Econonic
Devel opnent District was contracted to conduct a market
survey, analyze the need for a snall business incubator
and to work on tourism devel opnment with the aim of
increasing job creation in the three-county area.

* kK K

Spokane City-County Enploynment and Training
Consortium (SDA XIl1) - The PIC contracted with the
Eastern Washington University for enploynent generating
activities at the Spokane Incubator Center. The
project helped to expand current businesses. It also
created JTPA enpl oyment contracts and pronoted export-
oriented business devel opnent.

(EX 20 pp. 18-19) (Emphasis

suppl i ed)
DOL Oversight of the State of Wshington's
Adm ni stration of the JTPA
1. The Process
[ PAGE 24)

94, Dolores Battle is the Adninistrator of DOL's Ofice of
Job Training Progranms (QITP). Her office reviews the GCSSPs
(Battle Deposition EX 94 pp. 4, 10).

95. Before 1987, when a GCSSP was received froma state,
soneone in QJTP would review the plan for conpliance with the Act
and make a recommendation to M. Tonthik, the Gant Oficer's
Supervisor as to whether the plan conformed to the requirenents of
the Act. M. Tonthik would then issue letters informng the states
as to whether the plan was in conpliance. (Battle Dep. EX 94 p.

52).

96. Conpliance Reviews performed by Regional Ofices go to
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the Ofice of Regional Managenent who transnmit it to the Ofice of
Job Training Programs or the O fice of Financial Admnistration and
Managenent of which the grant officer is a part. (Battle EX 94 p.
43) .

97. In the audit resolution process the DOL Regional Ofices
are asked for input on both initial and final determ nations.
(G ubb Dep. EX 96 pp. 11-12; Donahue 93). The process is that the
Regi onal office will neke a recomendation; the National G ant
Ofice makes the decision. (Donahue 105).

Evol uti on of DOL's Position Re Econonic
Devel opnent and Enpl oynent Generating Activities

The Regional Ofice

98. The DOL Regional Ofice's Draft of a Final Determnation
for the year ending June 30, 1987 stated in pertinent part:

The basic prenmise for ETA's determination is that
there is great flexibility in the 25% of the 80% (of
the 8% funds), which is not specifically designated for
services and training of persons who are economnically
di sadvant aged. Wthin the 25%, training and any of
the services of Section 204 can be provided to
i ndividuals, regardless of incone. Additionally,
services authorized under Section 204 of the Act include
several "non-participant specific" functions which can be
supportive of econom c devel opment activities.

(EX 13 attached to G ubb Dep. EX 96)

89. The Region in that draft recommended approval of a nunber
of activities including incubator projects as allowable activities.

[ PAGE 25]

(Donahue 102-103). As conceded by DOL's sole witness at the
hearing there was disagreenent on these points across the board
between DOL's National and Regional O fices. (Donahue 106).

100. On February 24, 1989 Ben Brown, the Regional
Admi nistrator wote to David 0. WIIlianms, Administrator Financial
and Adnministrative Managenment stating in pertinent part:

W find that nmany of the issues raised in this audit

are not adequately covered in current policy;

therefore, we highly recomend that the several key
policy questions be addressed immediately. The questions
which arise fromthis audit can be summarized as foll ows:

1. Section 123(c)(3) requires only that 75
percent of the 80 percent be spent for
services and training for economically
di sadvantaged individuals. \Wat
constraints govern the remmining 25 percent?
Is training for small business allowable? Is
managenent assi stance for new and/or expandi ng
busi ness permitted? Wuld the non-participant
specific services permtted under Section 204
have to benefit the eligible population
(since the 25 percent is an exception)?

2. Where are the outer edges of allowable
enpl oynent generating activities? Under

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm 1/11/99
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what conditions should JTPA be permitted to
fund devel opnent and operation of incubator
projects? Are costs associated with building
design and renovation pernitted?

3. Can JTPA support activities generally
carried out by the econonic devel opnent
system if there is sone connection between
the jobs created and JTPA? Can JTPA fund |oan
packaging functions? |s tourism pronmption
appropri ate?

4. Does the "end" of increased jobs for the
eligible population (and the general
popul ation) justify alnost any "nmeans"?
(EX 8 attached to G ubb Dep. EX 96) (Enphasis
suppl i ed).

101. The DOL policy on these points as |late as Decenber 1989
had not been clearly conmunicated to the Regional Ofice. (DOL EX

[ PAGE 26]

2 p. 229; EX 14 attached to G ubb Dep. EX 96). In a menorandum
dated Decenmber 7, 1989 to his superior, the Regional Adninistrator,
referring to certain of the contracts in issue here, stated "we
need to know under what policy we are to review these findings and
make our reconmmendations for allowance/disallowance of the
questioned costs." (ld.) In short, at that tine the

Regi onal Administrator stated he was unaware of Department policy
prohi biting econom c devel opnment with 8% funds. (Donahue 95).

102. As recently as July 1992, Region X of DOL recommended
approval for the enploynent generating activities of the BRN
Terry Gibben of Region X in a menorandumto the DOL's Nati onal
Ofice of Grants and Contract Management stated in pertinent part:

The review of the docunments (sanple of what the

State could find in the limted time available) shows

a clear correlation between the activity of BRN and the
pl acement of JTPA participants (not JTPA eligible but
actually enrolled JTPA participants) in a training
activity and/or into unsubsidized enploynent. Ther ef or e,
we recommend that the Gant Ofice give strong
consideration to allowing the questioned costs for the
Busi ness Resource Network for Prograns Years 1988 and
1989 ($88,757.18 and $107,593.03 respectively).

(Terry Gibben Menp to Donahue DOL EX 3 p. 125, July 13,
1992; Donahue Tr. 41-42) (Enphasis

suppl i ed).

103. Oville Arbogast, of DOL'S Region X, was contacted by
Emily Duncan of the Private Industry Council for Snohom sh County
for advice on planned enployment generating activities utilizing 8%
funds. Hi s advice in effect approved the project. M. Duncan
recorded the contact as foll ows:

In late February or early March of 1987, but definitely
prior to March 19, 1987, | called Oville Arbogast of

the Department of Labor regarding a statew de procurenent
project which would assist Wshington businesses in
procuring governnent contracts in return for job

devel opnent/referrals for JTPA-eligible participants.

| called M. Arbogast because Enploynent Security was
involved in the project as well as other Service Delivery
Areas, and | wished to nake certain that the Departnent
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of Labor felt confortable with the project. |
specifically asked M. Arbogast if the project was an
all owable cost and he imediately referred nme to Section
204 of the Job Training Partnership Act, "Use of Funds".
He said (or words to that effect) that he knew it was

Page 24 of 39

PACGE 27]

al | owabl e under Item 19 of Section 204. W also discussed its

rel evance to Items 18, 21 and 26 of the sanme section. The matching
funds for this project were from a Defense Logistics Agency,
Department of Defense, grant which was in fact awarded to
Washi ngton State University.

M. Arbogast's response was so positive that | felt quite
confortable in witing ny letter of March 19, 1987, to
Larry Malo outlining the Project for him as he had
request ed. It was ny understanding that the outline was
to serve as a briefing paper for Conmi ssioner Turner and
ot her Enpl oynent Security nanagement personnel.

(Duncan 638-642; EX 84)

DOL's National Ofice

Ofice of Job Training Prograns

104. Dol ores Battle of QJTP conceded that approval of the
State's GCSSP for 1986 and 1987 indicated that such approval of
necessity enbraced the econom c devel opment activities disclosed in
the plan:

Q If a plan received from a state referenced the
use of 8% noney for economnmic devel opnent,
woul d that plan today be approved?

A No.

Q If a plan in 1986 and 1987 referenced the use
of 8% funds for econom ¢ devel opnent, would
that plan have been approved?

A It might have been.
0 Wiy is that?

A As nuch of this discussion today has
indicated, the concerns about econonic
devel opnent and enpl oynent generating
assi stance evolved over a period of tine.
In the first couple of years that we received
state plans | don't think our review was as
detailed as it has becone subsequently on
those issues.

W tend to ask questions about activities that

[ PAGE 28]

we have any questions about now. W asked questions then too, but
we didn't ask as nmany about econonic devel opment and enpl oyment
generating assistance or even the whole 8% area as we do now, as we
have in recent years.

When you said that the plan may have been
approved, doesn't that mean then that econonic
devel opnent woul d have been allowed? Isn't
that the sane thing?

http://www.oalj.dol.gov/public/jtpa/decsn/90jtp29a.htm

1/l 1/99



90jtp29a.htm

A | guess. | nean what they said in there, |
guess, would have been one could assune it was
al | oned, yes.

(Battle EX 94 pp 53-54) (Enphasis

suppl i ed)
105. In a letter dated Decenber 10, 1992, Dolores Battle in

comrenting on Al abama's GCSSP stated in pertinent part as follows:

The Job Training Reform Amendrments of 1992 establish new
requi renents which inmpact Al abama's use of 8 Percent
State Education Funds. Effective July 1, 1993, the

al location of 8 Percent State Education Funds to

enpl oynent generating activities under JTPA Section

204 (19) is no |l onger pernissible.

Whil e enpl oynment generating activities which provide job
opportunities for JTPA eligible persons are allowable up
to that date, this does not include any economic
devel opnent activities, which are presently prohibited
under JTPA.

(EX 6 attached to Battle Dep. EX 94)

The Administrator of QJTP conceded this language inplied that up to

July 1, 1993 Alabana could utilize enploynent generating activities
in connection with 8% funds. (Battle Dep. EX 94 p. 34).[25]

The Grant Oficers

106. Gant Oficer Wod on March 9, 1989 in his final
determ nation allowed costs in the amount of $363,186 stating,

Based on the assessnent of the material supplied to the
Regional O fice, it was determined that the infornation
was adequate to allow costs of $363.186.

The basic premise for allowing the costs is the great

PACGE 23]
flexibility in the 25% of the 80% (of the 8% funds), which is not
specifically designated for services and training of persons who
are econonmically disadvantaged. Wthin the 25%, training and
any of the services of Section 204 can be provided to individuals,
regardl ess of income. Additionally, services authorized under
Section 204 of the Act include several "non-participant specific"
functions which can be supportive of econonic devel opnent
activities.

(EX 7 attached to G ubb Dep. EX 96) (Emphasis

suppl i ed)

107. Gant Oficer Wod' s Final Determination was w thdrawn
al rost a year later on February 27, 1990. He withdrew it on the
ground that the case, 89-JTP-17, raised "novel" issues. (EX 12
attached to Grubb Dep. EX 96).

108. On the other hand, it is the position of Gant Oficer
G ubb, who succeeded M. Wod in these cases, that Wod's
Determination was sinply in error and the Final Determ nation was
withdrawn to correct the error. (Gubb Dep. EX 96 p. 22).

109. ETA began to focus on the problem of 8% grants and

enpl oynent generating activities after M. Wods' determination in
1989. (Donahue 98-99).
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Stand-In Costs

110. The following is a breakdown of the 8% funds expended by

the State in the relevant period in relation to all the disallowed
contracts in question:

[ PAGE 30]

(Blegen Tr. 748 et
seq.; EX 100)

111. For each of the years in question the disallowed costs
are |less than 25% of 80% of the Section 123 8% funds. (Blegen 753-
756) . This denonstrates the disallowed costs as within the 25% of

the 8% funds and thus not a part of the 75% which is required to be
al located to disadvantaged individuals. (Blegen 756).

112. For every dollar of federal JTPA 8% funds received by
the State, the State nust supply matching funds from non-federal
sources. (Blegen 757).

113. The followi ng table summarizes the State's 8%
expenditures and matching funds for the relevant period:
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[ PAGE 31]

(EX 103)

114. The State is only required to match 80% of the 8% funds.
(Bl egen 756-758). In each of the years in question the matching
funds exceed the 80% of the 8% funds for that year. In this case
the overmatch for the relevant periods is $2,937,381. The
overmatch may be used as a stand-in for disallowed costs. (Blegen
758, 761). The excess matching funds exceed the disallowed costs
by $297,753.00. (Bl egen 761).

115. On the average the State of Washington has received JTPA
funds in the anobunt of $50 nmillion a year. In the period 1983-
1993, the State returned to DOL approximtely $105,000 to $110, 000.
(Malo 774-775).

116. Stand-in costs are a nmethod of satisfying a debt arising
out of disallowed JTPA expenditures by using state or local funds
as a stand-in for questioned or disallowed funds at the federal
level. (Malo 775). Washington in the past has been permitted in
the case of questioned JTPA expenditures to use stand-in costs as
an alternative to paying sanctions in the anpunt of $775,555. (Malo
775; EX 122A).

DI SCUSSI ON

The State of Washington appeals from assessnments totalling in
excess of $2,600,000.00 for misspent funds under the JTPA.
Specifically, the questioned ampunts involve contracts funded with
8% set aside noney under Section 123 of the Act for enpl oynent
generating activities or economnmc devel opnent.

The Grant Oficer's Final Determinations of June 13, 1990,
July 22, 1990, and Novenber 21, 1990, questioned these contracts
asserting that Section 123 8% funds nust be expended for services
directed to JTPA participants. It is the Gant Oficer's position
that 8% funds may not be used for services to businesses which
m ght incidentally benefit participants or individuals eligible for
JTPA benefits. The State contends that expenditures resulting in

[ PAGE 32]
expandi ng businesses or creating new businesses with resultant job
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openings for JTPA participants or JTPA eligible individuals are
properly within the scope of Section 123

The relevant statutory provisions provide as follows:
STATE EDUCATI ON COORDI NATI ON AND GRANTS
Sec. 123. (a) The suns available for this
section pursuant to section 202(b)(l) shall be used

by the Governor to provide financial assistance to
any State education agency responsible for education and

training--

(1) to provide services for eligible
partici pants t hrough cooperative agreenents between
such State education agency or agencies,
adm ni strative entities in service
delivery areas in the State, and (where appropriate)
| ocal educational agencies;

and

(2) to facilitate coordination of education and
training services for eligible participants through
such cooperative agreenents

(b) The cooperative agreenments described in subsection
(a) shall provide for the contribution by the State
agency or agencies, and the local educational agency (if
any), of a total anount equal to the anount provided
pursuant to subsection (a) (1), in the grant subject to
such agreenent. Such mat ching amount shall not be
provi ded from funds avail able under this Act, but nmay
include the direct cost of enploynent or training
services provided by State or |ocal prograns.

(c¢)(l) Funds available under this section may be
used to provide education and training, including
vocational education services, and related services to
participants under title II. Such services may
i nclude services for offenders and other individuals whom
the Governor determ nes require special assistance

(2)(A) Not nore than 20 percent of the funds
avail abl e under this section may be spent for activities
described in clause (2) of subsection (a)

(B) At least 80 percent of the funds avail abl e under
this section shall be used for clause (1) of subsection
(a) for the Federal share of the cost of carrying out
activities described in clause (1). For the purpose
of this subparagraph, the Federal share shall be the
amount provided for in the cooperative agreenents in
subsection (b).

[ PAGE 33]

(3) Not less than 75 percent of the funds avail able
for activities under clause (1) of subsection (a) shal
be expended for activities for economicallv di sadvant aaed
i ndi vi dual s.

(d) If no cooperative agreement is reached on the use
of funds under this section, the funds shall be available
to the CGovernor for use in accordance with section 121.

Section 204 under Title Il of the Act provides in relevant
part:

Sec. 204. Services which nmay be made available to

youth and adults with funds provided under this title nmay
include, but need not be limted to--
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* ok x *

(19) enploynent generating activities to increase job
opportunities for eligible individuals in the area,

The State argues that Section 123(c)(l) pernmits funding to
provi de vocational education services and "related services under
title Il." This provision, read together with Section 204, the
State asserts, permts Section 123 funding with the 8% set aside of
“enpl oynent generating activities to increase job opportunities for
eligible individuals." This is apparently the first litigated
proceeding to deal with this issue.

The applicable regulation defines a participant as an
i ndi vidual determined eligible for participation upon intake, and
who is receiving services under the Act. The Department of Labor
considers an eligible participant also to be an individual enrolled
in a JTPA program (Finding 21). The State on the other hand urges
that an eligible participant is one who is qualified for services
under the Act but not necessarily enrolled. The State uses the
terms "eligible individual" and "eligible participant"”
i nt erchangeabl y.

"The starting point in every case involving construction of a
statute is the language itself.' FErnst & Ernst v.
Hochfel der, 425 U.S. 185, 197 (1976) and "the |anguage of a
statute controls when sufficiently clear in its context'.

1d. at 201. Moreover, "it should be generally assumed that
Congress expresses its purposes through the ordinary neaning of the
words it uses [so that] .. .[albsent a clearly expressed

legislative intention to the contrary, [statutory] |anguage nust
ordinarily be regarded as conclusive."

[ PAGE 34]
In the matter of the Commpnweal th of Missachusetts, Final
Deci sion and Order of the Secretary, 85-JTP-1 (1985).

The legislative reports, which are part of this record, do not
specifically discuss the statutory provisions in question.
Accordingly, these issues nust be decided on the basis of the
statutory text without the aid of extrinsic sources. However ,

“Tunl ess] the language of a statute is plain and adnits of no nore
than one neaning, the duty of interpretation arises as the statute
wi Il be considered amnbiguous.' In the Matter of Salish and

Koi tenai Tribes of the Flathead Reservation, 82-CTA-107, 82-
CTA-235 (1992) slip op. at 5.

A critical issue in this case is the meaning of the term
"eligible participants' and whether 8% funds nay be expended for
the benefit of eligible individuals as opposed to participants. 20
CF.R 626.4 (1992) which defines "participants" does not define
"eligible participants." Absent such a definition the issue should
be decided on the basis of the ordinary meaning to be attributed to
the words in the statute and the regul ation. The regul ation
defines a participant as an individual who is enrolled and
receiving services. Attributing the ordinary nmeaning to the term
in question an eligible participant is accordingly one, who is
enrolled and receiving services as well as neeting the statutory
criteria prerequisite to receiving benefits under the Act.

Section 204(19) states that services which may be made
avail able to youth and adults with funds provided under title Il
i nclude job enploynment generating activities to increase job
opportunities. This provision indicates that services under
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Section 204(19) to individuals in the targeted popul ati on may be
indirect as long as they confer a benefit on such individuals.

The | anguage of Section 123(c)(l) expressly limts funding
under that Section "to participants."[26] Section 123(c) (1)
further provides that such funding may be used for training,

i ncluding vocational education services "and related services to
participants under title Il." As already' noted, Section 204 under
title Il provides for a variety of services including enploynent
generating activities for "eligible individuals" in the area.
Section 123 and 204 should be construed so that each wll be
effectuated without negating the other. Accordingly 8% funds
expended under Section 123 on "related services" under title 11
should be linmted to services benefitting participants.

The purpose of the Act is to overcome barriers to enpl oynent
by providing training to targeted groups. Accordingly, enploynent

[ PAGE 35]

generating activities to increase job opportunities under Section
204 should be considered "a related service" to training within the
scope of Section 123(c)(l). Training for jobs which are
unavai | abl e would be an exercise in futility. In short, read

t oget her Sections 123(c)(l) and 204(19) provide for the funding of
enpl oynent generating services as long as the expenditure of 8%
funds benefits participants in accordance with the linitation in
Section 123.

Section 204's provision for services including job enploynent
generating activities to increase job opportunities conpels the
i nference that services under that section to individuals in the
targeted populations nmay be indirect as long as they confer a
benefit on such individuals, i.e., increased job opportunities.[27]

The Grant O ficer contends that the contracts in question
shoul d be disallowed on the ground that the intent of the contracts
under consideration here was to provide services to businesses and
not to participants and that the benefit to participants was
fortuitous. The short answer is that Section 204(19) contenpl ates
an indirect benefit to the targeted populations in the form of
increased job opportunities from enploynment generating activities
such as incubator projects or |oan packaging. Benefits to
busi nesses and participants under these contracts are not nutually
excl usi ve. Moreover, the testinmony of the State's wi tnesses that
it was the intent to benefit participants with these contracts is
uncontradi cted. (Findings 37, 42, 45, 48). The utilization in the
case of many of the contracts of first source hiring agreenents
corroborates the State's intention that participants benefit from
the enployment generating activities funded under such contracts.
(Fi ndings 26-27, 48).

The record shows that seventeen contracts resulted in the
pl acenent of 520 participants at an approxi mate cost of $1,967.20
per participant. The $1,022,943.58 previously disallowed in the
case of these contracts should be allowed. (Finding 67).

The bal ance of the disputed funds in the anount of
$1,616,984.20 should be disallowed since no benefit to participants
in the case of those contracts has been denpbnstrated. (See
Findings 68 to 70).[28] That concl usion, however, does not end
the inquiry. The State's due process and equitable arguments based
on estoppel, laches, waiver and stand-in costs should be considered
in connection with the disallowed contracts. Before turning to the
specifics of those argunents, the Departnent of Labor's
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adm nistration of the Act and its officials' interpretation of the
statute in the relevant period of the |egal questions presented

[ PAGE 36]
here should be revi ewed.

The record shows that the Departnent of Labor did not begin to

focus on the issue of 8% funds expended for econom c devel opnent or
enpl oynent generating activities until the period 1989-1990 sone
six to seven years after the State began inplenmenting the Act.
(E.g., Findings 101, 102, 109). The record further shows that DOL
officials in the relevant period approved expenditures of the type
now questioned and that Wshington had reason to believe that DOL
was aware of such expenditures and approved them (Findings 71-93,
103-104).

The record shows that in March of 1987, Oville Arbogast of
DOL's Region X assured a Private Industry Council official that 8%
funding of enploynent generating activities was allowable under
Section 204 (19) of the Act. (Finding 103). M. Arbogast, it may
be noted, was the State's mmjor contact with DOL. (Wggins 343).

The DOL Regional Ofice drafted a Final Determination for the
program year ending June 30, 1987. That draft stated specifically
that services under Section 204 such as enployment generating
activities need not be participant specific. In that draft the
Regi on, noreover, recomended approval of a nunber of 8% funded
functions such as incubators which are challenged in this
proceedi ng which were nonparticipant specific. (Findings 98-99).
The inference to be drawn fromthis draft is that Regional Ofice
officials previously gave advice to the State consistent with that
docunent .

On February 24, 1989 the DOL Regional Administrator stated
that the issues concerning 8% funding raised in all of the
Washi ngton State audits were not adequately covered by current
policy. (Finding 100). I n Decenber 1989, a menorandum from DCOL's
Regi onal Admi nistrator indicated he was unaware of the DOL policy
prohi biting econom c devel opnent with 8% funds. (Finding 101). As
recently as July, 1992 DOL'S Region X recommended approval for
enpl oynent generating activities of the BRN on the ground that
there was "a clear correlation between the activity of the BRN and
the placement of JTPA participants." (Finding 102).

The Administrator of DOL's Office of Job Training Prograns
conceded that the approval of Wshington's GCSSPs for 1986 and 1987
in effect approved expenditures for econom c devel opnent. (Finding
104).

Simlarly, OJTP's Administrator in her Decenber 10, 1992
letter commrenting on Al abama's GCSSP inplied that prior to July 10,

Page 31 of 39

[ PAGE 37]
1993, that this state at least could fund enploynent generating
activities with 8% funds. (Finding 105).

Gant Oficer Wod, an official of DOL's National Ofice, in
his Final Determination of March 9, 1989 essentially adopted the
Regi onal O fice's position:

The basic prenmise for allowing the costs is the
great flexibility in the 25% of the 80% (of the 8%
funds), which is not specifically designated for services
and training of persons who are econonically
di sadvant aged. Wthin the 25%, training and any of
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the services of Section 204 can be provided to

i ndi viduals, regardless of income. Additionally,

services authorized under Section 204 of the Act include
several "non-participant specific" functions which can be
supportive of econonic devel opnent activities.

(EX 7 attached to Grubb Dep. EX 96; Finding 106)

(Enphasi s suppli ed)

Gant Oficer Wod's reference to "non-participant specific
functions" and the flexibility of the 25% of the 80% of the 8%
funds pernmits the inference that up to that point DOL staff felt
that expenditures for "econonic developnent” to benefit eligible
i ndi vi dual s was permi ssible. On February 27, 1990, Gant Oficer
Wod withdrew his Final Determination on the ground that it raised
"novel " issues. (Finding 107). The record shows that ETA began to
focus on the question of the allowable scope of 8% expenditures
sonmetime in 1989 after M. Wuod' s Final Deternmnination issued.
(Finding 109). Evidently, after a 6-7 year hiatus, the Departnent
policies precluding the type of expenditures under consideration
here, finally crystallized, when one Gant Oficer was substituted
for another. At that point, however, the State had reached the
point of no return with respect to the disallowed costs.

DOL contends the return paynments assessed should not be
excused on equitable grounds because the statute clearly prohibits
the questioned payments. The confusion on this point at both the
national and regional levels of DOL conpels the conclusion that the
i ssue despite the | anguage of the statute is not as obvious as DOL
now asserts. Cearly, the uncertain adnministration of the Act by
DOL in the relevant tine period obscured the issue for Washington.
The statutory provisions under consideration here require
interpretation and DOL's failure to tinely fornulate policy on
these issues was obviously detrinmental to the State.

The record as a whole shows that DOL on the basis of the

[ PAGE 38]

approved GCSSPs, the conpliance reports, the State's annual

reports, the State Job Training Coordinating Council neetings, and
the contacts of its Regional officials with State officials was
aware of the nature of the subsequently disallowed paynments, and
approved such payments[29]. At a mninum the Department was on
notice that the State's proposed expenditures involved 8% funding
of econonic devel opnment or enploynent generating activities of the
type now disal |l owed. The record further conpels the finding on the
totality of the record that the State fromthe multiplicity of
these contracts could reasonably conclude that the Departnent of
Labor had approved the types of expenditures |ater disallowed.

The undi sputed testinony of Susan Dunn of the Enpl oynent
Security Agency suns up Washington's contacts with DOL officials in
the relevant period:

Q How did they [DOL officials] know that:

A Everything from visits with our [DO.] field
representative -- | nean, he came down on a
regul ar basis to visit with us. And we were
extrenely proud of the Comunity Devel opnent
Fi nance Program and the Business Resource
Net wor k. | mean, we told everyone about
this because we though we were really
doing sonmething in the spirit of the law, we
t hought we were doing sonething that was
really making a difference. | mean, we had
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newsl etters, we had brochures, we even
tal ked about it at national neetings where the
Depart nent of Labor was there. Not only
that, but in their conpliance reviews, they
| ooked at the contracts that the Conmi ssion
for Vocational Education had with the
Departnent of Community Devel opment and the
Nat i onal Devel opment Council pi ece. That
was all evident. Contrary to trying to keep
this a secret or under waps, we were out
marketing this thing, you know, right and
left, at council neetings where they cane and
listened to the debate about what woul d happen
with the 8 percent funds. And I can
remenber standing up, explaining probably nore
than one year to council menbers exactly what
the Community Devel opment Finance Program did
and why the CGovernor was so supportive of it,
and the Training Network. There was no way
t hey

PAGE 39]
couldn't have known about it and the specifics of it.
(Dunn 246-247) (Enmphasis

suppl i ed)

The State through its evidence has established that DOL
officials such as the QTP Administrator and Regional officials
were aware of and at various tines approved the proposed 8%
expenditures disallowed in 1990. The failure of the Department to
elicit the testimony of the relevant Regional officials with first
hand know edge on this point conpels the inference that had they
been called to testify, their testinmny would have been adverse to
DOL on this point. Interstate Crcuit v. US , 306 US.

203, 226 (1939).

The record as a whole further conpels the conclusion that
there was no way the responsible DOL officials could not have known
about the nature of the 8% expenditures subsequently disallowed.

The State argues in effect that a contract arose fromDOL's
sanctioning of the disallowed expenditures. That contention shoul d
be rejected. For the reasons already stated, 8% expenditures for
services not benefitting participants are beyond the scope of
Section 123. Such a contract, even if it could be inplied fromthe
course of action of the parties, would be unenforceable. Mor e
importantly, this is essentially an argument that DOL is estopped,
because of its prior actions, frominsisting on repayment of the
di sputed expenditures. However, estoppel to preclude action by the
federal governnent acting in its sovereign capacity is rarely
gr ant ed. Heckler v. Community Health Services, 467 U S. 51
(1984); Hicks v. Harris 606 F.2d 65 (5th Gr. 1979). The
proper inquiry here is whether the Secretary should in the exercise
of his discretion excuse repaynent under Section 164 of the Act.

That section provides that equitable considerations are to be
taken into account when sanctions under the Act are under
consi derati on. DOL's approval of the types of expenditures now
chal l enged and its inconsistent and confusing adm nistration of the
Act in the relevant period mandates a consideration of whether the
Secretary should exercise his discretion in determning whether
such sanctions should be inposed.

Section 164(d) and (e) governs the inposition of sanctions
such as repaynent of misspent funds and the equitable
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consi derations governing such decisions. Section 164(d) provides
that every recipient should repay anmpbunts not expended in
accordance with the Act. It provides further that the Secretary

may offset such anmounts against any other anount to which the
recipient is or may be entitled under the Act unless the recipient

Page 34 of 39

[ PAGE 40]
is held liable pursuant to subsection (e).

Section 164(e)(l) provides that the recipient shall be liable
to repay such anpunts from funds other than funds received under
the Act upon a finding that the msexpenditure was wllful, grossly
negligent or due to failure to observe accepted standards of
adm ni stration.

Section 164(e)(2) sets forth the equitable consideration
applicable to waiving sanctions under the Act.[30]

The record shows that except for DOL's confusing and

i nconsi stent administration of the Act, in approximately a 6-1 year
period the State would not have msspent the funds subject to this
action. Due to the actions and inaction of the responsible DOL
officials, the State had reason to believe that the expenditures
subsequently disallowed had in fact been approved. Under the

ci rcunstances, no finding can be made that the m sspent
expenditures were willful. To the extent that there was
negligence, it was on the part of DOL in failing in a tinely

fashion to fornmulate policy concerning these issues for the

gui dance of its own staff and that of the State. At a minimm the
State is entitled to offset of the funds subject to repaynent. The
mat chi ng funds contributed by the State appear anple for that
purpose. (See Findings 110-116). However, the record is not

clear as to whether the matching funds are allocable to the

rel evant grants. A finding on this point is prerequisite to offset
under Section 164. In the event waiver of repaynent is refused on
review, then the record should be reopened to pernit the State to
augment the record on the issue of the proper cost allocation of
the matching funds. C. U S. Departnment of Labor v.

St euben County New York, 83-CTA-162 (1993).

Turning to the criteria set forth in Section 164(e)(2)
pertaining to waiver the record shows that the State established
appropriate systenms to award and nmonitor JTPA contracts wth
acceptabl e standards for ensuring accountability. The perfornmance
and nonitoring reports required by Washington fulfill this
requirenent. A review of the contracts in the record shows that
they stated the applicable goals and obligations with sufficient
clarity. The State, noreover, acted with sufficient diligence to
nonitor the inplementation of the subgrantee contracts both at the
SBVE and provider |evel of the contracts. (Finding 31). \When DOL's
position finally became clear, the State discontinued use of 8%
funding for contracts of the type challenged here. (Long 194-195).
The four criteria for waiver under Section 164(e)(2) have been net.
In addition, as already noted, the State had reason to believe that
DOL was aware of and approved of the disputed funding.[31]
Accordingly, the Secretary should as a matter of discretion waive
t he repaynent by Washington of the sum of $1,616,984.20. The
criteria prerequisite to waiver have been net.

In view of the result reached herein, there is no need to
review the State's due process argunents in detail. However, the
argunent that DOL violated its own rules by failing to timely issue
a Final Determination in accordance with the regulatory deadlines
has a jurisdictional aspect, and therefore requires discussion.
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Cting 20 CF. R § 629.54(d)(3)(i) the State urges that DOL
violated the provisions of that regulation by issuing its second
final determination nore than 180 days after the receipt of the

final approved audit report. The record shows that this final
determ nations issued nore than two years after issuance of the
rel evant final audit report. The contention is rejected. The
regulation is not on its face a jurisdictional limtation on the
Secretary's enforcenent powers, if the deadline is not net.
Rather, it is a procedural requirenment providing a tinme table for

the resolution of audits. Accordingly, failure to comply with the
180 day deadline of the regulation does not, wthout nore, deprive
the Secretary of jurisdiction to act after that tine. See

Brock v. Pierce County, 476 U 'S 253 (1986); In the

Matter of Florida Departnent of Labor and Enploynment Security,
Secretary's Final Decision and Order, 92-JTP-21 (1994) slip op. at
10.

ORDER

I T IS ORDERED that:

1. The sumof $1,022,943.58 previously disalllowed is all owed.

2. The State of Washington is excused from repaynent of funds
in the anbunt of $1,616,984.20 pursuant to the provisions of
Section 164 of the Act.

3. The Gant O ficer's Final Determ nations of June 13, 1990,
Novenber 21, 1990, and July 22, 1992, are vacated.

THEODOR P. VON BRAND
Admi ni strative Law Judge

TPVB/ j bm

[ ENDNOTES]
[1] Section 202(b)(l) pertaining to the 8% funds provides:

(b)(l) Eight percent of the allotment of each
State (under section 201(b)) for each fiscal year shall
be available to carry out section 123, relating to
State education prograns under this Act.

[2] The Taconmm- Pi erce Contract No. 85-8-40-404 resulted in 4-5
partici pant placenents. (Conant 140).

[3] In one instance the Training Network laid out a hiring and
training plan for a Japanese nanufacturer interested in locating
a television manufacturing facility in the State of Wshington
using the JTPA and a state funded skills program The Training
Network contracted with a comunity college to provide on-site
training for the workers and all recruitnent was done through the
Job Service Centers. This facility still actively seeks JTPA
people every tine they fill a job. (Gallwas 538-541).
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[4] The Grant Oficer had the foll owi ng objection to Contract No.

85- 8- 40- 405:

The record is insufficient to conclude that the 24
i ndi vi dual s clained by Washington as participants on
page 37 of St. Ex. 247 were actual JTPA participants or
even JTPA eligible individuals. The record only
indi cates that 24 jobs were devel oped and the JTPA
Private Industry Council referred the 24 individuals,
not that the individuals were JTPA participants or
eligible individuals.

The objection does not enconpass the placement of 36 and 40
individuals not verified as participants or JTPA eligible
i ndi vi dual s.

[5] The Grant Officer objected as follows to Contract No. 89-8-
77-503:

The record in insufficient to conclude that there
were 30 JTPA participants hired as clained by
Washi ngt on. Page 1 of Exhibit 123 is a chart which
sinply indicates that 4 enployers hire economically
di sadvantaged individuals, not how nany individuals nor
if those individuals were JTPA participants. The
remai ning 4 pages of Exhibit 123 is list of placenents,
but there is no way of correlating placenents with the
activities under the contract at issue.

[6] The Grant Officer objected as follows to Contract No. 89-8-
77-501:

Six of the 12 participants clainmed by Washington,
St. Ex. 202 at 955, were hired prior to the period of
the grant (7/88 - 6/89).

[7) The list of 19 individuals submitted refers to "eligible
partici pants". The letter of transmittal refers to
“participants". The record does not permit resolution of this
conflict. (See EX 193).

[8] The Grant Oficer objected as follows to Contract 89-8-77-
408:

The record is insufficient to conclude that the 19
of the 52 individuals clainmed by Washington, St. Ex.
196 at 1, as participants were actual JTPA participants
or even JTPA eligible individuals. The record only
indicates that the JTPA Private Industry Council
referred the 19 individuals, not that the individuals
were JTPA participants or eligible individuals. The
remaining 33 of the 52 individuals were enrolled in a
JTPA program which costs were not disallowed and are
not at issue in this case. That JTPA program was a
school funded for $9,132, St. Ex. 191 at 5. The
auditors questioned the EGA activities under two other
programs funded by the contract, totalling $40,000 of
fundi ng. St. Ex. 191 at 4. The anount disallowed by
the Gant Oficer is $38,6893, which corresponds to the
funded EGA, and not the school program

e (Enphasi s
suppl i ed)

(9] The Grant Officer objected as follows to Contract No. 86-8-
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55-508:

The record is insufficient to conclude that the 17
i ndi vi dual s clained by Washington as JTPA eligible
individuals, St. Ex. 300 at 116-117, were actually JTPA
eligible individuals. That these individuals were
unenpl oyed or partially enployed is insufficient to
establish that these individuals were JTPA eligible
i ndi vi dual s.

[10] The Gant Oficer objected as follows to Contract No. 85-8-
40- 410:

The record is insufficient to conclude that the
122 individuals claimed by Washington as participants
were actual JTPA participants. St. Ex. 267 at 45.
There appears to be some participants being counted
twi ce. Calista Seafoods and Louis Kenp Seafoods were
listed as having enployed 45 and 44 JTPA participants
-respectively, However, Calista Seafoods was bought out
by Louis Kenp Seafoods. A similar situation occurs
with Wyod Fabricators, Inc. which was purchased by
Sel ect Wbod Products. Both are listed as having
enpl oyed 13 JTPA participants. It is highly inprobable
that two conpanies enploying JTPA participants woul d
purchase conpani es enploying the sane nunber of JTPA
partici pants. There are at least 57 JTPA participants
claimed by Washington for which Washington fails to
neet its burden of proof. Moreover, given the apparent
doubl e-counting, the ALJ should [be] quite skeptical of
the remaining clainms by Washington regarding the JTPA
participants benefitting from this contract

[I'1] 76 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[12] 143 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[13] 596 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[14]1 5 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[15] 76 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[16] 12 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[17] 210 jobs devel oped were not verified as JTPA participants
or eligible individuals

[18] OF the $1,022,943.58 in disputed contract funds, 520
partici pants were placed at a cost of $1,967.20.

[19] 52 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[20] 38 jobs devel oped were not verified as JTPA participants or
eligible individuals.

[21] 63 jobs devel oped were not verified as JTPA participants or
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eligible individuals.

[22] 852 jobs devel oped were not verified as JTPA participants
or eligible individuals

[23] The funds for the 33 participants that were placed were not
in dispute. 19 of the 52 individuals placed were added to the 71
indi viduals as not being verified as participants or eligible
partici pants.

241 In the context of this record Council nminutes referred to
appear to be those of the PICs. (Dunn 229).

[25] Ms. Battle, alnost four nonths later, on April 15, 1993
clarified her Decenber 10, 1992 letter as foll ows:

It has come to nmy attention that my letter of Decenber
10, 1992 (copy encl osed) |acked precision on the

subj ect of enploynent generating activities (EGA) under
the Job Training Partnership Act (JTPA). To clarify, 8
percent State Education Funds may currently be used for
EGA only if those activities provide job opportunities
for JTPA participants. (DOL EX 7).

[26] In urging that Section 123 sanctions expenditures of 8%
funds for eligible individuals, Wshington also relies on
Sections 123(c)(l) and 123(c)(3) of the Act. In the case of
Section 123(c)(l) providing:

(c)(l) Funds avail able under this sections nay be
used to provide education and training, including
vocational education services, and related services to
participants under title I1. Such services nay
i nclude services for offenders and other
i ndi vi dual s whom the Governor deternmines require
speci al assistance

(Emphasi s
suppl i ed)
The second sentence of that section should, however, be read in
conjunction with the first. The phrase "offenders and ot her

i ndi vi dual s" requiring special assistance accordingly refers to
participants who neet those criteria

Section 123(c)(3) provides:

(c)(3) Not less than 75 percent of the funds
avai l able for activities for economically disadvantaged
i ndi vi dual s.

A fair reading of that provision indicates that 25% of such funds
may be expended on individuals not econonically disadvantaged but
who otherwise nmeet the eligibility criteria for participants

This provision is governed by Section 123(a)(l) referring to
eligible participants.

[27] The benefit to individual workers of increased job
opportunities from enploynent generating activities is of
necessity indirect.

[28] The total anpunt in dispute for all three final deter-
mnations in issue was $2,657,300.00. This is a discrepancy of
$17,372.22 with the total for disputed ambunts in Appendix A In
maki ng the calculations the decision herein has relied upon the
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amounts listed in dispute for each contract as set forth by the
parties in Appendix A

[29] The Regional Ofice nenoranda conpl ai ning DOL had no policy
on this issue, as well as the Regional Ofice's draft of a Final
Determi nation and Regional Ofice menoranda construing such

reports as appropriate offer persuasive support for that finding.

[30] Has the recipient denonstrated that it has:

(A) established and adhered to an appropriate system
for the award and nonitoring of contracts with
subgrant ees which contains acceptable standards for
ensuring accountability;

(B) entered into a witten contract with such
subgrant ee which established clear goals and
obligations in unanbiguous terns;

(C acted with due diligence to nmonitor the
i npl ementation of the subgrantee contract, including
the carrying out of the appropriate nonitoring
activities (including audits) at reasonable intervals;
and

(D) taken pronpt and appropriate corrective action
upon beconi ng aware of any evidence of a violation of
this Act or the regulations under this Act by such
subgr ant ee.

[31] I n determ ning whether waiver is appropriate, the trier of
fact nust consider the specific equitable factors listed in
Section 164(e)(2). However, equitable factors not covered by the
regul ation may also be considered. Cf. In the Matter

of U.S. Departnent of Labor v. Bergen County, New Jersey

CETA, 82-CTA-334 (1992) slip op at 7.
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