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IN THE ldA!FTER OF

COMMISSIONER, EMPLOYMENT SECURITY
OF THE STATE OF WASHINGTON,

COMPLAINANT,

U.S. DEPARTMENT OF LABOR,
RESP0NDENT.

These are consolidated actions by th8 U.S. Department of Labor
ta reccmp approximately $2,OOO,OOO,OO  expended by the State of
Washington pursuant to the Joint_ Training Partnership +ct,_ 39
U.&C. S 1501 & lecfr (JTPA). A Final Finding and Determination,
dated  JUhe  1 3 , 1990, ordered the State to repay $517,137.00. (90-
JTP-29). The Final Finding and Determination issued November 21,
1990 requires Washington to repay $1,448,144.00. (910JTP-Il)e The
state filed timely requests for hearing in both cases.

The amounts in que6tion involvo 60 called 8% funds expended
under Section 133 of the Act for economic generating activitiee in
program years 1984 through 1986 (19-JTP-11) and program year 1987
(90-JTP-29).

The State described its economic generating activities,
involved hereih, a8 follows:

Examples of Wa8hingtOn'8 economic generating
a&ivities for the program years in question included job
creation, referral, and placement of JTPA eligible
individual8 for employment opportunities; incubator
development which incorpwated a first-sourue hiring
requirement to smploy sconomicallydisadvantagedp8r@OhB;
and support of homegrown businesses in distressed  area8,
women- and minority-owned bUSine8888, and other
businesses that offered job creation opportunitie8  to
JTPA eligible individuals,
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It is the Grant Qfficer's position that funds expended under
Section 123 of the Aat may only be used for or on behalf of JTPA
eligible participants and that thercr ie nd provisian under So&ion
123 allowing for economic generating activities (Petitioner%
Exhibit 6). Washington's expenditures were disallowed on that
basis.

The regulations define 8 participant as follows:

mtiw means any individual who has (a) been
determined eligible for participation upon intake; and
(b) started receiving employment, training, or services
(except post-termination services) funded under the Act
following intake. Individuals who receive only outreach
and/or intake and initial assessment services or post-
program followup are excluded from this definition.

(20 C.F.R. S 626.4)

The StatUs JTPA programs are generally funded pursuant to
Title II of the STPA, llTraining Services for the Disadvantaged”.
such funds are to be allocated pursuant to Section 202 of the Act
pertaining to within state allocation.

Section 202(b)(1) pertaining to the 0% funds provides:

(b)(1) Eight percent of the allotment of each state
(under section 201(b)) for each fiscal year shall be
availabLe to carry out seation 123, relating t0 8tate
education programs under this Act.

Section 123 of the Act pertaining to Vtate Education
Coordination and Grant@ provides: in pertinent part as follows:

SEC. 123 (a) The sum6 available for this a;ectian
pursuant to section 292(b)(1) shall be used by the
Governor to provide financial assistance to any State
education agency responsible for education andtraining-

(1) to provide servicea far eligible
participants througtt cooperative agreement8
b&Wd3~~ suc?a state education agency or
agencies, administrative entities in service
deliver

1
areas in the State, and (where

apprapr ate) local educational agencies; and
(2) to facilitate coordination of

education and training services for eligible
participants through such cooperative
agreements.
(b) The cooperative agreements descr ibed  in

subsection (a) shall provide for the contribution by the
State agency or agencies, and the local educational
agency (if any), of a total amount equal to the amount
provi&cl, pursuant to srubsection (a)(l), in the grant
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subject to such agreement. Such matching amount shall
not be provided from funds available under this A&, but
may include the direct cost of employment or training
services provided by State or local programs,
(c)(l) Funds available under this section may be used to
provide education and training, including vc%%tional
education services, ana related services to participants
under title XL Such aervimm may include serviceo for
offenders and other individuals whom the Governor
determines require special assistance.
The legal guestion presented is a narrow one. Namely, does

$ection 123 permit expenditure of 8% funds for employment
generating activities not targeted specifically to participants?

The State, citing Section 123(c)
language of th8 statute permits the
economic generating activities mt
participants. That section provides:

(l}, urgers that the plain
expenditure of fun& for
apsnt speaifically far

U
sed ‘;A (1) Funds avaiJable  under mbLwa&n  =mx b

~rovis& education and training, including
vocational education services, and ~at~~css.  to

tkQ&ntf4
I

m t1we rx Such services may include
services far offenders andkher individualo whom the
Governor determines require special assistance.

(&IBhAbH~).
The State urges that the phrase Velated services to

participants under Title ZI" is defined in Section 204 which
enumerates such services under that title, Specifically the State
relies on Section 204(19) providing as follows:

USE OF FUNDS
SEC, 204. Services which may be made available to

youth and adults with funds provi&~I under this title may
include, but need not be limited to--

(191 employment generating activities to
incream job o-pprtunitias for eligible individualrr in
the ccreq, l c l

Washington, accordingly, argues the term “ r e l a t e d  services~*
whrcn Sectione 123 and 204 are rserd together includes rlemgloyment
generating activities to increase job opportunities for eligible
individuals in the area," (Section 204(19)).

On YurIe 15, 1992, Washington in accordance with the Pretrial
Order filed ita motion for mmmary decibiion. The Department on
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July 15, 1992
The State on

in reply filed its cross-motion for summary decision.
July 23, 1992 filed its motion for leave to file a

reply to the cross motion and it63 mamorandum in support thereof,

4

The State'! Motj.on.fog

The State contends eummary docbkm should be granted urging
that the plain language of the statute permits u8e of Seatfon 123
funds for employment generating activities. It also asserts it is
entitled t.o summary decision on procedural and equitable grounds.
In thfc connection, Washington aontende the following;

ETA (Bmplapent Training Administration, a
Department of Labor Agency) violatecithemost fundamental
notions of due process; by failing to give Washington fair
notice, or any notice whatsoever,  of a substantive change
in policy which provided that funds authorized under
Section 123 of the Job Training Partnership Act, 29
U.S.C. S 1501, Pub. L, No. 97-300, (JTPA) could not be
used for employment gohs~ating activities;

ETAviolatedthe Administrative Procedures Act (APA)
rulemaking requirements
restrdctions under Section

by adjudicating substantive
123 of the JTPA an& applying

suchre&rictions  retroactively, thereby imposing adverse
consequences on the State for relying on prior agency
holdings;

ETA gave Waehingtan express contractual approval to
use Section 123 funds for Employment Generating Activity
(EGA) projects, and, therefore, cannot now order the
State to repay such IllQnleS;

ETA is barred from imposing liability on Washington
by the equitable doctrines of estoppel and lathes.

he Relevant Chromd the Docents PileQ
InR ~otT1np8 .

Section 121(a)(2) of the Act and 20 C.F.R. 5 627.2 require the
State to file a Governortar Coordimtion and special Services Plan
for expenditure of JTPA funds, The Secretary is to review the plan
for overall compliance with the Act, If the plan is disapproved,
the Secretary iet to notify the Governor in writing within 30 clays
of eubmisrkm of the reason for diaappxov~1 so that the plan may be
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modified and brought into complierhue with the A&?

Washington contends that its Governo@s Coordination and
Special SerViCeS Plans filed pursuant to Section 104 of the Aot
expressly stated the State's intention to use Section 123 for
economic generating activities for program years 1984 through 1987
(Petitioner's exhibit l), The State asserts that ETA approved each
of the plans and that in reliance on such approval, Washington
executed a number of economic generating activities contracta for
program years 1984-1987.

The Governor's Coordination and Special Services Plan for:
program years 1984 and 1985 CoVerlng the period July 1, 1984 to
June 30, 1985 w&b submittecd an May 4, 1984, It &tt=ates that 25% of
the 8% funds were designated for Qconamic development? (EX lA),

While the record irsr net clear cn this point, It ia assumed for
purposes of the matfonthat economic development is synonymoue  with
economic generating activities,

A modification of tha Governor's coordination and Special
Services Plan for program year& 1984 and 1985 w&s subsequently
oubmitted. (EX IC), The date Qf the oubmisrPion  of EX 1C is not
clear on the basis of the documentation attached to the motion,
although it was presumably filed in 1985, The moc!ification alm
detiignatod 8% funds for economic deve2opmont. (EX 1C p, 2).

On June 20, 1984, ETA acknowledged the receipt on May 7 of the
Governor*s Plan. The letter stated the Plan would be checked
pursuant to 20 C.FJL S 627.2 and, if discrepancies were found, the

1 s 627.2 Governor's coordination and special, service8 plan.
(a) Submittal. By a date establish& by the

Stcrttary, any State seeking financial assistance under
the Act ehall ~ubnrit tu the Secretary a Governor's
coordination and 8p0&41 ttrvicta plan (mction
1Wa) (2)L

(b) Plan review. The Secretary shall review the
plan for overall compliance with the grovisims of the
act. If the plan is disapproved, the Secretary dlhal.1
notify the Governor in writing within 30 daya of
oubmission of the reasons for disapproval so that the
Governor may modify the plan to bring it into compliance
with the Act (section 121(d)).
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State would be notified in writing. (EX ID).~

Washington submitted its Go~ernor's Coordination and Special
Services Plan dated May 21,
(EX 1E). This plan

1986, for program years 1986 and 1987.
also earmarked 8% funUS for economib

development efforts. (EX 1E p. 2).

CM December 10, 1986 ETA reeponded to the State'@ Governor's
Coordination and Special Servicm Plan for Program Ysaro 1986 and
1987. (EX IF). The letter does not acidrerss the question of the
expenditure of 8% funds for economic development c)r economic
generating activities.
plan.

Nor does it explicitly approve the overall
Presumably, although the record is silent on this point, the

failure to express disapproval permits inference of approval. m
20 C.F.R. S 627.2.

Gn April 22, 1988, the State Auditor of Washington filed his
audit for the period July I, 1984 through June 30,
(Administrative File pm 187 $f;. w.). 1986.
from this record,

As far as can be determined
the expenditures in issue hare Were first

guc8tlonsd by the state Auditor.
relevant part

Thirs doauxnent canaluded i n
flOur examination disclosed 12 contract@ under the

JTPA program l l t which were made for the purpose  of cconomia
development and do not appear tc~ be authorized under the JTPA."
(Administrative File p. 198). The Audit stated further in thie
connection

We believe that the contracts resulted fn the
kp'enkture of ;TTPA moneys under ciraumstances  where
benefits to targeted individuals are difficult, if not
impossible to document.

(Administrative File p. 199)
On October 21, 1988, the Employment Security Department (MD),

a State agency, transmitted its Final Findings and Determination
Reports to the Rate's Board for Vocational Education. (EX 2). Em
construed JTPA a@ permitting expenditures of 8% funds for economic
generating activities.

On February 24, 1989, ETA's Regional Administrator in Seattle
advised ETA's Administrator that .many of the issues raised in the
audit6 under consideration here
current policy;

"are not adequately covered in
therefore we highly recommend that the several

policy guestIons brr addressed immediately":

1. Section 123(c)(3) requires only that 75 percent of
the 80 percent be spent for services and training far
eoonomicallycIisacIvantaged  individuals. Whatconstrainta

2 The Grant Officer's letter of August 3, 1983 EX lB, cannot
be can&ldecred  approval of the Governor'@ plan filed eubseguently in
May bf 1984.
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govern the remaining 25 percent?
busiwss allowable? Is training for small

_ 1 _ . 16: management assistance for new
analor expanding business permitted?
wicinanf: sgecific~ery_icespeJ?J&g
h&w to &eneiYt. the elia&&
percat is an excer&&onl?
2, Whce are,f;he ouuedet~ op ai3+ow~l e
eneratina Rfitivjties? Under wShat conditiontshm
be permitted to fund development and operation of
incubator projects? Are costs associate8 with building
design and renovation permitted?

3, Can JTPmrt ac&iviti&e,aeneu@ly  cwiad & hv
ho _-noa devalooment  Rvstem if there is ecrne
connection between the jobs create& and JTPA? Can JTpA
fund l.oan packaging functions?
bpprogriate?

Is tourism promOtim

4. Does the "endIt of increased jobs for the eligible
population (and the general population) justify almaart:
any "means"?

(JQNwsti SG?Qlw)'
On March 9, 1989, ETA issued its Final'beterminaticn  far the

audit period ending 3une 30, 1987.
Delerminatfon ETA, apparently,

(EX 3). In that Final
approved Washington*8 expenditures

for economic generating activities as follows:
mebwic premim a

fe ’
g&jr BJhWJJy the costsia 8. cwRa;t

1 u>tv in the 255 H&he 80% @f the 8% fu
which is not specifically designated far serviceB and
training of persans who are economicaLly disadvantaged.
Within the 25%, training and any of the servicea of
section 204 can be provided to individuala,  regarcllesgl of
fncomea Additionally, #erv$ces auwzed ~ecti.~
o.thant0 II 0 m ggecif id1mctiou which cm be suDpartLve
pctlv~

of tcan~ic deve~egnt

~EmH-~~~  auar?lfc8)  l

ESD filed a request for hearing wfth respect to certain other
cost8 disallowed by ETA'S Final Detsrminatfon  of March 9, 1989, 899
STP-17. The Grant Officer withdrew the Final Determination of that
date, Ths Department of Labor then moved to dismiss eince no
sanctions were pending.
on May 25,

The Deputy Chief Judge granted the Motion
1990 over the State's objection, (EX 4).

On June 13, 1996, the Department issued its Final
baterminatian  disallowing $517,127.00 on the ground that the
expenditures in question were unauthorized, since Section 123 does
not provide for employment generating activities. (EX 6).
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On November 21, 1990 the Department of Labor fiLmI a Final
I&termination disallowing expenditures of $1,449,345.00,  purouant
to Wnauthcrized contracts?
expenditures

The Final Detemini&iOh  held the
improper since there was ho indication that the

contracts in question provided services for "eligible enrolled JTPA
participants? According to the Determination %hs plain language
of Section 123 makes it obvious that 8 percent funds are to be
expended for eligible participants% (EX 7).

On February 21 t 1991 the ETA issue# a notice of proposed rule
making including among other topics the following:

Employment Generating Activities and Econotiic Development

Prov&& sIxcifica&ns Par allowable
~aactivitkz such as ah increase in jobs for
JTPA-eligible individuals and participants, and the
charging of such activltiea under the JTPA oost

Governor's Coordination  and Special Service6  Plan (GCSSP)

wy Q,& the GCSSP mu& include assurancxw  that the
Sfxtx's procurement standards adhere to regulatory
8tahd&rC& that the State wiU. monitor prcgr&x~o, and that
%&.,-we DrQV~d0~more detailed.CkscriptiQnoP  _m-oposed&te boJicies and @-.ivit~&w u

he
Ibasis.* rqzwt ofJT PA.,. f ux&&

(EX 9) (IWUlU&5 sur>plie_g).
On November 20, 1991 Dolores Battle, Administrator, Office of

Job Training ProgramS,' presumably a Department OP Ubar official,
advirsed the State of Color&do in pertinent part as follows:

2. What specific activities are/and are not allowable
with these funds?rr

We do not disagree with the Starte that, in general,
Section 204 may ioxm the basis: for Qducatfon and
training, including vocational education services, and
related servicers to participant0 to be pravided under
Section 123(c)[I) oP the Act. However, the emphasis of
section .I23 programs fs on "education and trainingc'
activities  for participants, While the full range of
Section 204 rctivitiersr may be appropriate for other
employment and training programs under Title IX-A, any
#uch activities should directly relate to Uducation and

3 From the context of the document, it ia inferred that she
is & Department of Labor official. (EX 10).
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training!' programs under Section 123 if %-percent funds
are to be ueed to pay for suah activities,

Therefore, we believe that c&r@ should be taken by the
State with regards to which Section 204 activities are
undertaken with El-percent funds, 6ince some activities
may be inappropriate for Section 123 program@, For
instance, specialized surveys under Sectibh 204(B),
employment generating activities under Section 204(19),
and on-site industry-specific training programs under
Section 204(24)
activities.

may not be appropriate 8-percent

Beyond this cautionary note,
exhaustive list of

we are unable to provide an

activitfeb;l.
allowable/unallowable 8-percent

In any event, this would be a matter
properly under the purview of the Governor, pursuant to
the Governor/Secretary Agreement and the provisibnc of 20
CFR 627.1 of the JTPA regulations.

A motion for summary judgment may be entered when there is no
genuine idisue as to any material fnctz and the moving party i@
entitled to a judgment as a matter of law. 10A Wright 61 Hillsr,

eral.Pract_cce and Prmure, 4 2725 at 75 (1983).

It should be noted at the outset that the Judge, on a motion
for Summary Judgment, cannot summarily try the facts, rather he
must apply the law to the facts that have been established by the
parties, (& S 2725 at 104). Summary juclgment, accordingly, may
nat be granted because th8 movanV8 facts appear more plausible or
because it appear6 that the opponent is not likely to prevail at
trial (U. at 104-105). The trier of fact, in 6hort, has no
discretion to resolve factual disputes on a aummary judgment
motion. (u. $ 2728 at 186).

Any doubts as tb Lhe existence bf a genuine issue of fact will
be resolved against the wovant.
judgment is, aCCordihc#y,

The evidence in aupport of summary

opposing the m&ion.
to be ccmstrued in favor of the party

(u. S 2727 at 124-125). Put anOth8r why, the
non-moving party is to be given the benefit of all reaeonable
doubts and inferences when passing oh the motion, (u. S 2737 at
177). Accordingly, "if the evidence presented on the motion io
subject to conflicting interpretations, or reasonable men might
differ on its significance,
2725 at 106, 109).

summary judgment is impr6gcP. (U. E
Where the evidenae in support of the motion

raises subjective issues such as motive or intent, a trial may be
reguired  since cross-examination  is the best means of testing this
type of evidence. (u. S 2727 at 137).
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The issues raised by the State's motion are akin to the
questions pertaining to intent and state of mincl raised *in many
aontract disputes. Xn the case of contract litigation, issues
involving the parties' state of mind are not to bo resolved by
erummary  judgment, particularly where the contract terms are
ambiguous 80 that the parties' intent is unclear. (L$. $ 2736.1 pp.
265~266), When evidence of custom and usage af the trade is
required in order to interpret an agreement, a motion for Bummary
judgment will. b8 denied, (u. ia 2730.1 at 284).4

"The otarting point in every case involving Construction of a
statute is the language ftaelf? ut v1 HochfeR¶ey, 425
U.S. 385, 197 (1976) and 'Ithe langtmge of a statute controls when
sufficiently clear in its context? u. at 201, Both partiee rely
on the text of the statute but reach diametrically opposed
conclusions as to whether Section 123 funda may be expended for
economJQ generating activities not directed to participants, This
appears tc be a case of first impression;
applicable precedent on this point.

neither party hers cited

The statutory language concerning the interrelation of Section
123 and Section 204 is not unambiguous. The position of the ETA
officials involved in LhiG question,
inconsistent in the relevant period.

moreover, has apparently been
Aaaordingly, it is difficult

to reach a confident oonclusion on this point, Nevertheless, lome
answer shoulci be given.

Section 202 (b)(1) makers it clear that the 8% funde lrhihall be
available to carry out Section 123, relating %o State education
programs under thirr Act? Section 123(c)(l) atatoo *'Funds
available under this section may be used to provide eduoation . .
and related eerviaea  under title XI? (-hash

-3-;BadL
kegraph

Section 204 defines the Wse of Funds" under Title II,
19 of that Section permits Employment  generating

activitiee to increase job opportunities for 9lisibl.e ~vi8u~
in the area? (-ha&,,& w&L@),

Ths morst logical camtructicm of Section 123(c)(1)  is that the
Section 123 funds expended for the Title III Gervices outlined in
Section 204 are t.o be limited to servicea for participant& This
would effectuate both sections of the statute without nullifying
sectian 123's restriction of funding to participant specific
oervices. Nevertheless, this conclusion is tentative4 The
statutory text in this case ia not so clear that it PreChd8a
consider&ion of the applicable legielative Idstory, i f  any. See

4 The State's argumenta concerning the
approval process raise anal*gous questionbl.

Department of Labor'8
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.tarC0~f.v C n tructw C_ Doration v. waltey

To date, the" ;arties ha:: devoted little
422 US 1 (1935)

materials in their respective motions.
Attention to B&

subsequently, Should the parties,
in their briefs cite legislative history, which its

persuasive on Section 123's scope,
to reconsideration,

then this ruling may be subjoot
The inconsistent positions taken by ETA

officials suggest& that in this instance the plain meaning  rule
should be cautiously applied.

Washington's argument that the Department should have re%olved
thfs matter by rule making is rejected. The permissible scope of
Section 123 expenditures is defined by the statute.
obligations are fixed by the terms of the Act, Washington'%

The Department has
no authority to modify the law by rule making. Far n[t he
rulemaking power granted to an administrative agency charged w th1the administration of a federal statute id; not the power to make
law, Rather, it ias 'the power to adopt regulations to carry into
l ffeot the will of Congrers a% expressed by the statute."' a

. Hochfelm, 425 U.S. 185, 213-214 (1976).

mg ~)&,Proceea  and ‘Cbntrnct  &guments

Washington urges that the failure to timely articrulate the
limit6 on Section 123 expenditures imposed, without notice, a
substantive restriction never before enunciated and that the policy
is being applied retroactively. This argument is, essentially
based an the Same factual contentions as the State's assertion that
it had contractual approval far the expenditure% in quastion.

The exhibits attached tb the State% motion appear to indicate
that at least in March Of 1989, some ETA officials agreed with the
State's position on EGA expenditures, that ETA had not articulated
it@ policy an this point with any clarity prior ta the Final
Dettrminations under appeal and that ETA officials were uncertain
ha te the Agency policy in this area. The State asserts %s oi
March 9, 1989, it was rsamnable far Mashfnqton to believe that all
ETA activities were proper and lawfu'l% (Stats's Memorandum pa 13).
In short, Washington's contentions on the notice question put in
issue the &ate of mind of its responsible officials. Motions for
summary judgment, however, are iI1 suited ta teeolve questions on
subjective matters such as intent or ssrtate,  of mind.

The State9 contention that ETA had contractually approved the
expenditures in question and that it relied upon euah approval
inVolVe% issues interrelated with the notice issue. The state
Governor's Plans an8 ETA documents responsive thereto da not
definitively resolve the issue, While the plans refer to economic
development and economic generating activities, they do not
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expressly state whether such services were or were not targeted to
participants. Although it might be inferred from the documents
that they were not, that is not a finding that can be appropriately
made on the basis of the dOcumsnts attached to this motion. Theexhibits in question 60 hot explicitly address this ISSUE xn
ahat, on the basis of this record there is a question Of genuine
and material fact as to the scope of the economic generating
arttivities proposed by the State and prcarcisely  what activities the
ETA approved.
that basiis.

The motion for summary judgment muat be denied an

The queetion of the respective rstates of mind ahd intent of
the responsible State and ETA officials aannot ba reeolved on tbr
basis of! the fragmented record attached to the motion. Testimony
is required to put these matters into context before a finding can
be made as to the parties? intent with respect to submittal and
approval of the Governor's Plans,

Washington asserts that the
pursuing its claim for reimbursement,

Department is estopped from
relevant to that contention,

The following principles are

Eetoppel is an equitable doctrine invoked to avoid
injustice in particular cases. While e hallmark of the
doctrine is its flexible application, certain principles
are tolerably clear:

"If one person makes a definite
misrepresentation af fact to another person
having redOon to believe that the other will
rely upon it and the &her in masonable
reliance upon it dose an sot . . . the first
perrrron is hot entitled

'l(b) to regain property or its value that
the other acquired by the act, if the other in
reliance upon the misregr@aentation  and before
discovery of the truth has so changed his
;;;ition that it would be unjust to deprive

4f that which he thus acquired,*1
Restatement (Second) of Torts S 894( 1) (1979).

s The March 9, 1389 Final Determination issued after the sums
in qW&iOh here had already been expended.
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Thus, the party claiming the estoppel must have relied on
its adversary's conduct %I such a manner as to change
his position for the wcr~e, II and that reliance must have
been reasonable in that the party claiming the estoppel
did not know n o r should It have known that Ate
adversary's conduct was misleading. . . .
ecu v,8~Communitv Healu T
(1984). (Footnotes omitted), t 467 U.S. 51, 59

The burden in making the CCIB~ for estopped against the
Government is, moreover, a heavy me. For:

[w]hen the Govarnment  is unable to enforce the law
because the conduct of its agentas hale given rise to an
estoppel, the interest of the citizenry as a whole in
obedience to the rule of law is undermined, 2t is for
this reason that it is well settled that the Government
may not be estopped an the same terms ast any other
litigant. l l l (Z,$ at 60).
Far the reasons already stated there are issues of fact to be

resoWed conecrning the parties f state of mind in the cc~rse of the
approval process for the funds in question, These issues are
clearly relevant to the defense of estoppel asserted by the state,
Accordingly, the IBQtiQh for summaty decision on grounds cf estoppel
rhoulc! bab denied for that reason.

XII addition, the Gtate muat demon&Pate that it so changed its
PQSitiQls in reliance on the Department's aasertcdmMrepresentations  that it would be unjust to require the repayment
in question. Xn this connection,
involving similar issues held:

the supreme Court in a case

Applying that standard it is clear that the issue of pr+dice
to the State from ETA% alleged misrepresentation cannot be
rsso~vcd on the bash Qf the present record. There is a genuine
Issue of material fact in this respect which mu& be roealved at
trial,
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chos

the dsfenoe of "[l]aches requires proof of (1) lack oE
diligence by the party against whom the defense is amerted, and
(2) prejudice to the party asserting the defense.
mted Stateq, 365 U.S. 265, 282 (1961).

-lo v,_

The def ensi?, it has been held,*Government, Yl% v._Summeru
doe8 not apply to the

reaoon underlying this principle
310 U.S. 414, 416 (1940). The
ia 'Ito be found in the great

public policy of preserving the public rights, revenues, an8
property from injury and loss by the negligence of publics
officers? Costti)lo, 365 U.S. wrq, at 281, citu ynitsd States
mHoar, 26 Fed. Gas, 329, 330 (No. 15,373).

In any event, the party asserting the defense has to
demonstrate prejudice.
showing on the basis of

Washington cannot make the regufsite
the present record. The motion for eummary

decision cannot be sustained on the basis of lhches.

he Der>artmentrs,Cro~s-M~~on  fommayv becisigp

The Grant Officer in his memorandum in opposition to
Wa6hington's motion moved for a summary decision affirming his
final determinations of June 13, 1990 and November 21, 1990.

Essentially, the Department urges that the plain meaning of
the law prohibits expenditure of 8% funds for economic generating
activitieti  not directed to participants. It asserts further that
the record demonstrates that the expenditures in querstfon were in
fact not directed to participants in accordance with the etatutory
requirements,

Washington opposes the cross-motion contending that it was net
Piled in accordance with the deadline specified by the Pretrial
Order dated March 29, 1992. The cross-motion was untimely under
the terms of the pretrial order. However, 20 C.F.R. $ 18,40(a)
permits a party responding to a motion for summary dscieion  to
countermove for summary decision. Accordingly, the Cross-motion
will be considered and the Statek answer thereto is received,

funds
In its answer Washington denies that it iec undisputed that the
in question were not targeted to participants. It assert8

that the Grant Officer hae not met his burden of proof on thim
point. It may well be that upon trial the Department will prevail
on itgl contention that the funds in question were not directed to
partiaipants. Nevertheless, the evidence submitted in connection
with the motion and cross-motion for summary decision simply
permits no definitive finding on this crucial point. The footnote
in Washington's brief on which the Department relies ~161 an
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admission is taa equivocal to sustain
d genuine im9ue of material fact epa
question were directed to or paid for
Accordingly,

IT XS ORDERED that Washington's
and the Grant Officer's Cross-Motion
they hereby are, denied.

the
to
the

Croes-motion.6 There is
whether the payments in
benefit of participante.

Motion for Summary Decision
for Summary Decision be, and

Administfitive tiw Judge

TFvB/jbm

6 The State Auditor's statement that the benefita Vo
targeted individuale are difficult, if not impossible to Uocumcnt~w
is similarly insufficiently definitive to meet the Grant Officer%
burden on a motion for aumnary decision.
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