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u.s DOPII'.M‘ of Labor QO#Hice of Administrative Law Judges
o Suite 201
PAX (80€) 722-3448 66 West Quesns Way
Hampton, Virginis 23669
804.722.06M

DATE: September 8, 1992

CASE NOS8.: 90=-JTP=-29
91-JTP-11

| N THE MAPTER OF

COW SSI ONER, EMPLOYMENT SECURI TY
OF THE STATE oF WASHI NGTON,

COVPLAI NANT,
V.
U.S. DEPARTMENT OF LABOR,
RESPONDENT.

ORDER DENYING MOTIONS FOR SUMMARY DECISION
Preliminary Statement

These are consol i dated actions by the u.s. Departnent of Labor
to recoup approxinmately $2,000,000,00expended by the State of
Washington pursuant to the Joint Training Partnership act, 39
U.8.C. § 1501 et geg. (JTPA). A Final Finding and Determination,
dated June 13, 199 0rdered the State to repay $517,127.00. (90~
JrP-29). The Final Finding and Determ nation issued Novenber 21,
1990 requires \Wshington to repay $1,448,144.00. (91-JTP-11). The
state filed timely requests for héaring in both cases.

The anounts inguestioninvelveso called 8% funds expended
under Section 133 of the Act for econom c generating activities in

program years 1984 through 1986 (19-3TP~11) and program year 1987
(90-JTP-29).

_ The State described its econom c generating activities,
i nvol ved herein, a8 follows:

Examples of washington’s economc  generating
activities for the |program years in question_included %ob
creation, referral, ~and placenent of JTPA eligiDble
| ndi vidual 8 for enploynment opportunities; incubator
devel opnent which incorporated a first-source hiring
requirement to employ economically disadvantaged persons;
and support of honmegrown businesses in distressed areﬁs,
women= and minority-owned businesses, and ot her
busi nesses that offered job creationoppertunities to
JTPA eligible individuals,
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It is the Gant officer’s position that funds expended under
Section 123 of the act may onI%/ be used for or on behal f of Jrea
eligible participants and thal there ig no provisioen under Section
123 allow ng for econom c generating activities (petitioner’s
Exhi bit 6). Washi ngton' s expenditures were disallowed on that
basi s.

The regul ations define a participant as foll ows:

Egz;;igian;_ means any individual who has (a) been
determned eligible for partici Patl on upon intake; and
(b) started receiving enployment, training, or services
except POSt -t erm nati on services) funded under the Act
following intake. Individuals who receive only outreach
and/or intake and initial assessment services oOr post-
program followup are excluded fromthis definition,

0 C.F.R., § 626.4)

The state’s JTPA prograns are generally funded pursuant to
Title Il of the JrpA, "Training Services for the Disadvantaged”.
such funds are to be allocated pursuant to Section 202 of the Act
pertaining to within state allocation.

Section 202(b)(1) pertaining to the 0% funds provides:

(b)(1) Eight percent of the allotnment of each state
(under section 201(b)) for each fiscalyear shall be
available to carry out section 123, relating to State
education prograns under this Act.

Section 123 of the Act pertaining to "state Education
Coordi nati on and erants" provides: in pertinent part as follows:

SEC. 123 (a) The sums avail able for this section
pursuant to section _292(b)11) shal | be used by the
Governor to provide financial assistance to any State
education agency responsible for education and training--

(1) to provide services far eligible
participants through cooperative agreement8
between seuch State education agency or
agencies, administrative entities in service

del i ver areas in the State, and (where

appropr iat e) local educational agencies; and

(2) to facilitate coordination of
education and training services for eligible
participants t hroug such cooperative
agreenents. _ _ _

(b) The cooperative agreements described in
subsection (a) shall provide for the contrlbuélon by the
State agency or agencies, and the local educational
agency (1f any), of atotal amount equal to the anmpunt
provided, pursuant to subsection (a) (1), I n the grant
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subj ect to such agreement.  Such matching anmount shall
not be provided from funds available underthis act, but
may include the direct cost of en'r)I oyment or training
services provided by State or | ocal prograns,

(c) (1) Funds available under thie section may be used to
provi de education and training, including vecational
education services, and related Services to participants
under title II. Such services nay include services for
of fenders and eother individuals whom the Covernor
determnes require special assistance.

The | egal question presented is anarrow one. Nanely, does
gection 123 permit expenditure of 8% funds for enploynent
generating activities not targeted specifically to participants?

The State, citing Section 123(c) (1), urgers that the plain
language of the statute permts the expenditure of funds for
economc generating activities net spent specifically far
participants. That ‘section provides:

(c) (1) Funds avajlable gn%g: this section ;?gy,c be
used to F:Qx(i,gg education and tralning, [ ncl ual ng
vocat | ona

education services, and
' TI.. Swh services nmay I nclude

participants under title vI.

services far offenders and other individuals whom t he

Governor determines require special assistance.
(Emphasis supplied).

.The State urges that the é:hr_ase "related Services to
participants under Title 1 is defined in Section 204 which
enumerates _such services under that title, Specifically the State
relies on Section 204(19) providing asfol | ows:

ust OF FUNDS

SEC, 204. Services which may be nade available to
youth and adults with funds provided under this title may
I nclude, but need not be limted to--

* h %

(1) enployment generati n% activities to
irﬁ:reas_e j Ob opportunities for eligible individuals in
€ area,...

Washington, accordingly, argues the term “related services"
when Sections 123 and 204 are read together includes "employment
generating activities to increase job opportunities for eligible
individuals in the area." (Section 204(19)).

On June 15, 1992, washingten in accordance

_ _ with the Pretrial
order filed its notion for summary decisien. The

Departnent on
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July 15 1992 inreply filed its cross-notion for sunmary decision.
The "State on July 23, 1992 filed its notion for leave to file a
reply to the cross notion and its memorandum i N support thereof,

The State’s Motion for Summary Decision

The state contends summary decision should be granted urging
that the plain |anguage of the statute permts use of Section 123
funds for enploynent generating activities. It also asserts it {is
entitled to summary decision on procedural and equitablegrounds.
In this connection, " Washi ngton contends the fol | ow ng;

ETA  (BEmployment Training Adninistration, a
Department of LabOr Agency) violated the most f undanent al
notions of due process; by falingto give Washington fair
notice, or any notice whatscever, of a substantive change
in policy which provided that funds authorized under
Section 123 of the Job Training Partnership Act29
U S.C. § 1501, Pub., L. No. 97-300, (JTPA) coul d not be
used for enpl oyment generating activities;

ETA violated the Admi nistrative Procedures Act (apa)
rulemaking requirenents by adjudicating substantive
restrictions under Section 123 of the JTPA and appl yi ng
such restrictions retroactively, thereby inposing adversée
ﬁolnés,_equences on the State foor relying on prior agency
ol di ngs;

ETA gave \Waehingtan express contractual approval to
use Section 123 funds for Employment Generating Activity
éEGA) projects, and, therefore, cannot now order the

t at e to repay such monies;

ETA is barred from imposing |iability on Washi ngton
by the equitable doctrines of estoppelandlaches.

The Rel evant chronolegy and the Documents Filed
In Support of Washington's Motion

Section 121(a)(2) of the Act and 20 c.F.R. § 627.2 require the
State to file a Governor’s Coordination and special Services Plan
for expendi ture of JTPA funds. The Secretary is to review the plan
for overall conpliance with the Act, If the plan is disapproved,
the Secretary 4s to notify the Governor in witing within 30 cl ags
of submission of the reason for disapproval so that the plan nay be
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nodi fi ed and brought into compliance With the act.!

Washington contends that its Governor’g Coordinati on ana
Speci al services Plans filed pursuant to Section 104 of the aet
expressly stated the state’s i ntention touseSectioni2ifor
econoni c generatln%. activities for program years 1984 through 1987
(Petitioner's exhibit 1), The State asserts that ETA approved each
of the plans and that 1n reliance on such approval, shi ngt on
executed a nunber of econom c generating activities contracts for
program years 1984-1987.

The Governor's Coordination and Special Services Plan tor
program years 1984 and 1985 covering the period July 1, 1984 to
June 30, 1985 was submitted an May 4, 1984, It states that 25% of
the 8% funds were desi gnated for "economic devel opnent? (EX 1a).

Wiile the record is not clear on this point, itis assuned for
purposes Of the motion that econom ¢ devel opnment 1S synonymous Wi th
econom ¢ generating activities,

A nodification of tha Governor's coordination and special
Services Plan for program years 1984 and 1985 was subsequent|
submitted. (EX 1c). The date of the submission Of EX 1¢ I1s no
clear on the basisof the docunentation attached to the motion,
al though it was presumably filedi n 1985, The wmodification also
designated 8% funds for eConom Cc development. (EX 1¢ p. 2).

On June 20, 1984, ETA acknow edtt;ed the receipt on May 7 of the
Governor’s Plan. The letter stated the Plan woul d be checked
pursuant to 20 c.F.R. § 627.2 and, i f discrepancies were found, the

1§ 627.2 Governor's coordination and special services plan.

(a) Submttal. By a date established by the
Stcrttary, any State seeking financial assistance under
t he Act shall submit to the Secretary a Governor's
coordination and special services  plan (section
121(a) (2)). : :

b) Plan review.  The Secretary shall review the
plan for overall conpliance with the provisions of the
act.. 1f¢ the plan is djsapproved, the Secretary shall
notify the Governor in witing within 30 days of
submission of the reasons for disapproval so that the
Governor may nodify the plan to bring it into conpliance
with the Act (section 121(d)).
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state woul d benotified in witing. (EX 1D).2

~Washington submtted its Governor’s Coordi nation and Speci al
Services Plan _dated May 21, 1986, for program years 1986 and 1987.

éEX 1E). This plan_also earmarked 8% funds for ecenomic
evel opnent efforts. (EX 1E p. 2).

on Decenber 10, 1986 ETA reeponded to the state’s Governor’s
Coordi nati on and special Services Plan for Program vears 1986 and
1987. (EX IF). The letter does not address the questi on of the
expenditure of 8% funds for econom c devel opnent eor economc
generating activities. Nor does it explicitly approve the overall
lan. Presumably, although the record is silent on this point, the
ailure to exgress di sapproval permts inference of approval. gees
20 c.F.R. § 627. 2.

_on April 22, 1988, the State Auditor of Washington filed his
audit for the period July 1, 1984 through June 30, 198,
(Administrative File p. 187 et. geg.). As far as can be determ ned
fromthis record, the expenditures in issue hare weretirst
questioned by the state Auditor. This dooument concluded in
rel evant part "our exami nation disclosed 12 contracts under the
JTPA program ... which were nmade for the Cfurpose of econonmic
development and do not appear teo be authorized under the aJrpa.n
(Admi r{l_stratlve File p. 198). The Audit stated further in this
connect i on

.« « . Weé welieve that the contracts resulted in the
expanditure Of JTPA moneys Under circumstances ere
benefits to targeted individuals are difficult, if not
| mpossi ble to document. _
(Administrative File p. 199)

on Cctober 21, 1988, the Enployment Security Department (ESD),
aState agency, transmtted its Final Findings and Determ nation
Reports to the state’s Board for Vocational Education. (EX 2). Esp
construed JTPA as permtting expenditures of 8% funds for economc
generating activities.

. On February 24, 1989, ETA’s Regional Admnistrator in Seattle
advi sed ETa’s Administrator that many of the issues raised in the
audits under consi deration here "are not adeguatel y covered in
current policy; therefore we hlghl recommend t hat "t he several
policy guestions be addressed | mMmedi atel y":

1. Section 123(c)(3) requires only that 75 percent of
the 80 percent be spent for servicés and training far
economically disadvantaged | Ndi vi dual S. what constraints

2 The erant OFficer's letter of August 3, 1983 EX 1B, cannot
ll\)/g cg?sil%eé'fd approval of the Governor’s plan filed subsequantly I n
y .
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govern the remaining 25 percent? |s trajning for small
business al | owabl e?” 1s nana%zrrent assi stance for new
anayor expandrhg business permtted? Would the pon-

L : ‘ d under Section 204

=34 LS il d > Al Huje Bl
%gng;:gting ngt%yi;égs& Under ions shauld JTPA
be permitted to T unN evel opnent an opera’fc’iupn‘T.Topfl
I ncubator projects? Are coSts associated with buil ding
design and renovation permtted?

it

3. Ca r v e i

n me é‘ there I'S gome
connecti on between € | 0D0S Create and_mm Can JTPA

fund lean packaging functions? |s touriSm promotion
appropriate?

4, Does the "ena" of increased johs for the eligible
popul ation (and the general population) justify almest
any "means"?

(Emphasis supplied).

. on March 9, 1989, ETA issued its Final Determination far the
audit period endi ng June 30, 1987. (EX 3). | n that Final
Determination ETA, apparently, .aépprov?d Washington’s expendit ures
for econom ¢ generating activities as tollows:

1= < ! 1168 STE grgnt
N the 255 of the so% (égg the 8% igndg”
ch 1s not specl y designated Tar services
training of persans who aie economically di sadvantaged.
Wthin the 25%, training and any of the services of
section 204 can be provided to individuals, regardless Of

income. Additionally, _services authorjzed under gection
ot A gavera ‘.u

e
.T‘ D3 [Aelz E —

icH

Esb filed a request for hearing with respect to certain other
costs di sal | owed by ETA’s Final Determination Of March 9, 1989, s8s-
JTP~17, _The Gant "officer Withdrew the Final Determnation of that
date, . Ths Department of Labor then noved to dismiss since no
sanctions were pendi ngz. The Deput%, Chi ef Jud%% grant ed the Motion
on May 25, 1990 over the State's objection, ( ).

On June 13, 1990, the Department jssued its Fi nal
Determination di sal | owi ng $517,127.00 on the ground that the
expendl tures in question were unauthorized, sinCe Section 123 does
not provide for enployment generating activities. (EX 6).
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On November 21, 1990 the Department of Labor filed a Final
Datermination di sallow ng expenditures of $1,449,345.00, pursuant
t 0 "unauthorized contracts? The Final Determination held the
expenditures inproper since there was ho indication that_ _the
contracts in questionprovi ded services for "eligible enrolled JTPA
participante", According to the Deternmination “the plain Ianguage
of Section 123 makes it obvious that 8 percent funds are to be
expended for eligible participants% (EX 7).

~ On February 21 , 1991 the ETA issueda notice of proposed rule
maki ng including anong other topics the follow ng:

Enpl oynent GeneratingActivities and Economic Devel opnent

II ’=l eMpPRLOYIIen

ggﬁert;gg %fgiy j;gg s SUCh as ah [ ncrease in jobs for
J -el'rgible 1ndividuals and participants, and the
charging of such activities under the JTPA cost

categories. Specify that egonomic _davelopment and
foreign travel axae pot allowable JTPA activities.

Governor's coordination and Special S$ervices Pl an ( GCSSP)

the GCSSP must i ncl ude assurances that the
State’s procurenent standards adhere to regul ator
standards, that the State will nonitor programs, and tha

the N & jetailed
2 ' \tieg &g

Job Trai ni n% Programs,3 presunmably a Departnent of Laber official,
advised the State of cColorade in pertinent part asfollows:

On Novenber 20, 1991 Dolores Battle, Administrator, Ofice of

2. "what specific activities are/and are not allowable
with these funds?"

We do not disagree with the state that, in general,
Section 204 rmay form the basis for "education and
training, including vocational education services, and
rel at ed services to participantO to be provided under
Section 123(e¢) (1) of the Act. However, the enphasis of
Section 123 programs is on "education and training"
activities for parti ci pants, while the full range of
Section 204 activities may be appropriate for other
employment and training prograns under Title II-A, any
such activities should directly relate to "education and

_ 3 From the context of the document, it is inferred that she
is a Departnment of Labor official. (EX 10).




training" prograns under section 123 i f 8-percent funds
are to be used to pay for suah activities,

Therefore, we believe that care shoul d be taken by the
state With regards to which Section 204 activities are
undertaken with El-percent funds, singce Sone activities
may be inappropriate for Section 123 programs. For
instance, specialized surveys under Section 204(9),
enpl oyment generating activities under Section 204(19),
and on-site industry-specific training programs under
Section 204(24) may not be appropriate s-percent
activities.

Beyond this cautionary note, we are unable to provide an
exhaustive 1ist of  allowable/unallowable 8=-percent
activities, In any event, this would be a matter
Properly under the purview of the Governor, pursuant to
he Governor/ Secretary Agreement and the provisions of 20
CFR 627.1 of the JTPA regulations.

Applicable Princinleg

A notion for sunmary judgment may be entered when there is no
genui ne issue as to any material faet and the noving party is
entitled to a judgnent as a matter of law.  10A wright & Miller,
Federal Practice and progedure, § 2725 at 75 (1983).

It should be noted at the outset that the Judge, on a notion
for Sumary JudPrTent, cannot summarily try the facts, rather he
must apply the [law to the facts that have been established by the
parties, (Id. § 2725 at 104). Sunmary judgment, accordingly, nmay
nat be granted because the movant’s facts appear nore plausible or
because it appears that the opponent is not likely to prevail at
trial (1d. at 2104-105), The trier of fact, in short, has no
di scretion to resolve factual di sputes on a summary judgnment
nmotion. (Id. § 2728 at 186).

AnY doubts as to the existence bf a genuine issue offact will
be resol ved agai nst the movant. The evidence in aupport of summary
judgnent is, accordingly, to be construed in favor of the party
opposing the motion. (Id.§ 2727 at 124-125). Put another why, the
non-noving party is to begiven the benefit of all reasonable
doubts and inferences whenpassing oh the notion, (Id.§ 2737 at
177). Accordi nql_y, _"if the evidence presented on the notion is
s_ubg ect to conflicting interpretations, or reasonable men m ght
differ on its significance, summary judgnment is improperv. (Id. §
2725 at 106, 109)., Wuere the evidence in support of the notion
rai ses subjective issues such as notive or intent, a trial nay be
required SiNCe cross-examination i S the best neans of testing this
type of evidence. (Id. § 2727 at 137).
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The issues raised by the State's notion are akintot he
questions, pertaining to intent andstate oOf mind rai sed ‘in many
contract disputes. In the case of contract litigation, issues
involving the parties' state of mind are not to be resolved by
summary judgment, particularly where the contract terns are
anbi guous so that the parties' “intent is unclear. (Id.§ 2736.1 pp.
265-266) .  \Wen evidence of custom and usage of the trade Is
required in order to interpret anagreement, a notion for summary
judgnment will. be denied, (Id.s§ 2730.1 at 284).%

"The starting point in every case involving Construction of a
statute is the | anguage itself." v, , 425
v.s. 385, 197 (1976) and "thelanguag)e of a statute controls when
sufficiently clear in its context? JXd. at 201, Both partiesrely
onthe text” of the statute but reach dianetrically opposed
concl usions as te whether Section 123 funds nay be expended for
economie generating activities not directed to participants, This
appears to be a case of first inpression; neither party hers cited
appl i cabl e precedenton this point.

The statutory |anguage concerning the interrelation of Section
123 and Section 204 i's not unambigueus. The position of the ETA
officials involved in this question, noreover, has apparently been
inconsistent in the relevant period.  Accordingly, it is difficult
to reach a confident conclusion on this point, Nevertheless, sone
answer shoul ci be given.

_Section 202 (b)gl) makes it clear that the 8% funde"shall be
available to carry out Section 123, relating to State education
prograns under ‘this Act". Section 123(c)(l) states "Funds
avail abl e under this section may be used to provide education.,
and rel ated services (ﬁf@ﬂﬁu under title 1I", -(Eﬁmhﬁg
gsupplied). Section 2 ef1Lnes the "use of Funde" under Title [,
Paragraph 1% Of that Section permts "employment generating

activities t 0 increase job opportunities for
in the area". (Emphasis supplied).

The most | 0gi cal comstruction Of Section 123(e)(1)isthat the
Section 123 funds expended for the Title II services outlined in
Section 204 are to be limited t O eervices for participant& This
woul d effectuate both sections of the statute without nullifying
section 123's restriction of funding to participant specific
services. Nevertheless, this conclUsion is tentative, The
statutorv text in this case is not so clear that it precludes
consideration Of the applicabl e legislative history, if any. See

¢ The state’s argumenta concerning the Department of Labor’s
approval process raise analogous questions,
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*ngg:ggnn;yc N _structiQ cor poration v. %g],;g: 422US 1 (193R),.
0 date, the" parties have devoted T1file Attention to gsuch
materials in their respective notions. Shoul d the parti es,
subsequently, in their_briefs cite legislative hi story, which is
ersuasive on Section 123's scope, then this ruling my be sub&oct
0 reconsideration, The inconsistent positions taken by ETA
officials suggests that in this instance the plain meaningrule
shoul d be cautiously appli ed.

Rule Making

Vashi n%t on's argument that the Departnent should have resolved
thfs matter by rule nmaking is rejected.” The pernissible scope of
Section 123 éxpenditures 1s defined bY the statute.  Washington' %
obligations are fixed by the terms of the Act, The Department has
no authority to modify the | aw by rule naking. Far “rtihe
rul emaki ng power granted to an admistrative aggency char eé 1tn
the adm nistration of a federal statute is not the ‘power 10 make
law, Rather, it is ’the power to adopt regulations tecarry into
o ffeot the' will of Congress a% expressed by the statute.’" Erpst
& Ernst v. Hochfelder, 425 U. S. 185, 213-214 (1976).

The Due Process and Contract Arguments

Washington urges that the failure to ti rre]%/ articulate the
limits Oon Section 123 expenditures inposed, w thout notice, a
substantive restriction never before enunciated andthat the policy
I S being aﬁpl ied retroactively. ~ This arqument is, essentiall

based on the same factual cont’entions asthe state’s assertion tha

it had contractual approval far the expenditure% in gquestion.

The exhibits attached to the state’s nmotion appear to indicate
that at least in Marech O 1989, sone ETA officials agreed with the
State's position on EGA expenditures, that ETA had not articul ated
its policy an this point with any clarity prior to the Final
Deterninations under appeal and that ETA officials were uncertain
ha te the A%ency policy in this area. The State asserts "As of
March 9, 1989, 1t wasreasenable far Washington t0 believe tﬁat al
ETA activities were proper and lawful®, &St ats's Menmorandum p. 13).
In short, Washington's contentions on the notice question put in
| ssue the state of mind of its respaonsible officials. Motions for
sumrary judgnent, however, are i1l Suited to resolve questions on
subj eCtive matters such as intent or state of mnd.

The staters contention that erahad contractual |y approved the
expenditures i N question and that it relied upon such approval
invelves issues interrelated wth the notice iSsSue. The state
Governor's Plans and ETA docunents responsive thereto da not
definitively resolve the issue. While the plans refer toeconomic
devel opnent ~ and economi ¢ generating activities, they do not
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expressly state whet her such services were or were net targeted to
Partlm pants.  Although it mght be inferred fromthe documents
hat they were not, that is not "a finding that can be appropriately
made on the basis of the documents attached to this notion.  The
exhibits in question do hot explicitly address this issue.®In
short, on the basis of this record there is a question Of genuine
and material fact as to the scope Of the econom ¢ generating
activities proposed by the State and precisely what activities the
ETA approved. The notion for smmry] udgnent must be denied an
that basis.

The guestion Of the respective states of mind and intent of
the responsible stateand ETA officials aannot be resolved ONn the
basisef the fragmented record attached to the motion. Testinony
ie required to put these matters into context before a finding cen
be made as to the parties? intent with respect to submttal and
approval of the Governor's Pl ans,

Estoppel
Washington asserts that the Department is estopped from
pursuing its claimforrej mbursenent, he follow ng principles are

rel evant to that contention,

.. Estoppel is an equitable doctrine invoked to avoid
injustice in particular cases. Wile a hallmark of the
doctrine is its flexible application, certain principles
are tolerably clear:

_ "I'f one person nmakes a definite
m srepresentation ef fact to another person
havi ng reason to believe that the other will
rely upon it and the other i N reasonable
relTance upon it does an act... the first
person IS hot entitled

% % * W

"(b) tO regain Property_ orits value t hat
the other acquired bythe act,” if the other in
reliance upon the misreﬁresentation and before
di scovery of the truth has so changed his
position that it would be unjust to deprive
him ©f that which _he thus acquired."
Rest at ement (Second) of Torts § 8s4( 1) (1979).

_ 5 The March 9, 1e89Final Determ nation issued after the suns
I n guestion here had al ready been expended.
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Thus, t he party clamingthe estoppel must haverelied on
its adversary's conduct win such a manner as to change
his position for the worse," and that reliance nust have
been reasonable in that the part% claimng the estoppel
did not know nor should |t have known that its
adversary's conduct was m sl eadi ng. ...

LtV ' . 467 U. S. 51, 59
(1984). oot notes omtted),

The burden in maki ng the case for estoppel agai nst the
Governnment Is, noreover, & heavyone. For:

(wihen the Government i S unable to enforce the law
because the conduct of its agents hale given rise to an
estoppel, the interest of the citizenry as a whole in
obedience to t he rule of law i s undermned, 1t ig for
this reason that it is well settled that the Governnent
may not be estopped an the same terns as any other
litigant. ... (ld.at 60).

Far the reasons al read%/, stated there are i ssues of fact to be
resolved concerning the parfies’ srate of mind i N the course of the
a‘oproval process for the funds in question, These issues are
clearly relevanttothe defense of estoppel asserted by the state,
Accordi'ngly, the metion for summary deciSion on grounds of estoppel

should bedenied fOr that reason.

In addition, the state must demonstrate that it so changed its
positien in reliance on the Department’ s asserted
misrepresentations that it woul d be unjust to require the repaynent
| N questi on. In this connection, the suprene Court in a ocase

involving simlar issues held:
. « » And even if there will be a reduction below the
service provided by respondent prior to its receipt of
CETA funds, oreclose

= - = - e -9 =AeL=3= . brd 4 &= =110 0y - S ALLAL n"ne

from yespondent’s use of the money have more than offget
ASE 0 CHal Narasnip asso ared 4 ) = =ie %-12W

esto « Respondent cannot raise an estoppel

without proving that it will be significantly worse off

than if it had never obtained the CETA funds in question.

(Emphasis supplied). Heckler, supra, 467 U.S, at 63,

App|syi ng that standard it is clear that the issue of prejudice
to the State from gra’s all eged m srepresentati on cannot Dbe
resolved on t he basis of the present record. Ther% i's a genuine
igsue of material fact in this respect which must be resolved at

trial.
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Laches

.. The defense Of "[l]aches requires proof of (1) |ack oé
o(I|2I)|gen¢edby t?e ﬁrty atgal nst V\{n_o tthﬁ dgfignse | S asserted, an

rejudice to the par assertin e defense. Costello v
m;gg_sigm,_BGS U S p265¥ 282 (1961).

The def ense, it has been held, does noet apply to the
Governnment, U.S. v. i 310 U.S. 414, 416 (11940). The
reagson underlying this principle is "tpo be found in the great
public policy of preserving the public rights, revenues, and
property from inj urgl and 1oss by the negligence of publie
of ficers? Qosggllg,_?: 5 U.S. supra, at 281, citing United States
Y. Hoar, 26 Fed. cas. 329, 330 (No. 15,373).

In any event, the party asserting the defense has to
denonstraté prejudice. shington cannot mnmake the requisite
showi ng on the basis of the presenl record. The notion for summary
deci sion cannot be sustained on the basis of laches.

h epa ! ss~-M a

The Grant Oficer in his nmenorandum in opposition to
Washington’s notion moved for a summary decision affirmng his
final determnations of June 13, 1990 and Novenber 21, 1990.

Essentially, the Department urges that the plain neaning. of
the | aw prohibits expenditure of 8% funds for econom ¢ generating

activities not directed to participants. i1t asserts further that
t he record denonstrates that the expenditures in question were in

fact not directed to participants in accordance with the statutory
requi renents,

. Washi ngt on opposes the cross-notion contendi n% that it was net
Piled in accordance with the deadline specified by the Pretrial

Order dated March 29, 1992.  The cross-notion was untinely under
the terns of the pretrial order. However, 20 C.F.R. § 18, 40(a)

permits a party responding to a motion foOr summary decisionto
countermove for 'summary decision. Accordipgly, the cross-motion
wi Il be considered and the state’s answer théreto I's received.

In its answer Washington denies that it is undisputed that the

funds in question were not targeted to participants. |t assert8
that the Grant officer hae not net his burden of proof on this
point. It may well be that upon trial the Departnent wil|l prevail

on its contention that the funds in question were notdirected to
participants. Neverthel ess, the evidence submtted in connection
Wwth the nmotion and cross-notion for summary decision Sinply
permts no definitive finding on this crucial point. The footnote
I n Washington's brief on which the Departnent relies as an
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admi ssjon is tee equivocal to sustain the cross-motion.® There is
a genuine issue of material fact as to Whether the payments in
question were directed to or paid for the benefit of participants.
Accordingly,

| T 1s ORDERED that Washington's Mtion for Summary Decision
and the Grant Officer's Cross-Mtion for Sunmary Decision be, and
t hey hereby are, denied.

THEODOR P, RAND
Administfative Law Judge

TPVB/jbm

6 The State Auditor's statement that the benefits "to
targeted individuals are difficult, if not inpossible to document”

is Simlarly insufficiently definitive to meet the Gant Officer's
burden on a motion for swmmary deci Sion.
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