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DECISION AND ORDER

Thisisadispute arising under the Job Training and Partnership Act (JTPA), 29 U.S.C. $150 1
et seq., and the implementing regulations contained at 20 C.F.R. Part 632 and 636. Complainant
‘NATO Indian Nation (NATO) has requested an administrative review under 20 C.F.R0 636.10 of
the decision of the Grant Officer to reject their application for a grant to provide job training services
to the Indian population of the state of Texas under Title |V, Section 401 of theJTPA. OnMay 7,
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1997, NATO filed aformal request for hearing in front of the Office of Administrative Law Judges.’
In lieu of a heating, and pursuant to this Court’s Order of May 14, 1998, the parties have stipulated
that the record of this matter will be comprised of the administrative file; Federdly Recognized Native
American Trbes, 1996, U.S. Department of the Interior, Bureau of Indian Affairs, Native American
Data from 1990 Census - State of Texas; Native Americans PY 1997 JTPA Title IV-A Allotments,
Employment and Training Administration, U.S. Department of Labor; and the June 26, 1998
deposition testimony of Grant Officer James C. DeLuca. Both parties submitted timely post-hearing
briefs.

STATEMENT OF THE CASE

A. Background

Section 40 1 of the JTPA provides:
The Congress finds that —

(1) serious unemployment and economic disadvantages exist among members of
Indian, Alaskan Native and Hawaiian Native Communities;

(2) there is a compelling need for the establishment of comprehensive training and
employment programs for members of those communities; and

(3) such programs are essentia to the reduction of economic disadvantages among
individual members of those communities and to the advancement of economic and
socid development in the communities consistent with there goals and lifestyles.

29 U.S.C. § 1671(a).

As stated a bove, Congress determined that this program should be administered by the
Federal government versus administration by the individual states. This Section requires that the
Secretary of Labor

.. shall after consultation with representatives of Indians and other Native Americans,
prescrii such rules, regulations and performance standards pursuant to section 15 16
of thistitle relating to Native American programs under this section as may be
required to meet specia circumstances under which such programs operate.

' Ydeta Del Sur Pueblo, Tiqua Indian Reservation and the Dallas Inter-tribal Center filed notices
to participate as parties-in-interest. However, neither party has filed any pleadings, participated in any
conference calls, or participated in the deposition of Grant Officer DeLuca.



29U.S.C. § 1671(h)(1).

Competition for grants under the JTPA is conducted every two years. To implement the
program, the Secretary of Labor promulgated the regulations located at 20 C.F.R. Part 632. The
procedures for awarding grants under Section 401 of the JTPA are found at 20 C.F.R. §§ 632.10
through 632.125. Under these regulations, the Department of Labor is required and did publish the
criteriafor selection of JTPA grantees for the program years 1997 and 1998 in theFederal Register,
the Solicitation for Grant Application: Final Designation Procedures for Grantees for Program Y ears
1997 and 1998 (SGA). 61 Fed. Reg. 4817048174. These criteria are based on the eligibility and
application requirements promulgated by the U.S. Department of Labor at 20 C.F.R. § 632.10 and
§ 632.11. Section 632.1 |(a) specifically provides

... an applicant for designation as a Native American grantee shall submit a
notice of intent to apply for funds . . . [and] the following informationghall be
included in the notice of intent: (emphasis added)

(1) Evidence that the applicant meets the requirements for a Native American
grantee contained in $632.10; . . .

(3) A description of the applicant’s organization, including thelegal status of
the applicant, the process of selection of the governing body, the duties and
responsibilities of the governing body, and in the case of private non-profit
organizations, a copy of the articles of incorporation. (emphasis added).

Further, Part 111, “Final Notice of Intent,” of the SGA provides that an applicant must submit
aFii Notice of Intent (FNOI) and that the FNOI must contain (as outlined at 20 C.F.R. § 632.11):

An indication of the applicant’s legal status, including articles of incorporation
Or consortium agreement as appropriate.

B. Chronology

On December 31, 1996, NATO filed their Final Notice of Intent (FNOI) with the Department
of Labor seeking agrant for program years 1997 and 1998 pursuant to Title IV, Section 401 for al of
the non-reservation land in the state of Texas. In addition to NATO, the Department also received
FNOI’s from the Alabama-Coushatta Indians for their reservation and the 122 countiesin the eastern
half of Texas, from Y deta Del Sur Pueblos, Tiqualndian Tribe for their reservation and the 122
counties in the western half of Texas, and from the Dallas Inter-tribal Center for the counties around
Dallas, Texas. Both the Alabama-Coushatta Indians and the Y sleta Del Sur Pueblos, Tiqua Indian
Tribe applied as federally recognized trii and the Dallas Inter-tribal Center as an Indian private, non-
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profit organization. All three were incumbent JTPA Title IV grantees.

On February 19, 1997, the Grant Officer informed NATO that their application/FNOI had been
ruled ineligible and rejected, as it did not provide documentation of NATO’s lega status or
documentation that NATO was a state or federally recognized tribe. On March 1, 1997, the Grant
Officer designated the Alabama-Coushatta Indians, Y sleta Del Sur Pueblos, Tiqua Indian Tribe, and
the Dallas Inter-tribal Center as Title IV, Section 401 grantees for program years 1997 and 1998 for
the geographic regions requested in their FNOIs.

On February 27, 1997, attorney Kenneth Bonner, then representative of NATO filed a petition
for reconsideration, which included NATO's constitution and by-laws as atribe, as well as their articles
of incorporation as a non-profit entity. No documentation indicating that NATO was a state or
federally recognized tribe was included, nor was any documentation that NATO had their own
reservation. In an April 8, 1997 letter to Bonner, the Grant Officer denied NATO'’s petition for
reconsideration, explaining that NATO’ s application/FNOI had been rejected as incomplete and that
accepting any additional documents as part of a petition for reconsideration would be contrary to the
Department’ s stated policy of not accepting new information after the deadline for submission of the
FNOI. On May 7, 1997, NATO filed a request for a hearing before the Office of Administrative Law
Judges.*

B. Deposition Testimony of Grant Officer James C. Del.uca

James Del_ucais acontracting grants management specialist for the U.S. Department of Labor
and serves as the contracting and grant officer for the Department of Labor. He has held that position
since 1989. Del uca is responsible for decisions regarding Native American grants. His deposition
testimony was taken in lieu of aformal hearing in this matter.

Del uca testified that because the awarding of a grant is a competitive process, it is aways
incumbent on the applicant to provide al the specifically required information. This information
includes the legal status of the organization. If the organization is a tribe, they can establish their legal
status with the documentation provided to them from the Bureau of Indian Affairs (BIA), or if the tribe
is not BIA-recognized, then documentation from their state establishing state recognition. If the
organization iS applying as a private, non-profit organization, their legal status can be established with
a letter from their state, their charter, and their articles of incorporation. Because of staffing
restrictions, the Department does not have the resources to investigate an organization’s legal status.
The legal status of an organization is required because the Department provides grantsto legal entities
to operate Department programs, not to individuals.

2 The Grant Officer filed @ motion to dismiss for lack of jurisdiction on November 5, 1997. This
motion was denied.
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Del uca explained that under the JTPA an absolute preference is given to federal and state
recognized Indian tribes applying for grants for their own reservations, but for off-reservation land,
recognized tribes receive no greater preference than a private, non-profit organization. A Hierarchy
1 designation, for which NATO applied, is for federal or state recognized tribes on their own
reservations.> NATO provided no information that they had a reservation for which they were

applying.

Del uca does not define which organ&ions qualify asan Indian tribe. Rather, he relies on the
BIA and the states to inform him of which organizations have received such recognition. If a self-
proclaimed “tribe” is not BIA or state recognized, Deluca consults with the Division of Indian Native
American Programs (DINAP)* prior to making the appropriate determination of status. Here, he
concluded that, with exception self-attestation, NATO submitted no evidence of “tribe” status.

Regarding the rejection of NATO'’ s application, Del uca testified that the Department’s
Solicitation for Grant Application: Final Designation Procedures for Grantees for Program Y ears 1997
and 1998 (SGA), printed in 61 Federal Register 48 170-48 174, and the corresponding federal
regulations require applicants to provide whether they are tribes or whether they are private, non-profit
corporations, i.e. provide their legal status. The legal statusis required of every applicant for non-
reservation land. NATO failed to provide their legal statusin their application/FNOL, and was rejected
on that basis. The result would have been the same whether they had applied as a tribe or as a private,
non-profit corporation. Deluca testified that he did not review NATO's proposa once he determined
that their legal status was not provided.

After NATO was informed that their application had been rejected, Deluca received from their
representative NATO's articles of incorporation and 501C3 status as a private, non-profit organization
as part of their motion for reconsideration. He did not consider the additional information because it
was not submitted with NATO's original proposal (FNOI). Thiswas due to the competitive nature of
the process and the desire to befair to all applicantsinvolved. Deluca explained that this was the usua
treatment of information submitted after the origina proposa deadline and that NATO was treated no
differently than an other applicant who submits additional information with a motion for
reconsideration.

3 An exception is provided for Oklahoma Indians, which is not relevant to this matter.

* DINAP is the program office which administers JTPA Title 401 programs. They are responsible
for the process of determining the hierarchy status of an applicant, which is determined by the division
Chief or by committee, however, the Chief may overrule the committee’s determination. The fina
determination is then reported to Deluca and used in setting up his competitive panel. 1N this matter, the
DINAP Chief reached the same conclusion asDeLuca; that NATO tailed to submit their legal status.
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DISCUSSION

Therole of the Administrative Law Judge in this matter isto review the evidence available to
the Grant Officer at the time of the decision and to determine whether the decision was “arbitrary and
capricious, an abuse of discretion, or not in accordance with the law.” County of Los Angeles
Community and Senior Citizen Servicesy. | J S, Department of Labor, 87-JTP-17, 2 Decisions of the
Office of Administrative Law Judges and Office of Administrative Appeals, No. 2, p. 136, 137 (ALJ
June 29, 1988). This standard is met when the decision is based on “an erroneous view of the law or
on a clearly erroneous assessment of the evidence.” Cooter & Gell v. Hartmax Corp., 496 U.S. 384,
405 (1990).

In this matter, the record clearly establishes that NATO did not include evidence of their lega
status as required by the regulationsin their FNOI. Based on the undisputed evidence, NATO’s FNOI
did not include the required documentation to establish their existence as an Indian tribe seeking a grant
for their own reservation, or as a private, non-profit organization. The issue in dispute is whether
DeLuca, acting for the Department, acted arbitrarily and capricioudly in regjecting NATO' s application
on this basis. As the credible testimony of Del uca indicates, NATO's application was rejected solely
due to the lack of required documentation. He further testified that this was the Department’s standard
procedure and that NATO was not treated any differently than any other applicant lacking the required
documentation in their FNOI. Moreover, the decision was consistent with the express wording of the
implementing regulations. Consequently, | find that the Department did not act arbitrarily or
capriciously, and properly rejected Claimant’sinitial application/FNOI in accordance with the applicant
guidelines established in the regulations and the Federal Register.

Next | must determine whether the Department properly refused to consider the additional
information, which established NATO’s legal status as a private, non-profit corporation, submitted by
NATO as part of their motion for reconsideration. Part I, “ General Designation Principles,” at (6)(b)
of the SGA provides

All applicants described in Part 1V, (2), (3), and (4) of the Preferential
Hierarchy for Determining Designations' will be considered on a competitive
basis for such areas, and only information submitted with the Final Notice of
Intent, as well as preward clearances, responsibility reviews, and all regulatory
requirements will be considered.

Further, Part 111, “Final Notice of Intent,” of the SGA provides that

* The SGA dso provides a Preferential Hierarchy at Part |V, “Preferential Hierarchy for
Determining Designations.” Category (1) provides an absolutepreference for Indian tribes, bands, and
groups for their own reservations. Because NATO provided no documentation that they bad their own
reservation, and the record indicates that they do not, NATO was excluded from Category (1).
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It isDOL’s policy that no information affecting the panel review process will
be solicited or accepted past the regulatory postmarked or hand-delivered
deadlines.

Once again, the record clearly establishes that the Department was operating within its
established guidelines when Grant Officer Del_uca did not consider the additional information
submitted by NATO with their motion for reconsideration. Again Del uca s testimony indicated that
NATO's application and additional information was treated nodifferently than would any other
applicantsin asimilar situation. Again Grant Officer Deluca' s actions were consistent with the
express wording of the implementing regulations. Consequently, | find that the Department did not
act arbitrarily and capriciously, and properly refused to consider NATO'’ s additional information,
regardless of content, submitted with their motion for reconsideration.

In conclusion, NATO’ sapplication/FNOI Was properly rejected due to their failure to provide
the mandatory documentation, as specifically outlined in the implementing regulations to the JTPA
Pursuant to 20 C.F.R § 632.13(a)(2)(ii), the Grant Officer is entitled, upon the receipt of a Petition
for Reconsideration, to uphold his origina determination as correct. Grant Officer Del uca properly
did so in this matter.

ORDER

Based on the foregoing findings of fact and conclusions of law and the record in its entirety,
| enter the following order:

It is hereby ordered that the request of ‘“NATO Indian Nation to have the decision of

the Grant Officer reversed and to be designated as the JTPA Title IV grantee for the Program
Years 1997 and 1998 is DENIED.

ORDERED this 2‘ day of October, 1998, at Metairie, Louisiana.

(Jinast §. kerrfon

CLEMENT J. KENNINGTON
Administrative Law Judge
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