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The issue in this case is whether a state may retain,
for adnministration and nonitoring, five percent of the funds
allotted to it fo[ Sunmer Yout h Enpl oyment and Trai ning Prograns
(SYETP) under Title II-B of the Job Training Partnership Act
of 1982 (JTPA or the Act), 29 U S.C. §§ 1501-1781 (1982)1/, or
whet her 100% of the Title II-B funds nust be allocated to its
service delivery areas (SDA's).

JTPA has five titles, but only the first two are rel evant
here. Title I, "Job Training Partnership," provides, anong other
things, for the establishnment in each state of "service delivery
areas" which are conprised of units of |ocal governnent and

whi ch serve as the primary vehicle for delivery of job training
servi ces. 29 U.S.C. § 1517. Title Il, "Training Services for

the Disadvantaged" has two parts. Part A "Adult and Youth Pro-

grans", provides for the delivery of a wide range of job training,

counseling, renedial and basic skills education, and simlar

1/ All JTPA citations are to the 1982 bound volune of the United
‘States Code.
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services to prepare disadvantaged young people and adults
for, and assist themin securing, pernmanent enploynent. 29
U S C §§ 1601-1605. Part B, "Summer Youth Enpl oynment and
Training Programs," is a summer jobs program for econonically
di sadvant aged young people, providing counseling and training
services as well. 29 U S C §§ 1631-1634.

Funds appropriated for Title Il prograns are allotted
anong states on the basis of a fornula which is applicable
to both Part A and Part B. 29 U S C §§ 1601(b), 1631(b).
The Act also establishes fornmulae for the allocation of funds
in each state among sDAs and for the operation of certain
prograns at the state level. 29 U S.C §§ 1602-1631(b).
It is the proper interpretation of the statutory |anguage
establishing the formula for Title I1-B which is at issue
in this case.

The facts and procedural history of the case are not in
di spute and are well summarized at pages |-4 of the Adm ni-
strative Law Judge's decision.2/ The crucial facts are that
the Governor of Massachusetts received over $20 nmillion for
SYETP for the summer of 1984. He allocated some $19 nillion
to the spAs and retained five percent, just over $1 mllion,
for state administration and nonitoring. Massachusetts takes

the position that the Act permts the Governor to retain that

2/ Decision and Order of Admnistrative Law Judge (ALJ) David
W. DiNardi, issued April 19, 1985.



-3-

amount of funds for those purposes, and that the |egislative
history of JTPA supports that interpretation. The state also
asserts that the position of the Deputy Assistant Secretaryé/
(pas), if followed, would force the state to violate both

the Single Audit Act of 1984, 31 U S.C. A §§ 7501-7507 (West
supp. 1985), and O fice of Management and Budget (OVB) Circul ar
A-87 (A-87) on Cost Principles for State and Local Governnents.
46 Fed. Reg. 9,548, Jan. 28, 1981. The DAS argues that the

| anguage of the statute itself is clear that 100 percent of

a state's Title I1-B allotnment nust be allocated anong the
spa's, and that nothing in the legislative history suggests
any other interpretation. This interpretation creates no
conflict with either the Single Audit Act or A-87, but if

it did, the DAS argues, the nore specific |anguage of JTPA
woul d govern.

STATUTORY CONSTRUCTI ON

The starting point here, of course, as in any case of
statutory construction, is the language of the statute itself.
As the Suprenme Court has enphasi zed repeatedly "it should be
general |y assuned that Congress expresses its purposes through
the ordinary meaning of the words it uses [so that] . . . '[a]b-
sent a clearly expressed legislative intention to the contrary,

[statutory] language nust ordinarily be regarded as conclusive.'

3/ Deputy Assistant Secretary of Labor for Enploynment and
Tr al ni ng.



North Dakota v. United States, Uus __ , 103 s.ct. 1095,
1102-1103, 75 L. Ed. 2d 77 (1983) (quoting Consuner Product
Safety Commission v. GIE, 447 U S. 102, 108, 100 S. C. 2051,
2056, 64 L. Ed. 2d 766 (1980).)" Escondi do Mutual Water Co.
v. La Jolla, 104 S. Ct. 2105, 2110, (1984).

Section 251(b) of JTPA provides that "sums appropriated

[for SYETP] . . . shall be allotted anong States in accordance
with section 201(b) and allocated anong service delivery areas
wthin States in accordance with section [sic] 202(a)(2) and
(3) ." Sections 202(a)(2) and (3) provide for allocation of
the total anount [n three shares of one third each, based on
various ratios for unenployed and econom cally di sadvant aged
individuals in the state and its sbas. On its face, the
statute's sinple division of the SYETP pie into three pieces

| eaves no share for any other purpose.

Massachusetts argues, however, that the introductory
phrase in section 202(a)(2), "[olf the ampbunt allocated under
this subsection" refers back to section 202(a)(l). That sec-
‘tion requires that only 78 percent of the state's allotnent
be allocated under the formula of thirds in section 202(a)(2),
| eaving 22 percent for other purposes, one of which is a five
percent share for auditing, admnistration and nonitoring,
as provided in section 202(b)(4).

Many problens of |logic and draftsmanship are raised by

the state's argument. First, it does not explain what happens
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tothe remaining 17 percent of the state's SYETP all otnent.

It is clear that it cannot be used for the purposes in section
202(b) (1)}, (2), and (3) which provide, respectively, for state
education prograns, for training older individuals, and for in-
centive grants to the SDA's. SYETP is exclusively a youth jobs
program  Massachusetts would tie down this |oose end by passing
the 17 percent on to the spa's. But | find it highly doubtful
that Congress would | eave 17 percent unallocated, entrusting to
the unfettered discretion of each state whether these funds woul d
be made available to the sDA's. Mrever, this construction would
| eave unresol ved :the question whether the state could keep the

17 percent if it chose. \Wen Congress carefully and explicity
divided the Title I1-B funds by referring to sections 202(b)(2)
and (3), | find it highly unlikely that Congress intended to

| eave so significant a portion of the funds in |inbo.

Moreover, Congress denonstrated in section 251(b) that,
when it chose to do so, it knew how to pick out specific por-
tions of the statute fromone part for use in another. It is
much nore |ogical to assume Congress sinply would have referred
to section 202(b)(4) in section 251(b), if it had wanted to
carve out five percent for admnistration and nonitoring by the
state under Title Il1-B. That approach would have left no un-
certainty about the fate of the remaining 17 percent. A much
nore | ogical and consistent interpretation of the introductory

phrase in section 202(a)(2) is that it is to be read, along
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with the rest of that section and paragraph (3), as part of

section 251(b). "O the anount allocated under this subsec-
tion" neans that of the amount of Title I1-B noney allotted

to the state under section 251(b), that noney is to be allo-
cated according to the terns of section 202(a)(2) in thirds

totaling 100 percent.

Massachusetts al so argues that section 254 of JTPA
supports its interpretation that five percent may be retained
by the Governor for administration and nonitoring. Section 254
provides that "Governors shall have the same authority, duties,
and responsibilities with respect to planning and adm nistration
of funds available‘under this part as . . . Governors have for
funds available under part A of title Il." Massachusetts con-
tends this |anguage incorporates section 202(b)(4), which nakes

five percent available for auditing and administration. But this

argunment confuses _allocation of funds (which nakes them *“avail-

able" as that termis used in section 254) with planning and

adm ni stration of funds. Section 254 makes clear that Gover-

nors have the same role, i.e., the sanme duties and responsibili-
ties, and the sane relationship with the' other planning and

adm ni stering bodies designated in the statute (e.g. private

i ndustry councils) for carrying out Title Il-B as they do under
Title I1-A.  But just as section 202 allocates funds for Title
I'1-A purposes, only section 251 allocates funds for Title |1-B

| f Congress had intended to allocate sone Title I1-B funds for
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adm ni stration and nonitoring itwould have said so expl i c-
itly in Title 11-B, or made a specific reference to section
202(b) (4).

LEG SLATI VE _H STORY

Massachusetts' nain point drawn fromthe |egislative his-
tory of JTPA is based on a statement in the Conference Report,
H R Rep. No. 889, 97th Cong., 2d sess. 84, reprinted in 1982
U. S. Code Cong. & Ad. News 2705, 2706, on the bill which becane
JTPA. The report said:

The Senate bill provides that 5 percent of the anount
appropriated for Titles I to Ill and the Job Corps
shall be allotted anong the States and be avail abl e
to the Governor for costs of auditing and adm nistra-
tion of Statew de progranms. The House anmendment
provi des that 10 percent of the funds appropriated
for Title Il shall be available for the Governor's
coordi nation and special services plan, for the
State enploynment and training coordinating council,
and for coordinating enploynent related education
and training prograns. The House recedes with

an anmendnment to conformto the fund allocations
inthe bill.

H R Rep. No. 889, 97th Cong., 2d sess. 84. Massachusetts'
reliance on this portion of the report is msplaced. The pro-

visions establishing SYETP were contained in Title VIl of the

Senate bill. Titles I, 11, and |1l in the Senate bill (s. 203'6)
were "Title | - State Job Training Progrant, "Title Il - Nationa
Job Training Prograns”, and "Title Ill - Admnistrative Provisions"

Thus the statenment quoted above did not apply to funds appro-

priated for the SYETP program
The "fund allocations in the bill" (S. 2036) to which the
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House of Representatives was agreeing did not provide for reten-
tion of five percent of SYETP funds by the State for administra-
tion and nonitoring. By followi ng the course of the provision
whi ch becanme section 202(b)(4) through nunbering changes, title
shifts, and amendnents, the intent of Congress to provide funds
for admnistration and nonitoring only out of funds appropriated
for Title I'l-A of the Act becones clear. In the original Senate
bill, S 2036, 97th Cong., 2nd Sess., 1982, 128 Cong. Rec. S247
(daily ed. Feb. 2, 1982), Title | established the "State Job
Trai ning Program’ which did not include a Summer Youth Program
There was no Sunmer Youth Programat all in the original bill.
Section 101(a) of‘S. 2036 allotted seven percent of the anount
appropriated for Titles I, Il, and Ill (Title Il was Nationa
Job Training Programs, and Title Ill was Administrative and
CGeneral Provisions) to the states for use by the Governor.
Only 10 percent of that anmount (i.e., 0.7 percent of the anount
appropriated for titles I, II, and Ill) could be used for audit-
ing and statew de adm nistrative activities.

The Senate bill as reported, 128 Cong. Rec. sS7808 (daily
ed. July 1, 1982), permtted the use of 0.75 percent (15 percent
of five percent) for auditing and admnistrative activities out
of noney appropriated for Titles I, Il, and IIl. A Sunmmer Youth
Program had been added to the bill as Title VII, and it required
that all the funds appropriated for that Title (wth the excep-

tion of an amount not relevant here) be "subal |l ocated anong
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service delivery areas wthin states in accordance with section
101(c) (L)." 128 Cong. Rec. S7819 (daily ed. July 1, 1982).
At this point in the legislative 'process section 101l(c) (1),
whi ch was the predecessor of section 202(a) of JTPA, required
that 84 percent of the state's allotnent for Titles I, 11, and
Il be allocated anong service delivery areas (according to a
specified ratio). The remaining 16 percent of Title I, |
and 1II noney was to be used for various specified prograns,
with no portion set aside for admnistration and auditing.
Since none of the prograns specified in that 16 percent

could be part of a sunmmer youth program (e.g. job training
for ol der persohs), the illogic of Massachusetts' argunent
as to section 202(a)(l) of JTPA becones apparent. To read
the Senate bill (as reported) the way Massachusetts woul d

read JTPA woul d nean the Senate intended Title VII (Sunmer
Youth) money to be divided into two portions of 84 percent
and 16 percent. The 84 percent would be allocated inmediately
to the spAs; the 16 percent would be retained by the Governor,
but upon discovery that there was nothing he could permssibly
do with the noney, he would then allocate it to the spas as
well. Qoviously this would have been a meaningless procedure
whi ch the Senate never intended occur. Thus, review of the
history of the fund allotment and allocation provisions of

JTPA affords no support for Mssachusetts' contention that
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Congress intended the Governor first to retain 22 percent of
SYETP funds, retain five percent and then transfer 17 percent
to the spas.

In fact, the provision which becane JTPA section 202(b)(4)
was added to the Senate bill on the floor in an amendnment offer-
ed by Senators Kennedy and Quayle. The stated purpose of their
amendnment was to respond to comments received from Governors
that the bill as reported did not provide enough resources for
moni toring and oversight. The amendnment, therefore, struck
the 15 percent of five percent limtation, and nmade the full
five percent avai[able for auditing and adm nistration. 128
Cong. Rec. S7827, s7664-65 (daily ed. July 1, 1982). |t is
significant that when this change was nade, SYETP was still
in Title VII. The five percent the Kennedy-Quayl e anmendnent
made available for auditing and admnistration was to cone
from "the amount appropriated pursuant to section 301(a)" which

aut horized appropriations only for Titles 1, 11, and III,E/

4/ At the time thi's amendnent was introduced and pagsed Senator
Kennedy had printed in the Congressional Record comnments from

t he Departnent of Manpower Devel opnent of the Commonweal th of
Massachusetts. \Wile pointing out the need for nore resources
to carry out the Governor's responsibilities, Massachusetts

did not nention the SYETP program or the fact that the reported
bill made no separate provision for funds for admnistration
and nonitoring of that program 128 Cong. Rec. S7827 (daily
ed. July 1, 1982).
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THE SINGLE AUDI T ACT AND OVB
Cl RCULARS A-6/ and A-10Z

Massachusetts asserts that generally accepted accounting
principles incorporated in the Single Audit Act of 1984, 31
U S CA §§ 7501-7507 (West Supp. 1985), and O fice of Mnage-
ment and Budget (OVMB) Circulars A-87, 46 Fed. Reg. 9,548 (1981),
and A-102, 49 Fed. Reg. 50,134, (1984), prohibit the shifting
of the cost of admnistration and nonitoring of Title I1-B
to Title I1-A Although not required to do so, Massachusetts
adopted the principles and procedures of A-87 and A-102 in

reliance on the assurance provided in the preanble to the JTPA

i npl enenting regulations that "[r]ecipients . . . electing to
adopt . . . A-87 and A-102 . . . would be considered in conpliance
with their accountability obligations under [JTPA]." 48 Fed.

Reg. 11,078 (1983).

The Single Audit Act was passed "to establish uniform
requi rements for audits of Federal financial assistance provided
to State and local governments.” 31 U S.C A § 7501 note (West
Supp. 1985). It delegated authority to the Director of OMB to

i ssue inplenmenting guidelines. 31 U S CA § 7505(a). Pursuant
to his authority under the Single Audit Act, the Director of OMB

issued Circular A-128, "Audits of State and Local Governnents. n5/

50 Fed. Reg. 19,114 (1985). He also issued OMB Circul ar A-87

5/ Qrcular A-128 is the final version of the circular referred
to in Missachusetts' briefs as A-102. a-102 was published in
the Federal Register on Dec. 26, 1984 for notice and comrent.
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"Cost Principles for State and Local Governments",' which pro-
vides "principles for determning allowable costs of prograns
adm nistered by State [and] local . . . governnents under grants
from and contracts with the Federal CGovernment." 46 Fed. Reg.
9,548 (1981). Circular A-87 is cross-referenced in Crcular
A-128.

The Single Audit Act prohibits any recipient required
to conduct an audit "from charging to any such program [ of
Federal financial assistance] ... nore than a reasonably propor-
tionate share of the cost of any such audit . .." 31 U S.CA
-§ 7505(b) (1) (enphasis added). Circular A-128 provides:

"16. Audit Cbéts. The cost of audits made in accordance

with the provisions of this Grcular are allowable charges
to Federal assistance prograns.

a. The charges may be ... determ ned in accordance
wth. .. Crcular A-87 ..."

50 Fed. Reg. 19,119 (1985) (enphasis added). G rcular A-87
provi des:

rc.2. Allocabl e costs.

a. A cost is allocable to a particular cost
objective to the extent of benefits received
by such objective.

b. Any cost allocable to a particular grant or
cost objective . . . may not be shifted to other
Federal grant prograns ..."

46 Fed. Reg. 9,549 (1981) (enphasis added).

The crucial question, therefore, is what constitutes a

"program.” |In other words, does JTPA constitute one "progrant,

or are each title and subtitle separate programs.  Progrant,
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"grant", and "cost objective" seemto be used interchangeably.
Circular A-87 defines "G ant" as "an agreenment between the
Federal Governnent and a State ... whereby the Federal GCovern-
ment provides funds . . . to carry out specified progranms, ser-
vices or activities." 46 Fed. Reg. 9,549, ¢B.7 (1981). The
record here reveals only one agreenent between Massachusetts
and the Federal Government and it covers all of the provisions
of JTPA. Admnistrative File, Tab E

The only further guidance on what constitutes a "progrant
Is a reference in the section of OMB Circular A-128 on the
required contents of audit reports, to "Federal assistance
program[s]... identified in the Catal ogue of Federal Donestic
Assistance." 50 Fed. Reg. 19,118, 9¢13.a.(l) (1985). The cata-
| ogue of Federal Domestic Assistance 1985 |ists all of Titles I,
Il and V of JTPA together under one catal ogue nunmber, and de-
scribes SYETP as sinply one anong several "Uses and Use Restric-
tions" of Title Il. | conclude, therefore, that the services
provided by the states under JTPA constitute one program and
that it would not violate either the Single Audit Act or the
principles of OB Crculars A-87 and A-128 to pay for the costs
of auditing, monitoring and admnistration of Title Il-B of
Jreaout of funds nade avail able under section 202(b)(4) of
that Act.

It 1s incongruous that Missachusetts raises as a defense

this potential violation of the Single Audit Act and the OMB



..14_

Circulars. The agency responsible for resolution of audit
findings of questioned costs under JTPA, the Departnent of
Labor, 31 U.S.C A § 7502(g) and A-128, 1114. Audit Resol ution,

has stated clearly that the use of Title II-A funds for noni-

toring and admnistering Title I1-Bis not a violation of either
JTPA or the Single Audit Act. If an independent auditor engaged
by Massachusetts to neet its obligations under the Single Audit
Act questioned such use of Title Il-A funds, Mssachusetts woul d
submt a corrective action plan to the Department of Labor, which
woul d then deternmine the proper action under the procedures pro-
vided for in JTPA and its inplenmenting regulations. The House
Report on the bill which became the Single Audit Act made clear
that "the provisions [of 31 US.CA § 7502(g)] are-not in-
tended to replace Federal agencies' current audit resolution
policies and procedures; they are intended to conpl enent agen-
cies' existing systens." HR Rep. No. 708, 98th Cong., 2d

Sess. 12, reprinted in 1984 U S. Code Cong. & Ad. News 3955,
3966. Cbviously, the Department of Labor would not pursue any

such finding or require any corrective action. Mssachusetts
concern that '"it would be in violation of the Single Audit Act
and OMB Circulars therefore is unfounded and cannot form the

basis of a defense to the Deputy Assistant Secretary's charge.

SANCTI ONS
The ALJ found that Mssachusetts' refusal to allocate

all Title Il-B funds to its spa's after a nunber of requests
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by Departnent of Labor officials to do so was a wifldi sre-

gard of the requirenents of the Act. Under JTPA section 164(e),
he ordered the repaynent, with interest, of the m sspent funds
from funds other than those received under JTPA. Massachusetts
takes exception to this order, arguing that the ALJ applied
the wong standard of "w ||l ful ness."

I n addition, Massachusetts maintains that there is no
authority in the Act or any other statute for the assessnment
of interest, and that the Debt Collection Act of 1982, 31
U S C §s§s 3701-3717 (1982), prohibits charging state and | ocal
governnents interest on debts due to the United States. |
do not find Massachusetts' argunents persuasive and | affirm
the order of the ALJ.

Massachusetts cites a Supreme Court decision interpreting
"Willful ness" under a crimnal provision of the tax code, United

States v. Ponponio, 429 U S. 101 (1976), as establishing the

standard whi ch should be applied under section 164(e) of JTPA.
| do not think the standard of "w || ful ness" applicable in prov-
ing the comm ssion of a felony is the standard to be foll owed
under the noncrimnal repaynent provisions of section 164(e).§/

In Laffey v. Northwest Airlines, 567 F.2d 429, (D.C Cir. 1977),

for exanple, the court distinguished between "w || ful ness" for

purposes of the crinminal provisions of the Fair Labor Standards

6/ The legislative history of smais silent on what Congress
meant by "willful" in section 164(e).
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Act (FLSA), 29 U.S.C § 216(a) (1982), and "wi |l ful ness" as
that termis used in section 6(a) of the Portal-to-Portal Act
of 1947, as anended, 29 U S.C. § 255 (1982), which establishes
a three year statute of limtations for recovery of back wages.
In Laffey the Court of Appeals for the District of Colunbia
Crcuit rejected the claimthat "willful" sinply means "[d]id
t he enpl oyer know the [statute] was in the picture?" The
court said:
[Tl he enpl oyer's nonconpliance is 'willful' when he is
cognizant of an appreciable possibility that he may be
subject to the statutory requirenents and fails to take
steps reasonably calculated to resolve the doubt. [an
empl oyer acts wllfully] when he consciously and volun-
tarily chart:c,.a course which turns out to be wong."
567 F.2d at 461-462 (footnotes omtted).
Laffey was a chal |l enge under the Equal Pay Act, 29 U S. C
§ 206(d) (1982), to differences in pay between male pursers and
femal e stewardesses which Northwest Airlines (NWA) defended as
justified by differences in job duties. The court noted that
NWA knew about the Equal Pay Act, had reviewed its policies in
light of the Act, and had concluded there were differences in the
j obs which supported differences in pay. The court found that
action wllful, saying '"the conpany consciously though erroneous-
l'y concluded that its treatnment of pursers and stewardesses was
unaffected by the Act. W deemthat sufficient to conprise wll-
fulness . . . ™ 567 F.Zd. at 463. See also Marshall v. Union Pacific

Motor Freight Co., 650 F.2d 1085, 1092-1093 (9th Gir. 1981).
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There is no doubt Massachusetts was aware O the provi-
sions of JTPA, and at |east as of November 10, 1983, it (as
well as all other states) was specifically notified that "100%
of Title I1-B funds nust be allocated to spA's within a state.”
(Admnistrative File, Tab C-8.) Thereafter, throughout 1984,
Massachusetts was repeatedly notified, by telegrams, letters,
and in face-to-face neetings, that the Departnent of Labor con-
sidered the state's position on use of Title II-B funds errone-
ous. (See Admnistrative File, Tabs A B-3, B-6, B-7, CG3 and
c-5.) Mssachusetts' reliance on the vagueness of the statute
and arguably inplicit approval of its practices in a report
by the DepartnEnt'of Labor Inspector General (Admnistrative
File; Tab CG9, p.17) cannot withstand these explicit, repeated
notices by the responsible officials of the Department of Labor
that Massachusetts was viol ating JTPA.Z/ (See discussion above,

pp. 13-14.) In any event, as the court said in Marshall v.

Union Pacific Mtor Freight Co., supra, "[u]lncertainty iS no

defense to an allegation of "willfulness'." 650 F.2d at 1093.

Massachusetts withheld funds for admnistering and nonitoring

in violation of JTPA section 164(e)(l) and those funds nust
be repaid.

7/ T find circular Massachusetts' arqunEnt that .| should con-
sider as an "equitable factor" that the activities performed

by the Commonwealth with Title I1-B funds, i.e. admnistra-

tion and nonitoring, were onlyactivities required by %%PA

and were not unnecessary, unreasonable or frivol ous. ether
any Title I1-B funds may be used for adm nistration and nonitor-

ing is precisely the issue in this case, and | have found they
cannot .
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The ALJ ordered Massachusetts to repay the $1,013,382.00
withheld with interest. As a general rule, interest is awarded
on monetary obligations to conpensate for the [ost use or tine
val ue of the noney. Massachusetts claims that because there
Is no explicit authority in JTPA for the Secretary to award

interest, that | may not do so. However, In Rodgers v. U.S. ,

332 U.S. 371 (1947), the Supreme Court noted that:

[tJhe failure to nention interest in statutes which create
obligations has not been interpreted by this Court as
mani festing an unequivocal congressional purpose that the
obligation shall not bear interest. (citation omtted.)
For I'n the absence of an unequivocal prohibition of in-
terest on such obligations, this Court has fashioned
rul es which Pranted or denied interest on particular
statutory obligations by an appraisal of the congres-
sional purpose in inPosing themand in |ight of genera

e

principals deemed relevant by the Court. ({citations
omtted.)

332 U.S. at 373. See also Hodgson v. Anerican Can Co., 440
F.2d 916 (8th Cir. 1971). Thus | do not believe that the ab-

sence in JTPA of explicit authority to award interest is an
absol ute bar.

The Debt Collection Act of 1982 made it mandatory for

Federal agencies to charge interest on outstanding debts at
the minimumrate specified. 31 U S.C § 3717 (1982). State

and | ocal governments were excluded fromthat requirement. 31
U.S.C. § 3701(c). But the Debt Collection Act does not prohib-

It an award of interest on an obligationofaStatetothe

Federal government. It sinply requires that Federal agencies
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charge at least the mninumrate of interest specified on obli-
gations which are covered by the Act. This legislation |eaves

to the discretion of agency heads'the question of charging in-
terest on obligations of State and local governnents. The |egis-
lative history of the Debt Collection Act reflects Congress' con-
cern over the failure of many agencies to collect debts at all,
and their practice of charging interest below market rates if it
was assessed at all. S. Rep. No. 378, 97th Cong., 2d Sess., 3-4,
reprinted in 1982 U S. Code Cong. & Ad. News 3377, 3379-80. There

was no statenent of intention to relieve states entirely from
the paynment of interest.

This interpretation of the Debt Collection Act accords
with that of the Department of Justice and the General Account-
ing Office in their regulations inplenmenting the Act. 4 CFR
§ 102.13(i)(2) (1985). See also 29 CF.R § 20.51(b) (1985).
Those agencies rejected the argument that the Debt Collection
Act totally preenpts the common |aw and that the Act's exenp-
tions therefore anount to prohibitions. 49 Fed. Reg. 8,891
(1984). They said "the common law right to charge interest con-
tinues to exist [but] the limts, procedures, and other require-

ments of the Debt Collection Act do not apply to those debts



-20~-

that are exenpt fromthe interest provisions of the act . . . =
1d., at 8,894.5/ See al so Decision of the Conptroller Cenera
B-212222, Aug. 23, 1983, __ Conp. Gen. .

Here, Massachusetts has had the use of money which should
have been allocated to the service delivery areas, the use
which Congress intended, or returned to the Treasury of the
United States where it would have earned interest. |p these
circunstances, | think the ALJ's order assessing sinple interest
atnine percent a year was reasonable and | adopt it.9/

For the reasons discussed above, | adopt the ALJ's Decision

and Order inits entirety.

9

Secretary of Labor

Dated: NOV 26 1985
Washington, D. C

g/ Erre RaiTroad Co. v. Thonpkins, 304 U S. 64 (1938) cited by

Massachusetts is 1napposite. 1[It only established a rule that
there is no federal conmon law in actions in federal court based
on diversity of citizenship. US. Const., art. IIl, §2, cl. 7.

9/ | would note that 9 percent is the rate established by the
Conptrol ler of the Departnment of Labor for assessing interest
charges on debts due the Governnent and has been the rate in
effect during the entire period of this dispute. It is based
on the current value of funds to the Departnent of Treasury
announced each cal endar quarter in Treasury Fiscal Requirenents
Manual bul I etins.
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