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Chapter 27

Representative's Fees and Representation | ssues

Entitlement to fees

[ XI(A)2)]

Section 28 of the Longshore and Harbor Workers Compensation Act, 33 U.S.C. 8§ 928, as
incorporated into the Black Lung Benefits Act, 30 U.S.C. § 932, provides for the award of an
attorney's fee to claimant's counsel or lay representative for the successful prosecution of a claim.
The statutory fee provisions have been held to be constitutional and do not deprive the employer of
due process of law. United Sates Department of Labor v. Triplett, 110 S. Ct. 1428 (1990). The
regulations governing the award of fees in black lung cases are found at 20 C.F.R. 88 725.362-
725.367, and adisposition of an attorney'sfee petition should be styled asa*“ Supplemental Decision
and Order Awar ding Representative'sFeesand Costs.” Theaward of attorney'sfeesisdiscretionary
and will be upheld on appeal unless shown by the challenging party to be arbitrary, capricious, or
an abuse of discretion. Abbott v. Director, OWCP, 13 B.L.R. 1-15 (1989).

A. Notice of appearance

A claimant may be represented by counsel or by alay person. 20 C.F.R. § 725.363(b). Any
representative, whether attorney or otherwise, must file a notice of appearance or be otherwise
authorized to appear before the Department of Labor on behalf of a particular claimant. 20 C.F.R.
§ 725.362.

Under the regulations as amended in December 2000, however, an attorney may file a
declaration that s/’he is authorized to represent a party. Section 725.362(a) provides, in part, as
follows:

An attorney qualified in accordancewith § 725.363(a) shall fileawritten declaration
that he or she is authorized to represent a party, or declare his or her representation
on the record at aformal hearing. Any other person (see 8§ 725.363(b)) shall filea
written declaration that he or sheis authorized to represent a party, or declare hisor
her representation on the record at aformal hearing.

20 C.F.R. § 725.362(a) (Dec. 20, 2000).

B. Successful prosecution of the claim

[ XI(A)(4) ]
1 Successful prosecution, generally
If aclaimant issuccessful in prosecuting aclaim, the party opposing entitlement isliablefor

the claimant's attorney's fees. Thus, fees will be awarded only if the claimant is successful and
awarded benefits or if the amount of overpayment is reduced or waived. Bryant v. Lambert Coal
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Co., 9 B.L.R. 1-166 (1986) (benefits awarded); Sosbee v. Director, OWCP, 17 B.L.R. 1-136
(1993)(en banc) (amount of recovery of overpayment reduced); Reynolds v. Director, OWCP, 6
B.L.R. 1-914 (1984) (fees awarded where overpayment waived). Moreover, feesare awarded to an
attorney who represented the claimant, even if hedid not represent the claimant at thetime benefits
wereawarded. InMurphyv. Director, OWCP, 21 B.L.R. 1-116 (1999), the administrative law judge
erred in failling to award afee to an attorney who originally represented the claimant, but who did
not represent him at the time he prevailed. The Board reiterated that arepresentativeis entitled to
fees, evenif hewasunsuccessful at aparticular level of adjudication, so long as Claimant ultimately
prevails. Thus, while the miner'soriginal claim was denied by the administrative law judge while
counsel wasrepresenting him, the Board determined that counsel'swork during that time period was
necessary and relevant to the claimant's award of benefits on modification. Finaly, the Board
reiterated that “ any award of attorney fees does not become enforceable and payable until such time
as an award of benefits becomes final and reflects successful prosecution of the claim.”

2. Partial success

The Board has held that “counsel is entitled to fees for all services rendered to claimant at
each level of the adjudication process, even if unsuccessful at a particular level, so long as counsel
isultimately successful in prosecuting aclaim.” Clarkv. Director, OWCP, 9B.L.R. 1-211 (1986).
See also Brodhead v. Director, OWCP, 17 B.L.R. 1-138 (1993)(fees awarded for entitlement to
benefits on modification).

It is noteworthy that in a decision from the District of Columbia Circuit Court of Appeals,
George Hyman Construction Co v. Brooks, 963 F.2d 1532 (D.C. Cir. 1992), the court adopted the
United States Supreme Court'sruling in Hensley v. Eckerhart, 461 U.S. 424 (1981), to hold that the
fact-finder must determine whether the successful and unsuccessful claims are related and, if not,
then the award of attorney's fees must be confined to the successful claims. Underlying this
conclusionistherationale that the party opposing entitlement should not be liable for time spent on
groundless claims merely because they wereincluded in asuit involving successful claims. Findly,
the percentage of time spent by counsel on the successful claims must be ascertained to determine
the amount of the fee award.

3. Claimant'sinterest; adversarial proceeding

The following principles relate to a claimant's interest in the issues of the claim as well as
the requirement that the proceeding for which fees are awarded was adversarial in nature.

a. Prior to applicability of December 2000 regulations-
precontrover sion fees not awar ded

The “successful prosecution” of a claim necessarily requires that the posture of the parties
be adversarial. The following are examples of how “adversarial” proceeding is defined. The
regulation at 8 725.367 states, in relevant part:

If an operator declines to pay any benefits on or before the 30th day after receiving
written notice of its liability for a claim on the ground that there is no liability for
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benefits within the provisions of the Act, and the person seeking benefits shall
thereafter have utilized the servicesof an attorney in the successful prosecution of the
claim, there shall be awarded, in addition to an award of benefits, in an order, a
reasonabl e attorney'sfee against the operator or carrier in an amount approved by the
[district director], administrative law judge, Board, or court as the case may be,
which shall be paid promptly and directly by the operator or carrier to the claimant's
attorney in alump sum after the order becomes final.

In Jackson v. Jewell Ridge Coal Corp., 21 B.L.R. 1-27 (1997)(en banc), the Board upheld
the district director's finding that the employer, as opposed to the claimant, was liable for attorney
fees “for services performed in the period between an initial denial of benefits by the Department
of Labor and the responsible operator's receipt of notice of the clam and controversion of
entittement.” The Board stated that “[t]heimposition of liability for attorney fees (upon Claimants)
for pre-controversion representation of claimants is inconsistent with the 1972 Amendments
providing clear congressiona preference that the attorney fee not diminish the recovery of a
clamant.” The Board further noted that “enhancement for delay” is permissible because “[w]hat
would be a reasonable fee if paid promptly is something less than a reasonable fee after a long
delay.”

b. After applicability of December 2000 regulations--
precontrover sion fees awar ded

The regulations have been amended to permit an award of pre-controversion fees to an
attorney. Section 725.367(a) provides, in part, the following:

An attorney who represents a claimant in the successful prosecution of a claim for
benefits may be entitled to collect a reasonable attorney's fee from the responsible
operator that is ultimately found liable for the payment of benefits, or, in the casein
which there is no operator who is liable for the payment of benefits, from the fund.
Generally, the operator or fund liable for the payment of benefits shall be liable for
the payment of the claimant's attorney's fees where the operator or fund, as
appropriate, took action, or acquiesced in action, that created an adversarial
relationship between itself and the claimant. The fees payable under this section
shall include reasonable fees for necessary services performed prior to the creation
of the adversaria relationship.

20C.F.R. 8 725.367(a) (Dec. 20, 2000). Theregulation also contains examples of caseswherefees
would properly be awarded, including medical treatment disputes, where the claimant is successful
in obtaining an increase in the monthly benefit payments, and where the claimant is* successful in
resisting the request for a decrease in the amount of benefits payable.” 20 C.F.R. § 725.367(a)(1)
to (5) (Dec. 20, 2000).

4, Fees permitted in over payment cases

As previously noted, in Sosbee v. Director, OWCP, 17 B.L.R. 1-136 (1993)(en banc), the
Board held that attorney'sfees may be awarded wherethe claimant's counsel * succeeded in reducing
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the overpayment amount and defeating the Director's appeal before the Board. . . .” See also
Reynolds v. Director, OWCP, 6 B.L.R. 1-914 (1984) (fees awarded where overpayment waived).
But see Lucasv. Director, OWCP, BRB No. 92-1618 BLA (May 26, 1994)(unpub.) (award of fees
to be paid by claimant, not the Trust Fund, where the Director did not object to the repayment
schedule negotiated by claimant's counsel and, therefore, the proceeding was nonadversarial in
nature). See also 20 C.F.R § 725.367 (Dec. 20, 2000).

5. Litigation of the fee award

TheBoard has held that claimant's counsel or representativeisentitled to feesfor time spent
litigating the fee award. In so holding, the Board reasoned that the claimant has an interest in the
feeissue and derivesabenefit from such servicesif found not liablefor these payments. Bardovinus
v. Director, OWCP, BRB No. 88-1445 BLA (July 30, 1991)(unpublished). However, note that 20
C.F.R. 8 725.366(b) provides that “[n]o fee approved shall include payment for time spent in
preparation of afee application.”

6. No separation of issues

A representative may be awarded feesonly where the claimant hasaninterest in the outcome
of thelitigation. The Board has held, however, that it will not separate issuesin which claimant did
and did not have an interest in the outcome in determining the total fee to be awarded. Yatesv.
Harman Mining Co., 12 B.L.R. 1-175 (1989), aff'd on recon., 13 B.L.R. 1-56 (1989)(en banc).

7. Notice of actual liability required

In Director, OWCP v. Bivens, 757 F.2d 781 (6th Cir. 1985), the court barred recovery of
attorney's fees from the employer where the district director awarded fees and this finding was not
contested by the Director who proceeded to pay benefits. Rather, the claimant was held liable for
such fees. The rationale underlying this interpretation of 8§ 725.367(a) is that notice of actual
liability, not merely potential liability, must be provided to the Director or employer, “who isthen
placed in an adversarial position vis-a-vis clamant.” Id. a 787. See also Director, OWCP v.
Poyner, 810 F.2d 99 (6th Cir. 1987). But see Bethenergy Mines, Inc. v. Director, OWCP
[Markovich], 854 F.2d 632 (3d Cir. 1988).

By unpublished decision, theBoard, in Carter v. Peabody Coal Co., BRB Nos. 93-0651 BLA
and 93-0651 BLA-S (July 19, 1994), upheld Judge Rudol ph Jansen's Supplemental Decision and
Order granting attorney's fees wherein he concluded that the holdings in Poyner and Bivens were
inapplicable because, unlike the claimants in Poyner and Bivens, Carter's claim was denied by the
district director, and the employer “agreed with this finding of non-entitlement . . . placing itin an
adversarial position vis-a-vis claimant.” The Board concluded that, “as this case involves an
adjudicative rather then administrative award and employer's acceptance of the district director's
finding of non-entitlement placed it in an adversarial posture vis-a-vis claimant, the administrative
law judge properly found that employer isliable for attorney's feesin this case.”
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8. Withdrawal of controversion

The Board has held that successful prosecution includes the favorable resolution of aclaim
and has held an employer liable for fees when it controverted the claim and then withdrew
controversion and accepted liability. Markovichv. BethlehemMinesCorp., 11B.L.R. 1-105(1988).
See also Davis v. Ingalls Shipbuilding, Inc., BRB Nos. 90-072 and 90-672A (Jan. 27,
1992)(unpublished)(the employer's acceptance of liability after the case was referred to the OALJ
isa“successful prosecution” of aclaim). But seeLucasv. Director, OWCP, BRB No. 92-1618 BLA
(May 26, 1994)(unpub.) (award of fees to be paid by claimant, not the Trust Fund, where the
Director did not object to the repayment schedule negotiated by claimant's counsel and, therefore,
the proceeding was nonadversarial in nature). See also 20 C.F.R. § 725.367 (Dec. 20, 2000)
(adversaria proceeding not required under amended regulations).

. Fee Petitions
A. Submission of the fee petition; timeliness
[ XI(A)3)]

Pursuant to 8 725.366(a), to receive an award for attorney'sfees, an application for an award
must be filed and served upon the claimant and al other parties within the time limits allowed by
the district director, administrative law judge, or appropriate appellate tribunal.

Limiting time for filing fee petition. The regulations do not contain time limitations for thefiling of
a fee petition. Therefore, the administrative law judge has the authority to limit the time for
acceptance of fee petitions. However, § 725.366(a) does not provide a penalty for failureto filea
fee petition within the established time limits. See generally Brock v. Pierce County 476 U.S. 253
(1986); Twin Pines Coal Co. v. U.S Department of Labor, 854 F.2d 1212 (10th Cir. 1988). In
addition, the Board has held that the “loss of an attorney's fee is a harsh result and should not be
imposed on counsel as a penalty except in the most extreme circumstances.” Paynter v. Director,
OWCP, 9B.L.R. 1-190, 1-191 (1986). Examples of the reasonableness of time limitations are as
follows:

I The Board has held that 15 days is not an unreasonable amount of time for the submission
of afee petition. Bradley v. Director, OWCP, 8 B.L.R. 1-418 (1985).

The Board concluded that denying all fees because a petition was received 30 days past the
time allowed for filing constituted an abuse of discretion, as the penalty was too harsh and
there was no evidence that the failure to file on time was an intentional omission. Paynter
v. Director, OWCP, 9 B.L.R. 1-190 (1986).

In Mullinsv. Director, OWCP, BRB No. 92-2332 BLA (Sept. 29, 1995)(unpub.), the Board
found that the administrative law judge's denial based on untimeliness was arbitrary.
Petitioner was granted extensionsfor thefiling of hisfee petition, but he maintained that the
law firm with which he was associated had failed to forward his application. The
administrative law judge found no basis to set aside the time limits which he imposed.
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However, the Board noted that, significantly, the Director did not object to the late filing or
contend that she suffered any prejudice thereby. Because there was no prejudice, the Board
determined that the administrative law judge's denia of the entire fee petition was arbitrary.
Id. at 3. Inanother fee petition in the same case, the Board held that the application was not
untimely wherethe applicant was not provided proper notice by theadministrativelaw judge
of the deadline for filing the fee petition. Id. at 4.

B. Fees awar ded separately at each administrative level

[ XI(A)5)]

Section 725.366(a) statesthat arepresentative seeking afeefor servicesperformed on behal f
of aclaimant shall make application to the district director, administrativelaw judge, or appropriate
appellate tribunal, as the case may be, before whom the services were performed. If the work was
performed before the district director, claimant's counsel must submit a fee petition to the district
director, and if the work was done before the administrative law judge, counsel must submit a
petitionto theadministrativelaw judge. Anadministrativelaw judge cannot award afeefor services
rendered before the district director or the Benefits Review Board. Ilkewiczv. Director, OWCP, 4
B.L.R. 1-400 (1982). For example, preparing a notice of appeal to the Board must be disallowed.
Id. Seealso 20 C.F.R. § 725.367(b) (Dec. 20, 2000).

1 Deter miningwhich serviceswer eper for med before
this Office

Theadministrativelaw judge must determine whether the services performed were properly
beforethis Office or beforethedistrict director. Certain dates help to determine before which office
services were performed, e.g., the date of request for a hearing, the date of referral to the Office of
Administrative Law Judges by the district director, the date on which the case was docketed in this
Office, etc. Nevertheless, the issue is not whether the work was performed on or before a certain
date; rather, it is whether the work performed was relevant to the proceedings before the
administrativelaw judge. Matthewsv. Director, OWCP, 9B.L.R. 1-184(1986). TheBoard hasheld
that, where services performed prior to referral to the administrative law judge were reasonably
integral to the preparation for the hearing, the administrative law judge can award feesfor the entire
period of representation. Vigil v. Director, OWCP, 8 B.L.R. 1-99 (1985). Thus, if thisisnot clear
from the fee petition, an order should be issued requesting specificity asto the work performed and
itsrelation to the hearing process at this level.

2. Sample Boilerplate:

An administrative law judge is only authorized to award fees for services
rendered whilethe casewaspending beforethe Office of Administrative Law Judges.
In Matthewsv. Director, OWCP, 9B.L.R. 1-184, 1-186 (1986), the Benefits Review
Board held that in determining the jurisdictional cutoff date between the District
Director and the Office of Administrative Law Judges, neither the date the hearing
was requested nor the date the case was transferred is dispositive. Rather, the
appropriateinquiry iswhether thework donewas* reasonably integral to preparation
for the hearing.” See Vigil v. Director, OWCP, 8 B.L.R. 1-99 (1985).
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C. Contents of the fee petition
[ XI(A)(®) ]

Under 20 C.F.R. § 725.366(a), the application must be supported by a complete statement
of the extent and character of the necessary work done and shall include the professional status, i.e.,
attorney, paralegal, law clerk, lay representative, or clerical, of the person performing the work, and
the customary billing rate for each such person. The application shall also include a list of
reasonable unreimbursed expenses and a description of any fee requested for services rendered
before any other state or federal agency in connection with the matter. Thus, if thisinformationis
not clear from the face of the fee petition, an order should be issued requesting specificity asto any
vague or incomplete entry.

D. Contingency fees or other fee arrangements prohibited; settlements

Becauseattorney'sfeesare paid by the party opposing entitlement, contingency feesand other
fee agreements are invalid. Section 725.365 states that no fee charged for services rendered to a
claimant shall bevalid unlessapproved under thissubpart (i.e. by the appropriate adj udicative of ficer
or tribunal) and that no contract or prior agreement for afee shall be valid. Goodloe v. Peabody
Coal Co., 19B.L.R. 1-91 (1995). Inthisvein, the Board has held that contingent and stipulated fee
agreements areinvalid. Wellsv. Director, OWCP, 9 B.L.R. 1-63 (1986).

It isnoteworthy that, in Eifler v. Peabody Coal Co., 13 F.3d 236 (7th Cir. 1993), the Seventh
Circuit held that any settlement of attorney's fees requires administrative or judicial approval.
Moreover, even though attorney's fees may not be awarded before a final compensation award is
entered, a settlement of attorney's fees may be approved before such afinal award.

[11.  Amount of the fee award

[ XI(A)(7)(b) ]
A. Generally
1. Factorsto be considered

Pursuant to § 725.366(b), any fee approved shall be reasonably commensurate with the
necessary work done and shall take into account the quality of the representation, the qualifications
of the representative, the complexity of the legal issues involved, the level of the proceedings to
which the claim was raised, the level at which the representative entered the proceedings, and any
other information which may be relevant to the amount of fees requested. “The amount of the
attorney's fees award is discretionary and will only be set aside if shown . . . to be arbitrary,
capricious, an abuse of discretion or not in accordance with thelaw.” Marcumv. Director, OWCP,
2 B.L.R. 1-894 (1980). The administrative law judge must provide sufficient explanation for a
reductioninthefeerequested. Inthisvein, itisnoted that, in Peabody Coal Co.v. McCandless,
F.3d__, CaseNos. 95-3291, 00-1449, and 00-2788 (7" Cir. June 29, 2001)*, the Seventh Circuit
disapproved of the ALJs award of $200.00 per hour for attorney's fees in the case which would

1 1t is noted that the Seventh Circuit does not mention the amended regulations in its decision.
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exceed what the attorney would charge his paying clients. The court noted that the ALJ did not
addressthe employer'sargument that “ the rate chargeabl e agai nst the mine operator must be market-
based, . . . without a premium for the contingent nature of the compensation.” Rather, the court
noted that the hourly rate of $200 was merely “anumber plucked from a hat.”

Sample Boilerplate:

Accordingly, a fee in the amount of $ , representing hours of
servicerendered at an hourly rateof $ , Isfound to bereasonably commensurate
with the work done before the Office of Administrative Law Judges and necessary
for the successful prosecution of this claim.

2. Enhancement of the fee for delay--proper for
employer but not Director, OWCP

In Shaffer v. Director, OWCP, 21 B.L.R. 1-97 (1998) (en banc on recon.), the Board agreed
with the Director's position that, “while an employer may be required to pay an enhanced attorney's
fee due to delay, such an enhancement is not appropriate where the Trust Fund isliable for the fee
becausethe Act does not specifically waive the government's sovereign immunity from an award of
interest. The Board likened enhancement of an attorney'sfeefor delay to imposing interest upon the
Trust Fund which is not permitted under the Act or implementing regulations.

B. “Necessary work” defined
[ XI(A)(7)(b)(2) ]

The Board has held that the test of necessary work is*whether an attorney at the time he or
she performs the work in question could reasonably regard the work as necessary to establish
entittement.” Marcum v. Director, OWCP, 2 B.L.R. 1-894 (1980)(emphasis in original). The
petitioning attorney bearsthe burden of establishing that aparticul ar serviceisnecessary to establish
entitlement. Wadev. Director, OWCP, 7 B.L.R. 1-334 (1984). Thefee petition must be reasonably
specific to alow such afinding. Time spent preparing the fee petition is not compensable. 20
C.F.R. 8§ 725.366(b). However, the Fourth Circuit, in Kernsv. Consolidation Coal Co., 247 F.3d
133 (4™ Cir. 2001), the court held that time spent pursuing a petition for attorney'sfees. Finally, an
administrative law judge may not round off time claimed to the nearest quarter of an hour. Porter
v. Director, OWCP, 4 B.L.R. 1-392 (1982).

Sample Boilerplate:

| have reviewed Petitioner's application for a representative's fee in
accordance with the applicable regulations. | find that the services rendered by
Petitioner, including , , and
, were [were not] necessary in pursuit of benefits for
Claimant. Additionally, | find that the time spent by Petitioner is not [is] excessive.
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1 Two-prong test for establishing “necessary work”

The Board, in Lanning v. Director, OWCP, 7 B.L.R. 1-314 (1984), set forth a two-step
process for determining the necessity of services rendered. “First, [the administrative law judge]
must decide whether the service is necessary to the proper conduct of the case and therefore
compensable. ... Second, once aservice hasbeen found to be compensable, the adjudicating officer
must decide whether the amount of time expended by the attorney in performance of said serviceis
excessive or unreasonable.”

2. Examples

The following constitutes two common examples involving whether the “necessary work”
standard is satisfied:

a Research time

The Board has held that “an attorney must be allowed an appropriate amount of time for
research.” Bradley v. Director, OWCP, 4 B.L.R. 1-241 (1981). However, genera research time
must be allocated to all clients and “should not be charged against the account of any singleclient.”
Shyder v. Director, OWCP, 9 B.L.R. 1-187 (1986).

b. Contacting a congressional representative

It has also been held that time spent seeking or obtaining a congressperson's assi stance or
intervention in the processing of aclaim “isnot part of the adjudication process, nor isit necessary
to establish entitlement to benefits;” therefore, it cannot be included in afee award. Krahenbuhl v.
Director, OWCP, 3B.L.R. 1-673 (1981).

C. Expenses and costs

Under 20 C.F.R. § 725.366(c), the proper adjudication officer is authorized to award the
amount of reasonable and unreimbursed expenses. Again, the fee petition must be detailed enough
to demonstrate the relevance and connection to the claim.

1 Advising the claimant
The time spent advising a claimant as to the status of hisclaim is compensable. Lanningv.
Director, OWCP, 7 B.L.R. 1-314 (1984). In addition, the time spent explaining the decision to the
claimant is also compensable. Brown v. Director, OWCP, 3 B.L.R. 1-95 (1979),

2. Clerical costs
[ XI(A)(7)(b)(3)(b) ]

Traditional clerical duties are not properly compensable and must be included as part of

overhead in setting the hourly rate. These unreimbursable expenses include local telephone calls,
photocopying, postage, and typing. Pritt v. Director, OWCP, 9 B.L.R. 1-159 (1986); Marcum v.
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Director, OWCP, 2 B.L.R. 1-894 (1980). Time preparing correspondenceiscompensable. But see
Picinich v. Lockheed Shipbuilding, 23 B.R.B.S. 128 (1989), a case involving several parties,
complex issues, and a number of appeals, wherein the Board held that it is within the adjudicator's
discretion to determine whether, based upon the evidence in a particular claim, photocopying costs
or other miscellaneous expenses are reasonable and necessary or are part of overhead. The Board
further stated that it would affirm any such findings unless they are demonstrated as arbitrary,
capricious, or an abuse of discretion.

Sample Boilerplate:

Twenty C.F.R. 8 725.366(c) provides that “[iln awarding a fee, the
appropriate adjudication officer shall consider, and shall add to the fee, the amount
of reasonable and unreimbursed expenses incurred in establishing the claimant's
case.” Petitioner seeks $ for expenses, which includes $ for postage.
The Benefits Review Board has held that traditional clerical expenses, such aslocal
telephone calls, photocopying, and postage, should not be billed separately. These
expenses should be considered part of the office overhead expenseswhen an attorney
setsthe hourly rate and cannot be included in an award of arepresentative'sfee. See
Marcum v. Director, OWCP, 2 B.L.R. 1-894 (1980); Pritt v. Director, OWCP, 9
B.L.R. 1-159 (1986). Accordingly, the $ in postage expenses is disallowed.

3. Co-counsdl

The petitioner has the burden of establishing the necessity of associating with co-counsal.
Esselstein v. Director, OWCP, 676 F.2d 228 (6th Cir. 1982); Coutz v. Director, OWCP , 7 B.L.R.
1-449 (1984); Smmons v. Director, OWCP, 7 B.L.R. 1-175 (1984).

4, Obtaining medical evidence

Expensesincurred in obtaining x-ray readings are compensable. However, arepresentative
cannot be reimbursed for expenses incurred in obtaining medical or other evidence which was
previously submitted to this Office in connection with the claim. 20 C.F.R. § 725.366(c).

5. Travel expenses

[ XIA)7)(0)(3)(@ ]

Travel time is compensable, but the pertinent details of the trip must be included in the
petition. Bradleyv. Director, OWCP, 4B.L.R. 1-241(1981). Expensescharged must be determined
in accordance with 20 C.F.R. § 725.459(a), asrequired by 20 C.F.R. § 725.366(c). Seeid.; Cavote
v. Director, OWCP, 2 B.L.R. 1-1052 (1980).

In Branhamv. Eastern Associated Coal Corp., 19 B.L.R. 1-1 (1994), the Board held that it
was proper to require that the employer reimburse claimant's counsel $48.40 in mileage costs to
attend to medical depositions. In so holding, the Board reasoned that such costs were “ expenses
necessary in establishing claimant's case.”
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In Jones v. Badger Coal Co., 21 B.L.R. 1-102 (1998) (en banc), the Board held that it was
within the administrative law judge's discretion to find “that all of the hours requested by counsel
for reviewing the file, traveling, organizing exhibits and preparing briefs were necessary and
reasonable.” TheBoardfurther heldthat it was proper for theadministrativelaw judgeto award fees
at counsel's " customary hourly rate of $200 for black lung cases.” In so holding, the Board rejected
Employer's argument that “an hourly rate of $175 would be appropriate and more consistent with
the rate obtained by the general legal community in the area of law” as Employer's argument was
deemed “insufficient to meet (its) burden of proving the rate awarded was excessive or that the
administrative law judge abused his discretion in this regard.”

6. Witness fees
a. Generally

Theregulations at 20 C.F.R. 8 725.459(a) provide, in part, that a “witness summoned to a
hearing before an administrative law judge, or whose depositionistaken, shall receivethe samefees
and mileage aswitnessesin the courtsof theUnited States.” Thefederal court provisionsfor witness
fees and costs are found at 28 U.S.C. § 1821 (1996) which provides, in part, as follows:

(a)(1) Except as otherwise provided by law, awitness in attendance at any court of
the United States, or before a United States Magistrate, or before any person
authorized to take hisdeposition pursuant to any rule or order of acourt of the United
States, shall be paid the fees and allowances provided by this section.

(2)(b) A witness shal be paid an attendance fee of $40 per day for each day's
attendance. A witness shall also be paid the attendance fee for the time necessarily
occupied in going to and returning from the place of attendance at the beginning and
end of such attendance or at any time during such attendance.

(c)(1) A witnesswho travelsby common carrier shall be paid for the actual expenses
of travel on the basis of the means of transportation reasonably utilized and the
distance necessarily traveled to and from such witness's residence by the shortest
practical routein going to and returning from the place of attendance. Such awitness
shall utilize acommon carrier at the most economical rate reasonably available. A
receipt or other evidence of actual cost shall be furnished.

(2) A travel allowance equal to the mileage allowance which the Administrator of
General Serviceshasprescribed, pursuant to section 5704 of title 5, for official travel
of employees of the Federal government shall be paid to each witnesswho travelsby
privately owned vehicle. Computation of mileage under thisparagraph shall bemade
on the basis of a uniformed table of distances adopted by the Administrator of
Genera Services.
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(3) Tall charges for toll roads, bridges, tunnels, and ferries, taxicab fares between
placesof lodging and carrier terminals, and parking fees (upon presentation of avalid
parking receipt), shall be paid in full to awitness incurring such expenses.

(4) All normal travel expenseswithin and outsidethejudicial district shall betaxable
as costs pursuant to section 1920 of thistitle.

(d)(2) A subsistence allowance shall be paid to a withess when an overnight stay is
required at the place of attendance because such place is so far removed from the
residence of such witness asto prohibit return thereto from day to day.

(2) A subsistence allowance for awitness shall be paid in an amount not to exceed
the maximum per diem allowance prescribed by the Administrator of General
Services, pursuant to section 5702(a) of title 5, for officia travel in the area of
attendance by employees of the Federal Government.

The statute also contains provisions regarding fees and costs for incarcerated witnesses (who
generaly cannot receivefeesor allowances) and paroled alienswho areineligibletoreceivefeesand
allowances.

In Branhamv. Eastern Associated Coal Corp., 19 B.L.R. 1-1 (1994), the Board held that it
was proper to require the employer to reimburse claimant $400.00 for obtaining a physician's
deposition. TheBoard reasoned that “an expert need not testify at the administrative hearingin order
for claimant to be reimbursed for the costs of obtaining a physician's opinion.”

b. After applicability of December 2000 regulations

Thewitnessfeescontinueto be based upon thefeesand mileagereceived by witnessesbefore
the courts of the United States. 20 C.F.R. § 725.459(a) (Dec. 20, 2000). However, § 725.459(b)
provides, in part, as follows:

If such witness is required to attend the hearing, give a deposition or respond to
interrogatoriesfor cross-examination purposes, the proponent of thewitnessshall pay
the witness fee. If the claimant is the proponent of the witness whose cross-
examination is sought, and demonstrates, within time limits established by the
administrative law judge, that he would be deprived of ordinary and necessary living
expenses if required to pay the witness fee and mileage necessary to produce the
witnessfor cross-examination, the administrative law judge shall apportion the costs
of such cross-examination among the parties to the case. The administrative law
judge shall not apportion any costs against the fund in a case in which the district
director has designated a responsible operator, except that the fund shall remain
liable for any costs associated with the cross-examination of the physician who
performed the complete pulmonary evaluation pursuant to 8§ 725.406.
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20 C.F.R. § 725.459(b) (Dec. 20, 2000). Further, subsection (d) providesthat “[a] claimant shall
be considered to be deprived of funds required for ordinary and necessary living expenses for
purposesof paragraph (b) of thissection where payment of the projected fee and mileage would meet
the standards set forth at 20 C.F.R. § 404.508.” 20 C.F.R. § 725.459(d) (Dec. 20, 2000). The
amended regulations encourage the administrative law judge to “authorize the least intrusive and
expensive means of cross-examination . ...” 20 C.F.R. § 725.459(d) (Dec. 20, 2000).

D. The hourly rate and hoursrequested
[ XI(A)(7)(b)(D) ]

Counsel or representativefor the successful claimant must set forth the hourly rate requested
in hisor her fee petition. To determine whether such arate is appropriate, several factors must be
considered, including the location of the representative or counsel, his or her years of experience,
the level of expertise, and the complexity of the case. Additional factorswhich may be considered
aretherisk of loss, delay in payment, and the amount of the award of benefits. Helton v. Director,
OWCP, 6 B.L.R. 1-176 (1983)(seeinfra). Some administrative law judgeswill take judicial notice
of Altman & Weil's Survey of Law FirmEconomics, which liststhe normal hourly ratesfor attorneys
by area of practice, years of experience, and geographical location. Schneider v. Director, OWCP,
2B.L.R. 1-918, 1-926 (1980). However, by unpublished decision in Mullins v. Betty B. Coal Co.,
BRB No. 95-1149 (Mar. 14, 1996), the Board held that “ whilethe administrative law judge may take
judicial noticeof attorneys customary hourly rates, acopy of the 1988 Altman & Well Survey of Law
Firm Economics is not in the record” and, therefore, on remand the judge was “instructed . . . to
explain the basis for utilizing the northeast standard in setting the hourly rate for legal services
rendered in Virginia” Another source of hourly rate statistics is the local bar association for
attorneys practicing black lung in a particular area. Budinski v. Director, OWCP, 6 B.L.R. 1-541
(1983). Theadministrativelaw judgemay also consider Martindale-Hubbel excerptsand other types
of documentation submitted in support of a fee petition, such as affidavits from other practicing
attorneys attesting to their hourly rates.

Sample Boilerplate:

In determining whether the hourly rate requested by Petitioner isreasonable,
| notethat hehas __ years of experience in black lung litigation. Additionally, |
take judicial notice of the 19XX Survey of Law Firm Economics, published by
Altman & Wéll, Inc., which reports an average hourly billing rate for attorneys with

____to___ yearsof experience practicing law inthe regionto be$
to$ . See Schneider v. Director, OWCP, 2 B.L.R. 1-918, 1-926 (1980).
1 Amount of benefits awarded

Because the amount of benefits are set by law, “counsel bears the burden of demonstrating
how the quality of representation affected the amount of benefits received if he or she wishes this
factor to be considered.” Allen v. Director, OWCP, 7 B.L.R. 1-330 (1984)(emphasis in original).
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2. Augmentation or enhancement based upon unique
circumstances [ XI(A)(7)(c) ]

Generally, fees are awarded based upon hourly rates in effect at the time of representation.
However, some cases have offered unique circumstances which warranted exceptions to thisrule.

a. Extended length of litigation

In Cox v. Brady Hamilton Sevedore Co., 25 B.R.B.S. 203 (1991), the Board permitted fees
in excess of the hourly rate in effect at the time the services were rendered based upon afinding of
unique circumstances, including the extended length of litigation.

However, in Bennett v. Director, OWCP, 17 B.L.R. 1-72 (1992), the Board denied counsel's
request for an augmented fee due to delay. Counsel's first petition for fees was awarded by the
administrative law judge immediately subsequent to the decision awarded benefits. The case was
then appealed and a final compensation order was not entered for severa years for which reason
counsel filed a second fee petition seeking to enhance the initial fee award on grounds of unusual
delay in the processing of the claim. The Board held, however, that because (1) counsel's petition
for feeswasgranted and feesawarded by the administrativelaw judgein May of 1988, at whichtime
no reguest for enhancement based upon delay was made and, (2) the fee award became final within
thirty days because no appea or motion for reconsideration was filed, the Board held that the
adjudicator was collaterally estopped from awarding an enhancement of the fee and stated as
follows:

Claimant's counsel contends that the administrative law judge erred in failing to
award a supplemental fee to compensate for counsel's delay in receiving payment.

Thefiling of asupplemental fee petition seeking an additional $500.00 to account for
delay in payment is tantamount to a collateral attack on a final order. The
administrative law judge properly denied the motion for supplemental fees.

Furthermore, as the Director suggests, the supplemental fee petition is, in essence,
arequest for interest to be paid by the Black Lung Disability Trust Fund.

Id. at 1-73. The Board held that an award of interest against the Fund is not permitted by the Act or
implementing regulations. See also Goodloe v. Peabody Coal Co., 19 B.L.R. 1-91 (1995); Hobbs
v. San FlowersCo., 18 B.R.B.S. 65 (1986), aff'd, 820 F.2d 1528 (9th Cir. 1987); Dotson v. Peabody
Coal Co., Case No. 91-BLA-988 (ALJMay 24, 1993)(ALJ Sheldon R. Lipson considered claim's
16 year history in awarding attorney's fees).

In Kerns v. Consolidation Coal Co., 176 F.3d 802 (4™ Cir. 1999), the court held that it was
proper to award an enhanced fee to compensate counsel for the six year delay between the time his
fee wasinitially awarded and the date on which he received payment of the fee. Specifically, the
administrative law judge awarded afee to Claimant's counsel on June 20, 1984 at the hourly rate of
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$80. Through amyriad of appeas and remands, the award of benefits was ultimately affirmed by
the court and Employer sent counsel a check dated July 20, 1990 as payment for services rendered
pursuant to the administrative law judge's 1984 fee order.

The court held that, contrary to Employer's assertion, it had jurisdiction to consider the fee
enhancement request, which was submitted years after the 1984 fee award, asthe origina feeaward
did not become final until the compensation order became final. 1t noted that “[a]lthough the law
at the time (counsel) filed his fee request did not require that the ALJ consider enhancement for
delay, current law does.” In support of this statement, the court cited to the Board's holding in
Nelson v. Sevedoring Servs. of America, 29 B.R.B.S. 90 (1995) wherein the Board held that an
administrative law judgeis permitted to award ahigher hourly rate to account for the delay in receipt
of payment of the fee awarded. Thus, the case was remanded for the administrative law judge to
consider counsel'srequest for enhancement of the fee award based upon delay in payment. Seealso
Kerns v. Consolidation Coal Co., 247 F.3d 133 (4" Cir. 2001) (fees for delay in payment and for
litigating fee petition proper).

b. Contingent nature of black lung claims

In Goodloev. Peabody Coal Co., 19B.L.R. 1-91 (1995), the Board held that afee cannot be
enhanced to accommodate its contingent nature, but that enhancement for unusually lengthy delay
may be an appropriate factor to consider in determining the hourly rate as noted in Missouri v.
Jenkins, 109 S. Ct. 2463 (1989).

In Peabody Coal Co. v. McCandless, 255 F.3d 465 (7" Cir. 2001)?, the Seventh Circuit
disapproved of the ALJs award of $200.00 per hour for attorney's fees in the case which would
exceed what the attorney would charge his paying clients. The court noted that the ALJ did not
addressthe employer'sargument that “the rate chargeabl e agai nst the mine operator must be market-
based, . . . without a premium for the contingent nature of the compensation.” Rather, the court
noted that the hourly rate of $200 was merely “anumber plucked from a hat.”

C. Risk of loss and contingency multipliers

Risk of loss, delay of payment, and the amount of the award are factors to be considered in
setting the hourly rate. Velasguez v. Director, OWCP, 844 F.2d 738 (10th Cir. 1988); Thompson v.
Potashnick Cont. Co., 812 F.2d 574 (9th Cir. 1987); Helton v. Director, OWCP, 6 B.L.R. 1-176
(1983). But see Gibson v. Director, OWCP, 9 B.L.R. 1-149 (1986) (risk of lossisaconstant factor
in black lung litigation and is, therefore, deemed incorporated into the hourly rate).

In Pennsylvaniav. Delaware Valley Citizen's Council for Clean Air, 107 S. Ct. 3078 (1987),
the Supreme Court held that multipliers or other enhancement of a reasonable lodestar fee to
compensate for the risk of loss are impermissible under the usual fee shifting statutes. The Court
discussed the use of multipliers and stated that the applicant must establish that the risk isinherent
to a class of cases rather than to a particular case and that the fee is enhanced only to the extent
necessary to attract competent counsel.

2 |t is noted that the Seventh Circuit does not mention the amended regulations in its decision.
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By unpublished decision in McNew v. Sahara Coal Co., BRB No. 92-2520 BLA (Feb. 22,
1995)(unpub.), the Board held that the administrative law judge did not “improperly enhance[] the
requested hourly rates by incorporating a contingency multiplier.” Inaddition, in Milburn Colliery
Co. v. Woodson, Case No. 89-3318, dlip. op. (4th Cir. Dec. 21, 1990)(unpub.), the Fourth Circuit
approved the use of amultiplier in black lung cases and held that amultiplier of 60% for a$200.00
hourly ratewas appropriate. The court discussed how the use of the contingency fee systemin black
lung cases renders such claims unappealing to attorneys because of the low success rate, the
prohibition of settlements, and slow rate at which cases move through the system, and that in black
lung cases, as opposed to non-statutory contingency fee systems, attorneys cannot offset the |oss of
many cases with alarge award in one case.

3. Billing method

InJarrell v. Newport News Shipbuilding & Dry Dock Co., 14B.R.B.S. 883 (1982), theBoard
held that a quarter of an hour minimum charge billing method is reasonable. However, it is
noteworthy that, in Bullock v. Ingalls Shipbuilding, Inc., 29 B.R.B.S. 131 (1995)(en banc), a case
arising under the jurisdiction of the Fifth Circuit and applying unpublished precedent of that court,
the Board held that counsel's use of “aminimum quarter hour billing method wasimproper.” Inso
concluding, the Board found that “the Fifth Circuit held that, generally, attorneys may not charge
more than one-eighth hour for review of a one page letter and one-quarter hour for preparation of a
one-page letter.”

4, Interest
[ XI(A)(10) ]

An award requiring the payment of interest by the Fund on an attorney's fee award is not
authorized under the Act and is, therefore, not payable. Griffinv. Director, OWCP, 17 B.L.R. 1-75
(1993); Bennett v. Director, OWCP, 17 B.L.R. 1-72 (1992).

5. Reasonableness of therequested rate

It isthe responsibility of the representative or attorney to establish the reasonableness of the
hourly rate based on the quality of the representation, hisor her qualifications, the complexity of the
legal issues involved, and the level of the proceedings. Pritt v. Director, OWCP, 9 B.L.R. 1-159
(1986). The Board has consistently held that $50.00 per hour is manifestly inadequate. Gibson v.
Director, OWCP, 9 B.L.R. 1-149 (1986). However, fees of $75.00 per hour have routinely been
upheld. Gillman v. Director, OWCP, 9 B.L.R. 1-7 (1986).

However, each case must be reviewed on its own merits and, under some circumstances,
attorney's fees in black lung claims have often been approved at $100.00 to $150.00 an hour. By
unpublished decison in McNew v. Sahara Coal Co., BRB No. 92-2520 BLA (Feb. 22,
1995)(unpub.), the Board held that theadministrativelaw judge properly awarded feesat hourly rates
of $175.00 and $200.00 based upon the quality of the representation and complexity of the legal
issuesinvolved, aswell asthe“unusual delay from the time the case was accepted until the payment
of thefee.” Inthisvein, the Board noted that the record did not reveal that the administrative law
judge “improperly enhanced the requested hourly rates by incorporating a contingency multiplier,”
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citing City of Burlington v. Dague, 112 S. Ct. 2638 (1992).
E. Request for reconsideration

Pursuant to 20 C.F.R. § 725.366(d), any party may request reconsideration of afee award,
and if appropriate, amodified fee award (or Supplemental Decision and Order on Reconsideration)
may beissued. Twenty C.F.R. § 725.366(€e) requires that requests for reconsideration bein writing
and that they contain “supporting statements and information pertinent to any increase or decrease
requested.”

V. Liability for payment
[ XI(A)(9) ]

A. Attorney and lay representative

As previously noted, the party opposing entitlement is generally liable to the claimant's
counsel for payment of the fee award. However, because the Act only provides for the award of
attorney fees, the Black Lung Disability Trust Fund is not responsible for the payment of feesto lay
representatives. Madrak v. Director, OWCP, 7 B.L.R. 1-559 (1984). InHarrisonv. Liberty Mutual
Insurance Co., 3 B.L.R. 1-596, 1-597 (1981), the Board held the following with regard to fees
awarded to lay representatives:

[T]here is no authority in either the Act or the implementing regulations for [alay
representative's feg] to be assessed against an employer, the Black Lung Disability
Trust Fund or as alien against claimant's benefits. Sections 28(a) and 28(b) of the
Act, which authorizethe award of afeeagainst theemployer or the Trust Fund, apply
only to the award of attorney'sfees. Section 28(c), which allows the fee to be made
alien on claimant's benefits, similarly applies only to attorney's fees.

In acaseinvolving alay representative, fees must be paid by the claimant, although, as previously
noted, no lien may be placed upon a claimant's benefits no ensure such payment of fees. 20 C.F.R.
§ 725.365.

B. Feesin Part C claimswheretheminer had no post-1969 coal mine employment

[ XI(A)O)(©)]

Employers are not responsible for attorney's fees and benefits in Part C claims where the
miner had no post-1969 coal mine employment. The Black Lung Disability Trust Fundisliablefor
the payment of compensation in these claims aswell asfor payment of attorney'sfees. In addition,
the 1981 Amendments of the Black Lung Act provided for the transfer of liability in casesin which
the claim was finally denied prior to March 1, 1978 and benefits were later awarded upon review
pursuant to § 435 of the Reform Act. 30 U.S.C. § 932(c); 20 C.F.R. § 725.496. Thus, the Trust
Fund isliable for all attorney's fees and costs for which the employer would have been liable, but
for the 1981 Amendments, and which the employer has not yet paid. 20 C.F.R. § 725.367(b);
Marplev. Jones & Laughlin Seel Corp., 7 B.L.R. 1-580 (1984). Because the employer would only
be liable for attorney's feesif it controverts the notice of liability, the Trust Fund is only liable for
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post-controversion attorney's fees in transfer cases. Couch v. The Pittston Co., 7 B.L.R. 1-514
(1984).

The 1981 Amendments and 20 C.F.R. § 725.367(b)® prohibit the Trust Fund from
reimbursing an operator or carrier for any attorney'sfees or costs which it has paid on cases subject
tothetransfer provisions. Thus, feespaid by an operator or carrier pursuant to afinal order awarding
benefits prior to January 1, 1982 may not be reimbursed. But see Burressv. Windsor Power House
Coal Co., 7B.L.R. 1-517 (1984).

V. Enfor cement of supplemental decision and order

The Board has held that an administrative law judge may render an attorney's fee
determination when adecision isissued to further the goal of administrative efficiency. See Bruce
v. Atlantic Marine, Inc., 12 B.R.B.S. 65, 68 (1980), aff'd, 661 F.2d 898 (5th Cir. 1981).* However,
when afinal decision in acaseis still pending, the attorney's fee award is neither enforceable nor
payable until such time asan award of benefitsto the claimant becomesfinal and the award reflects
a successful prosecution of the clam. 33 U.S.C. § 928; 20 C.F.R. § 725.367(a). In Adkins v.
Kentland Elkhorn Coal Corp., 109 F.3d 307 (6™ Cir. 1997), the court dismissed counsel'sfeepetition
without prejudiceto state that “ attorney feesmay berecovered only if there hasbeen afinal decision
awarding the claimant an economic benefit asaresult of hisblack lung clam.” The court concluded
that counsel's request for fees was premature as no award of benefits had become final.

It is also noteworthy that, in Eifler v. Peabody Coal Co., 13 F.3d 236 (7th Cir. 1993), the
Seventh Circuit held that any settlement of attorney'sfeesrequiresadministrativeor judicial approval
and, even though attorney's fees may not be awarded before afinal compensation award is entered,
a settlement of attorney's fees may be approved before such afinal award.

VI.  Solicitor ascounsel to claimant pursuant to 20 C.F.R. § 725.422

The regulations at 20 C.F.R. § 725.422 provide that the “ Secretary or his or her designee
may, upon request, provide a claimant with legal assistance in processing a claim under the Act.”
Section 725.422 further states the following:

Such assistance may be made availableto aclaimant inthediscretion of the Secretary
of Labor . .. a any time prior to or during the time in which the claim is being
adjudicated and shall be furnished without charge to the claimant. Representation
of aclaimant in adjudicatory proceedings shall not be provided by the Department
of Labor unlessit isdetermined by the Solicitor of Labor that such representationis
in the best interests of the black lung benefits program. In no event shall
representation be provided to a claimant in a clam with respect to which the
clamant's interests are adverse to those of the Secretary of Labor or the fund.

? See 20 C.F.R. § 725.367(C) (Dec. 20, 2000).

4 The Fifth Circuit affirmed the Board's decision, but the Board's holding that an attorney fee order may be
issued before afinal compensation order is entered was neither raised nor decided by the circuit court.
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In Owensv. Clinchfield Coal Co., BRB Nos. 93-874 BLA and 93-875 BLA (Jan. 27, 1993)
(unpublished), the Board dismissed a claimant's appeal regarding the Solicitor's denial of legal
assistance directly from the district director'slevel. In support of the dismissal, the Board held that
it lacked jurisdiction because the “denial is neither afinal order nor a non-final order which meets
the criteriathat determines whether anissueis appeaableto the Board.” However, by unpublished
decision in Adams v. Eastern Associated Coal Corp., BRB No. 93-305 BLA (Jan. 28, 1994), the
Board held that an administrative law judge is without authority to order that the Solicitor provide
legal assistanceto aclaimant under § 725.422 of theregulations. Rather, the Board determined that
the “regulations clearly endow the Solicitor with sole discretion to determine whether to provide
legal assistance to claimants.” The Board further noted that “the comments accompanying the
publication of the most recent revision of Section 725.422 state that 'the decision to commit
resources to a claimant's case was always within the discretion of the Solicitor.” 43 Fed. Reg. 36,
796-97 (1978).

VIl. Right to counsel
[IV(O)Q3)]

The regulations at 20 C.F.R. § 725.362(b) provide the following in regard to a claimant's
right to counsel:

Any party may waive hisor her right to be represented in the adjudication of aclam.
If an adjudication officer determines, after an appropriateinquiry hasbeen made, that
a clamant who has been informed of his or her right to representation, such
adjudication officer shall proceed to consider the claim in accordance with this part,
unlessit is apparent that the claimant is, for any reason, unable to continue without
the help of arepresentative. However, it shall not be necessary for an adjudication
officer to inquire asto the ability of aclaimant to proceed without representation in
any adjudication taking place without ahearing. Thefailure of aclaimant to obtain
representation in an adjudication taking place without a hearing shall be considered
awaiver of the clamant's right to representation. However, at any time during the
processing or adjudication of a claim, any claimant may revoke such waiver and
obtain arepresentative.

In Shapell v. Director, OWCP, 7 B.L.R. 1-304 (1984), the Board interpreted these provisions
to requirethat “the administrative law judge has the responsibility to inform apro se claimant of his
right to be represented by a representative of his choice, at no cost to him, and inquire whether
claimant desires to proceed without such representation.” 1n so holding, the Board concluded that
ajudge conductsafull and fair hearing involving apro se claimant where he or she: (1) advisesthe
claimant of the contested issues; (2) asks the claimant whether he or she objects of the admission of
the Director's exhibits; and (3) inquires “extensively” of the claimant's coal mine employment and
medical problems.

In Petrosky v. Donex Mining, Inc., BRB No. 94-652 BL A (Dec. 22, 1994)(unpublished), the
Board held that the claimant properly waived hisright to legal representation under the Act. Under
the facts of the case, the claimant appeared pro se before the administrative law judge, who failed
to notify him that an attorney could not charge him afee. The administrative law judge, however,
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did notify the claimant that he had aright to an attorney, offered to continue the proceeding until the
claimant could obtain representation, gave the claimant the opportunity to testify fully, and allowed
the claimant to object to the submission of any evidence.

However, by unpublished decisionin Talbert v. Meadow River Coal Co., BRB No. 93-1525
BLA (Dec. 29, 1994), the Board directed that a de novo hearing be held on remand as, in addition
tofailingto adviseapro seclaimant of the advantagesof obtaining representation, theadministrative
law judge further failed to inform the claimant that he is entitled to representation by counsel of his
choice.

Whileaclaimant must beinformed of hisor her right to counsel, the sameisnot required for
an employer. In Mitchell v. Daniels Co., 22 B.L.R. 1-73 (2000), the Board held that there is no
regulatory requirement that responsible operators beinformed of theright to counsel and that policy
concerns underlying the requirement that pro se claimants receive such notification do not apply to
presumably more sophisticated coal company officials.

VIII. Qualificationsof representative
[IV(C)(3)]

Any representative, attorney or otherwise, must file anotice of appearance or be otherwise
authorized to appear before the Department of Labor on behalf of a particular claimant. 20 C.F.R.
§ 725.362(a).° A representative must be qualified under 20 CF.R. § 725.363. 20 C.F.R.
§725.362(a). If an attorney, therepresentative must bein good standing; admitted to practice before
acourt of astate, territory, district, or insular possession, or before the Supreme Court of the United
States or other federal court; and is not, pursuant to any provision of law, prohibited from acting as
arepresentative. 20 C.F.R. § 725.362(a). For an representative who is not an attorney, s/lhe may be
appointed as a representative so long as that person is not, pursuant to any provision of law,
prohibited from acting asarepresentative. 20 C.F.R. § 725.363(b). To beawarded an attorney'sfee,
an individual must either be an attorney in good standing or be an attorney approved by the
adjudication officer.

IX.  Costsfor pursuit of frivolous claim

In Crum v. Wolf Creek Collieries, 18 B.L.R. 1-81 (1994), the Board adopted the Ninth
Circuit's holding in Metropolitan Sevedoring Co. v. Brickner, 11 F.3d 887 (9th Cir. 1993), that
under 8 926 of the Longshore and Harbor Workers Compensation Act, as incorporated into the
Black Lung Benefits Act, “only afederal court can assess a party's costs as a sanction against a
claimant whoinstitutesor continues, without reasonabl e ground, workers compensation proceedings
under LHWCA.” Thus, theBoard, theadministrativelaw judge, and thedistrict director are without
authority to impose § 926 costs.

® Under the amended regulations, a qualified attorney need not file a notice of appearance, but may submit a
written declaration (or oral declaration at the formal hearing) that heis authorized to represent the party. 20 C.F.R.
§ 725.362(a) (Dec. 20, 2000).
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