JUDGES BENCHBOOK
OF THE
BLACK LUNG BENEFITSACT

PREPARED BY THE U.S. DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES
WASHINGTON, DC

AucusT 2001

Table of Contents



Chapter 1

Introduction tothe ClaimsProcess ...........c.iiiiii . 1.1

l. Filing the claim and adjudication by the district director ................. 1.1

A. The Director, OWCP and district director .. ..................... 1.1

B. Development of therecord . .. ........ ... ... i 1.1

C. Thenoticeof initia finding ............. ... ... .. .., 1.2

1. Prior to applicability of December 2000 regulations . .. ...... 1.2

2. After applicability of December 2000 regulations . . ......... 1.2

D. Determination of the responsibleoperator .. ..................... 1.2

1. Before applicability of December 2000 regulations ......... 1.2

2. After applicability of December 2000 regulations . . ......... 1.3

E. The notice of an award/denia of benefits ....................... 1.3

. Therequest foraformal hearing ............. .. .. ... ... ... 1.3

1. TheadjudicaliVe ProCESS: . . . .ottt et 14

A. Circuit court jurisdiction ............cci i, 14

B. ClaimS ProCESSING ..o i et e 15
Chapter 2

Introduction totheMedical Evidence ............. ... 2.1

l. Generaly ... 2.1

. The chest roentgenogram OF X-ray .. .........uuuiieenenennnnnnanann. 2.1

A. Generaly ... 2.1

B. Elementsof thex-rayreport .. ..., 2.1

1 Date of the x-ray study and date of thereading ............. 2.1

2. Qualificationsof thephysician ......................... 2.2

a TheC-reader . ... 2.2

b. TheB-reader ........ ... 2.2

C. The Board-certified radiologist ................... 2.2

d. The A-reader . ... 2.2

e The Board-dligibleradiologist .................... 2.3

3. Filmauality .........c 2.3

4, The quantity of opacities ................. ..., 2.3

5. Thesizeandtypeof opacities .......................... 24

1. The pulmonary function (ventilatory) study ........................... 24

A. Generaly . ... e 2.4

B. Height, age, and gender of theminer ........................... 25

C. Theforced expiratory volume (FEV,) ... 25

D. Theforced vital capacity (FV C) and the maximum voluntary volume (MVV)

........................................................ 2.5

E. Theuseof bronchodilators. . ... 2.5

V. Thebloodgasstudies . .. ... e e 2.5
Chapter 3

General Principles of Weighing Medical Evidence. ......................... 3.1

l. Generaly ... 3.1

. Rulesof general application . . ...t 3.2

A. The“truedoubt” rule . ... 3.2

1. Prior to applicability of December 2000 regulations . .. ...... 3.2

2. After applicability of December 2000 regulations . . ......... 3.2



VI.

B. The“laterevidence’ rule ... e 3.3

1. Chest X-TaysS ..o 3.6

2. Ventilatory studies . ... 3.6

3. Bloodgasstudies . ... 3.6

4, Medical OpinioNS . ...t 3.6

C. The“hostile-to-the-Act” rule . ........ ... . 3.7

D. Qualitystandards .............cc i 3.8

1. Prior to applicability of December 2000 regulations . .. ...... 3.8

2. After applicability of December 2000 regulations . . ......... 3.9

3. Challenging quality of evidence, burdensfor ............. 3.13

E. Party affiliation ........... ... i 3.13

F. Cumulative, repetitious, or immaterial evidence ................ 3.14

Chest roentgenogramevidence . ..., 3.15

A. Physicians qualifications .. ..............c. i 3.15

1. Dually qualifiedphysicians ........................... 3.15

2. Board-certified and board-eligible radiologists ............ 3.15

3. CreadersandB-readers. . ... 3.15

4, B-readersand A-readers. . ... 3.15

5. B-readers and board-certified radiologists . . .. ............ 3.16

6. Credentialsunknown . ........... i 3.16

7. Taking official notice of credentials .................... 3.16

B. Numerical SUPENOoNty . .........ouii e 3.16

C. Format of thex-ray report . .......... ..., 3.17

D. Interpretation which is silent regarding pneumoconiosis. . . ........ 3.18

E. Filmauality ........ 3.18

F. Physician's comment on x-ray report not relevant to finding pneumoconiosis

....................................................... 3.18

Pulmonary function (ventilatory) studies . .. .......................... 3.19

A. Resolving height discrepancies ..., 3.19

B Qualifyingtestresults ......... ... i 3.19

C Determination of reliability or conformity .. .................... 3.19

1. Cooperation and comprehension ....................... 3.20

2. Requirement of threetracings ......................... 3.20

3. Testing conducted during hospitalization ................ 3.21

Bloodgasstudies . ...t 3.21

A. Qualifyingtestresults ......... ... 3.21

B. Determination of reliability or conformity ..................... 3.21

1. Validation by medical opinion .. ....................... 3.21

2. Test conducted during hospitalization ................... 3.22

a Prior to applicability of December 2000 regulations .. 3.22

b. After applicability of December 2000 regulations . . .. 3.22

Medical reportS ... ..o 3.23

A. Well-documented, well-reasoned opinion defined ............... 3.23
B. Undocumented and unreasoned opinion of little or no probative value

....................................................... 3.23

C. Physicians qualifications .. ..............c. i 3.24

1. Treating or examiningphysician . ...................... 3.24

a Prior to applicability of December 2000 regulations .. 3.24
b. After applicability of December 2000 regulations . ... 3.25
2. Non-examining or consultative physician ................ 3.27



3. Criminal conviction of thephysician . ................... 3.28

D Equivocal or vagueconclusions. .. ......... ..o 3.28
E SHeNtopinioN ... ... 3.28
F Internally inconsistent reports ........... ... .. 3.29
G Better supported by objectivemedicaldata . .. .................. 3.29
H Reliance upon nonqualifying or nonconforming testing ........... 3.30
l. Extensive medical dataversuslimiteddata . .................... 3.31
J. Physical limitations contained in medical report . ................ 3.31
K Death certificates . ...t e 3.32
L. Determinations by otheragencies ................ ... .. 3.33
M. Medical literatureand studies ...t 3.33
VI, AUIOPSY TGOS . .ttt et e et 3.33
A Principles of weighing autopsy evidence ... .................... 3.33
1. Performing the autopsy versusreview of thedlides......... 3.33
2. Opinion of autopsy prosector versus review of findings .... 3.35
B. Qualitystandards ........... .. 3.35
Chapter 4
Limitationson Admission of Evidence. ... 4.1
l. Limitation of documentary medical evidence .......................... 4.1
A. An origina claim or aclaim filed pursuant to 20 C.F.R. § 725.309 ... 4.1
1. In support of claimant'sposition ........................ 4.1
2. In support of responsible operator's or fund's position ....... 4.2
B. ONMOIfiCation . ...t 4.3
C. Hospitalization and treatment recordsunaffected ................. 4.3
D “Good cause” standard for admitting evidence over limitations . . . . .. 4.3
E Referral of claim by district director; not required to include
dlmedicalevidence........... ... .. 4.3
. Responsible operator designation . .............c.ciiiiiiii i 4.4
A. Limitationsontestimony . ...........c.couiriiiiiiiinnnnnn. 4.4
B. Evidence related to responsible operator excluded absent “extraordinary
CITCUMSIANCES . o ettt e e e e e e e et 4.5
C. Dismissal by administrative law judge not permitted .............. 4.5
D. Remand by administrative law judge not permitted ............... 4.5
E. ONMOIfication . ...t 4.6
F. Upon filing a subsequent claimunder § 725.309 . .. ............... 4.7
[I. WitNESSteStiMONY . ...t 4.7
A. Limitations on expert medical testimony ... ..................... 4.7
B. Atthehearing . ......... i 4.7
C. By deposition . ... e 4.8
D. Noticeto OppoSING Party . ..o vt 4.8
E. Expert witness fees, apportionmentof .......................... 4.9
Chapter 5
What IsThe ApplicableLaw? ......... ... i 5.1
l. Overview of the Black Lung BenefitsAct . ............. ..., 5.1
A. Generaly ... 5.1
B. December 2000 regulatory amendments, effective datesof ......... 5.2
. Typesof Claims ... ... 54

A. Thelivingminer'sclam (BLA) ..., 54



Thesurvivor'sclam (BLA) ... e 54
Medical BenefitsOnly (BMO) .. ... 54
Medical Treatment Dispute (BTD) ..., 54
Medica Interest (BMI) ...t 54
Overpayment (BLO) ...t 55
Black Lung Civil Money Penalty (BCP) ........................ 55
. Department of Laborjurisdiction............ ... i 5.6
IV. Theapplicableregulatory scheme .............. ... ... 5.6
V. Circuit court jJurisdiCtion . ........ ... 5.7
VI. Thethree-year statute of limitations ................. ... . oo, 5.7

A. TheSAULE . ...ttt e 5.7

B. Hearing required prior todismissal ............................ 5.8

C. Commencement of thethree-yearperiod .. ...................... 5.8
VII.  Addresses and phone numbers of Circuit Courts; jurisdiction ............. 5.9

OMMOUO®

Chapter 6
Definition of Coal Miner and Length of Coal MineEmployment ............. 6.1
l. Coa miner; defined under Part 410and §410.490 ..................... 6.1
. Coa miner; defined under Parts 718 and 727 .. ... oo 6.1
A. Generaly ... 6.1
1. Prior to applicability of December 2000 regulations . .. ...... 6.1
2. After applicability of December 2000 regulations . . ......... 6.2
B. Thethree-prongtest ........... i 6.2
1. Statusof thecoa ......... ... 6.3
2. Functionof theminer ........... ... 6.4
a Construction WOrkers ... ..o oo 6.4
b Consumercod handler ......................... 6.5
C. Federal mineinspector .......................... 6.5
d. Integral totheprocess .......................... 6.5
e Inventory work . ......... .. ... . 6.6
f. Transportationworkers ......................... 6.6
3. Situs of thework performed ............... ... .. ...... 6.7
B. Coad dustversuscoa minedust . ...t 6.8
1. Prior to applicability of December 2000 regulations . .. ...... 6.8
2. After applicability of December 2000 regulations . . ......... 6.8
. Length of coal mineemployment ............ ... .. ... .. .. .. ... ... 6.9
A. Prior to applicability of December 2000 regulations ... ............ 6.9
1. Burden of production/persuasion upon clamant ............ 6.9
2. Any reasonable method of computation acceptable.......... 6.9
3. Thel25-dayrule ........ .. 6.9
B. After applicability of December 2000 regulations . .. ............. 6.11
C. Documentation supporting length of coal mine employment .. ..... 6.12
Socia Security earningsrecords . ..., 6.12
Affidavits ... .o 6.13
Coal mine employment form completed by theminer . ... ... 6.14
Clamant'stestimony .................cciiiiiinnn... 6.14
Otherevidence . ....... ..o, 6.14
|ods included in computing length of coal mine employment . ... 6.14
VaCatioNtime .. ..ot 6.14
a Prior to applicability of December 2000 regulations .. 6.14

PR eNe



b. After applicability of December 2000 regulations . . .. 6.14
2. Injury orsicktime ............ i 6.16
a Prior to applicability of December 2000 regulations .. 6.16
b. After applicability of December 2000 regulations . ... 6.17
3. Seasonal employment .......... .. 6.18

F. Periods not included in computing length of coal mine employment
....................................................... 6.19
1. Seniority time . ... e 6.19
2. Voluntary striketime . ........ ... ... . 6.19

Chapter 7

Designation of ResponsibleOperator .............c i, 7.1
l. Generaly ... 7.1
. “Operator” defined . ... 7.1
. Most recent operator liable ............ ... ... . . 7.1
A. Prior to applicability of December 2000 regulations . ............. 7.1
B. After applicability of December 2000 regulations . .. ............. 7.2
IV.  ldentifying the proper operator; burden of production/persuasion ......... 7.3
A. Director's burden to investigate and assess liability . .. ............ 7.3
B. Proceeding against the potential operator at every stage of litigation .. 7.3
V. Requirements for responsible operator designation . . ................... 74
A. Powers of supervisionandcontrol ............................ 7.4
1. Independent contractors . ..............c i 7.5
2. Franchised equipmentdealer .......................... 7.5
3. S-S 0] £ 7.5
a Prior to applicability of December 2000 regulations ... 7.5
b. After applicability of December 2000 regulations . . ... 7.6
4, Theparentcompany ............c.couiiiiinennnnnn.. 7.7
5. Thesdf-employedminer ............................. 7.7
6. Successor liability . ........ 7.8
a Prior to applicability of December 2000 regulations ... 7.8
b. After applicability of December 2000 regulations .. ... 7.9
7. Thefederal government .......... ... ... .. ... ... .... 7.10
8. Partnerships . ... e 7.10
0. A “reorganized” COMPaNY . .........uuuuienenenannnnnn 7.10
10. Stategovernment .. ... 7.11
B. Situsof thework performed ......... ... ... ... ... ... ... 7.11
C. Miner's disability or death arose out of coal mine employment with the
(070 = |0 P 7.11
1. Presumption that the miner was regularly and continuously exposed
tocoal dUuSt . ... 7.12
2. Presumption that the miner's pneumoconiosis arose out of coal mine
employment withtheoperator ......................... 7.12
D. Operation of acoal mine after June 30,1973 ................... 7.13
E. Employment after December 31,1969 ........................ 7.13
F. Cumulative employment of oneyearormore ................... 7.14
1. Intermittent employment . .......... ... .. ... ... 7.14
2. Thel25dayrule ........ ... .. 7.14
3. Employment for lessthan 125days ..................... 7.16
G. AbIlIty topay ... 7.16



1. Prior to applicability of December 2000 regulations . .. .. ... 7.16

a Employer's burden to establish inability topay .. .... 7.16
b. Thefederal government ........................ 7.16
C. Periodof bondcoverage ....................... 7.17
d Mine owner insured notwithstanding failure to pay premium
........................................... 7.17
e Bankruptcy of theemployer ..................... 7.18
2. After applicability of December 2000 regulations . . ........ 7.21
H. Insurance carrier asanamed party . ... 1.23
l. Liability of corporateofficers ............ ... .. ... . ... 7.23
1. Prior to applicability of December 2000 regulations . .. .. ... 7.23
2. After applicability of December 2000 regulations . . ........ 7.24
J. Due process rights of the employer violated; Trust Fund held liable for
paymentof benefits .......... ... .. .. . . 7.25
1. LOSLIECOrdS . ..t oottt e e e 7.25
2. Delay innoticeof clam ............... ... ... ...... 7.25
Chapter 8

LivingMiners Claims. Entitlement Under Part 410 ....................... 8.1
l. Applicability of Part 410, generally . .......... .. 8.1
. Elementsof entitlement . ... i 8.1
[I. The existence of PNEUMOCONIOSIS .. ..ot vttt et een 8.2
A. “Pneumoconiosis’ defined . ... 8.2
B. Chest roentgenogramevidence ..., 8.2
C. AUtOPSy Or bIOpSy . ..o 8.2

D. Rebuttable presumptions regarding the existence of pneumoconiosis
........................................................ 8.2
1. Fifteen years or more of coal mine employment ............ 8.2
a “Substantially similar” working conditions . ......... 8.3
b. Medical evidence . ......... ... 8.3
C. Rebuttal of the presumption .. .................... 8.3
2. The“many years’ presumption ......................... 84
a “Many years’ defined . . ......................... 84
b. Severelung impairment required . ................. 84
E. Otherrelevant evidence . ...t e 8.4
1. Elementstobeconsidered ............ ... ... 8.4
2. Totally disabling respiratory condition ................... 85
IV.  Etiology of the pneumoCoNioSIS . . .. .. oot 85
V. Total disability anditsetiology ............cciiiiiii i 85
A. “Total disability” defined . .......... .. i 85
1. Methods of establishing total disability ................... 8.6
2. Rebuttal ........... 8.6
B. Pneumoconiosisistheimpairmentinvolved ..................... 8.6
1. Complicated pneumoconioSIS .. ... vvivi i 8.7
2. Multiple disabling conditions .......................... 8.7

C. Establishing total disability; medical evidence listed in the Appendix
........................................................ 8.7
D. Total disability established; factorsnot inthe Appendix ............ 8.8
E. Otherrelevant evidence . ...t e 8.9

1. Burdenof proof .......... ... . ... 8.9



2 Useof laytestimony ..............ciiiininenn.. 8.9
3. Pulmonary functionstudies ........................... 8.10
4 Physical performancetests .. ............... .. L 8.10
F. I rrebuttable presumption; complicated pneumoconiosis .. ......... 8.10
1. Conflictingevidence .............. ... iiiinnn... 8.11
2. AUtOpSy eVIideNCe . . ... 8.11
VI.  Applicability of §410.490 and Parts 727and 718 . ... .................. 8.11
Chapter 9
Living Miners Claims. Entitlement Under Section 410490 ................. 9.1
l. Applicability of §410.490, generally .. ... 9.1
. Invocation of presumption of total disability due to pneumoconiosis . . . ... .. 9.1
. Etiology of the pneumoCconioSIS. ... ...t 9.2
IV.  Rebuttal of the presumption of total disability due to pneumoconiosis. .. .. .. 9.2
V. Applicability of Parts410, 727, and 718 . .......... ... i 9.3
Chapter 10
LivingMiners Claims. Entitlement Under Part 727 ...................... 10.1
l. Applicability of Part 727 . ... 10.1
. Theinterim presumptions . ...t e 10.2
A. Generaly . ... 10.2
B. “Pneumoconiosis’ defined . ... 10.2
1. Lega pneumoconiosis versus clinical pneumoconiosis. . . . .. 10.3
2. Evidence relevant to finding pneumoconiosis . ............ 104
a Anthracosis and anthracotic pigment .. ............ 104
b. Asthma, asthmatic bronchitis, or emphysema . . ... .. 104
C. Bloodgasstudies . ..................iiia... 10.4
d. Chronic obstructive pulmonary disease . ........... 104
e Pulmonary functionstudies ..................... 10.5
C. Invocation of the rebuttable presumption of total disability due to
PNEUMOCONIOSIS & & o\ vttt ettt e et ettt 105
1. Chest roentgenogramevidence ........................ 10.5
a Generaly ... 10.5
b. The“Tobiasrule’” and rereading chest x-rays ....... 10.5
2. Anautopsyorbiopsy ......... ... 10.6
3. Pulmonary function (ventilatory) studies . ................ 10.7
4, Bloodgasstudies ... 10.7
5. Reasoned medical opinions . .......................... 10.7
6. Layevidence ...t 10.8
. Rebuttal of the interim presumption of total disability due to pneumoconiosis
............................................................. 109
A. Generaly . ... 10.9
B. Total disability; weighing the medical opinion evidence .......... 10.9
1. Exertional requirements; claimant'sburden . .............. 10.9
2. Specific medical opinion of severity of impairment required
................................................. 109
3. Medical assessment versus subjective narration of limitations
................................................. 109
4, Exertional requirements verses physical limitations .. ... .. 10.10
5. No respiratory or pulmonary impairment supports rebuttal



C. Meansof rebuttal . ............c i 10.11
1. Miner isengaged in usual coal minework or comparable and gainful
WOTK .o 10.11
a Generdly ........ .. 10.11

b. “Usual coal mine work” under subsection (b)(1) defined
.......................................... 10.11
C. “Comparable and gainful work” under subsection (b)(1)
defined ....... .. . 10.12
2. Miner is able to perform usual coal mine work or comparable and
ganfulwork .......... .. .. 10.12
a Standard for subsection (b)(2) rebuttal ........... 10.12

b. “Usual coal mine work” under subsection (b)(2) defined
.......................................... 10.14
C. “Comparable and gainful work”  under subsection (b)(2)
defined ....... ... 10.15
3. Total disability did not arise in whole or in part out of coal mine
employment ............ .. 10.16
a Evolution of the“ruleout” standard ............. 10.16

b. Standard for establishing subsection (b)(3) rebuttal
.......................................... 10.16
C. Specific principles of weighing evidence under 8
727. 203(b)(3) ............................... 10.18
d. A finding of “noimpairment” .................. 10.20
4, The miner does not suffer from pneumoconiosis. ......... 10.22
a Rebuttal under subsection (b)(4) precluded if invocation
under subsection (@(1) . .. ... 10.22
b. Specific principles of weighing evidence under subsection
O 10.22
IV.  Applicability of Parts410and 718and 8410490 . ... ................. 10.24
Chapter 11

LivingMiners Claims. Entitlement Under Part 718 ...................... 11.1
l. Applicability of Part 718, generally . .......... ... .. i 11.1
I. Elementsof entitlement . ........... .. i 11.1
[I. The existence of PNEUMOCONIOSIS . ... vt v vttt e 11.2
A. “Pneumoconiosis’ defined . ... 11.2
1. Prior to applicability of December 2000 regulations . .. .. ... 11.2
Lega pneumoconiosis versus clinical pneumoconiosis. . . . .. 11.2
2. After applicability of December 2000 regulations . . ........ 11.3
3. Evidence relevant to finding pneumoconiosis . ............ 114
a Anthracosis and anthracotic pigment .. ............ 114
b. Asthma, asthmatic bronchitis, or emphysema . . ... .. 114
C. Bloodgasstudies . .................c.coiiin... 11.5
d. Chronic obstructive pulmonary disease . ........... 115
Pulmonary functionstudies ........................... 11.5
f. Stipulations ........... . 11.6
B. Regulatory methods of establishing pneumoconiosis ............. 11.7
1 Chest roentgenogram (x-ray) evidence .................. 11.7

a Negativereadings. ..., 11.7



b. The“Tobiasrule’” and rereading chest x-rays ....... 11.7

2. Autopsyorbiopsy ... 11.8

3. Evidence under all sections must be weighed together . .. ... 11.8

................................................. 11.9

C. Presumptions related to the existence of pneumoconiosis .. ...... 11.11

1. Complicated pneumoconiosiS .. ........ccvvvivnennnnn. 11.11

2. Fifteen years of coa mineemployment ................. 11.14

3. Presumptioninsurvivors clams ...................... 11.15

D. Reasoned medical opinions . ..., 11.15

V.  Etiology of the pneumoconiosiS . .......ouiuii i, 11.16

A. Ten years or more coal mineemployment ..................... 11.16

B. Lessthan ten years of coal mineemployment ................. 11.17

V. Establishing total disability ........... ... ... i 11.17

A. Prior to applicability of December 2000 regulations . ............ 11.17

B. After applicability of December 2000 regulations ... ............ 11.18

C. Methods of demonstrating total disability ..................... 11.19

1. Pulmonary function (ventilatory) studies . ............... 11.19

2. Bloodgasstudies . ..., 11.20

3. Corpulmonale ......... ... 11.20

4 Reasoned medical opinions .......................... 11.20

a Burdenof proof ............ .. .. ... ... ... ... 11.21

b. Nonrespiratory, nonpulmonary impairments .. ... .. 11.21

5. Lay testimony . .......ooii e 11.22

VI.  Etiology of total disability ............ ... .. . 11.22

A. “Contributing cause” standard . ............. ... .. ... 11.22

1. Prior to applicability of December 2000 regulations . . . .. .. 11.22

2. After applicability of December 2000 regulations . . ... .... 11.24

B. Blood gas and ventilatory studiesirrelevant ................... 11.24

C. Weighing medical opinionevidence ......................... 11.25

VII.  Applicability of Parts410and 727and 8410490 . .. .................. 11.25
Chapter 12

Introduction to Survivors Claims . ...t e 12.1

l. Generaly ... e 12.1

. Qualifyingforbenefits . ........ ... .. 12.1

A. Surviving spouse and surviving divorced spouse . ............... 12.1

1 Spouse -- relationshiptotheminer ..................... 12.1

2. Spouse -- dependency upontheminer ................... 12.2

3. Spouse and divorced spouse -- share of benefits ........... 12.3

B. Child . .. 12.4

1. Child -- relationshiptotheminer ....................... 12.4

2. Child -- dependency upontheminer .................... 125

a Disabledchild .......... ... ... ... ... ...... 125

b. Disabled child --remarried ..................... 12.7

C. Parent, brother, or SISter . ...t 12.7

D. MUItIPIE SUNVIVOIS . .ottt 12.7

[I. Entitlement tosurvivors benefits. . . ... 12.8

A. Surviving spouse or surviving divorcedspouse. .. ............... 12.8

1. Spouse -- period of entitlement .. ........... ... ..., 129

2. Spouse -- subsequent remarriage ... ... .. 129



B. Child . ..o 12.10
1. Child -- period of entitlement. ........................ 12.10
2. After applicability of December 2000 regulations . . ... .... 12.11
V. Automatic entitlement to survivor'sbenefits . . ........ ... o L. 12.12
Chapter 13
Survivors Claims: Entitlement Under Part 410 . ........... ..., 13.1
l. Applicability . ... 13.1
. Theregulation . ..........c.. i e e 13.1
[I. Presumptions availableto certain survivors .......................... 13.1
A. Ten years or more coal mineemployment . ..................... 13.1
B. Ten years or more coa mine employment; death from respirable disease
....................................................... 13.2
C. Fifteen or more years of coal mineemployment ................. 13.3
D. Complicated pneumoCoNioSIS . ... v v it it 13.3
Chapter 14
Survivors Claims: Entitlement Under 8410490 ............ i, 14.1
l. Applicability . ... 14.1
. Invocation of theinterim presumptions .. ..., 14.1
. Rebuttal of theinterim presumptions. . ............ .. ... i, 14.1
Chapter 15
Survivors Claims: Entitlement Under Part 727 . .......... ... 15.1
l. Applicability . ... 15.1
. Theregulation . ... e e e 15.2
. Theinterim presumptions . ...t 15.2
A. Methods of INVOCALION .. ... oot e e 15.2
B. Lay evVidenCe ... 15.3
C. Rebuttal of theinterim presumptions. . ........................ 153
IV.  Presumption of survivor's entitlement to benefits
-- 25 years or more of coal mineemployment ................... 154
Chapter 16
Survivors Claims: Entitlement Under Part 718 ... ......... ..o i, 16.1
l. Applicability . ... 16.1
. Standards of entitlement . .......... . 16.1
A. Survivors claimsfiled prior to January 1, 1982 where the miner isentitled to
benefits asaresult of aclaim filed prior to January 1, 1982 ........ 16.1

B. Survivors claims filed prior to January 1, 1982 where there is no miner's
claim or miner not found entitled to benefitsasaresult of claimfiled prior to

January 1, 1982 .. ... 16.1
1. Death dueto pneumoconiosiS .. ..o oo v e vii i 16.2
2. Layevidence ...t 16.3
C. Survivors claimsfiled on or after January 1, 1982 wherethe miner is entitled
to benefits as aresult of aclaim filed prior to January 1, 1982 . ... .. 16.3

D. Survivors claimsfiled on or after January 1, 1982 where thereis no miner's
claim or miner not found entitled to benefitsasaresult of claimfiled prior to
January 1, 1982 .. ... 16.4



Chapter 17

1. Death dueto pneumoconiosiS .. ..o oo v v i e 16.4
2. “Hastening death” standard . .......................... 16.5
a Prior to applicability of December 2000 regulations .. 16.5
b. After applicability of December 2000 regulations . . .. 16.7
3. Traumatic injury or principal cause of death is an unrelated medical
CONditioN . ..ot 16.7

Presumptionsavailableunder Part 718 ............ ... .. .. ... ....... 16.7

A.

B.
C.
D.

Ten years or more of coal mineemployment . ................... 16.7
Fifteen years or more of coal mineemployment ................. 16.8
Twenty-five years or more of coal mineemployment ............. 16.8
Complicated pneumoCoNioSIS .. ..o vv i i 16.9

Onset, Augmentation, Termination,and Interest .......................... 17.1

V.

Chapter 18

Commencement of the payment of benefits. .. ........................ 17.1

A.
B.

C

Claimsfiled before July 1, 1973 (PartBclams) ................. 17.1
Claimsfiled on or after July 1, 1973 (Part Cclams) ............. 17.1
1 Onsetof disability ........... .. ... 17.2
2. Effect of continuingemployment .. ..................... 17.3
3. Petitions for modification ............ ... ... ... 17.3

SUNVIVOIS ClaimS . ..o e e e 17.3

Augmentationof benefits. . .......... ... 17.4

A.
B.
C.
D.

SOUSE . ottt 174
DIVOrCed SPOUSE . . . v ot ettt 17.5
Child . . 175
Specid rulesforPartBclams. ............... ... ... ... 17.6

Interest onoverdue benefits . . ... .o 17.6

cow>

—

Assessed against employer, not Trust Fund . .................... 17.7
Dateof accrual ..........c i 17.7
Paymentsmadeby theTrustFund . ........................... 17.7
Theinterest rate .. ...t e e 17.7

emination of benefits . . ... . 17.7

Overpayment, Waiver, and ReCOVEry ...........co i, 18.1
“Overpayment” defined . ....... ... . 18.1
JUMSAICTION . . L 18.2

A.
B.

Federal ClamsCollection ACt . ...ttt 18.2
Six year statute of limitationsinapplicable ..................... 18.2

Waiver of recovery of overpayment . .. ............c i 18.2

A.
B.

Entittementtoahearing ............. ... . 18.3
“Without fault” defined ........... ot 18.3
1. Honestmistake . .. ...t e 18.3
2. Erroneousinformation . ......... ... 18.4
a Prior to applicability of December 20, 2000 regulations
------------------------------------------- 184
b. After applicability of December 20, 2000 regulations
------------------------------------------- 18.5
“Defeat the purpose of title 1V of the Act” defined .............. 18.6
“Against equity and good conscience” defined . ................. 18.6



V. Amount of theoverpayment . ..............c i 18.7

V. Recovery of theoverpayment ........... ... ... .. 18.8

A. Entittementtoahearing ............. ... . 18.8

B. Repayment amountandschedule . . ........................... 18.8

C. Offset of astatebenefitaward . .......... ..o ... 18.10

1. The “up-front” method; attorney fees .................. 18.11

2. Survivors benefits ... 18.11

D. The Federa Employees Compensation Act ................... 18.11
Chapter 19

Medical BenefitsOnly . ... e e 19.1

l. Generaly ... e 19.1

. Entitlement to a hearing and scope of consideration .................... 19.1

. Eligibility for medical benefits ........... ... ... ... ... .. .. L. 19.2

V. Liability for medical benefits ............ .. .. ... . 19.3

A. Reimbursement . ... 19.3

B. Chalengetoliability ......... ... .. .. . i 19.3

C. Interest onreimbursablecosts . ..........c i 19.3

V. Onset of medical benefits. . ... 19.3
Chapter 20

Medical Treatment Dispute (BTD) . ...t 20.1

l. Generaly ... e 20.1

. Entitlement to a hearing and scope of consideration ................... 20.1

[I. Treatment related to the miner's black lung condition .. ................. 20.1

A. Burden of persuasion/production .. ........... ... ... 20.1

1. Prior to applicability of December 2000 regulations . .. .. ... 20.1

2. After applicability of December 2000 regulations . . ........ 204

B. Treatment of respiratory and non-respiratory conditions........... 204
Chapter 21

Interest on Past Due Medical Bills(BMI) and Penalties .................... 21.1

l. Generally ... e 21.1

[, JUNSAICHON ... e e e 21.1
Chapter 22

Transfer of LiabilitytotheTrustFund ........... ... ... .. ... ... ...... 22.1

l. Generaly ... e 22.1

. Theregulation . ..........c.. i e e 22.1

. Determination of eligibility for transfer by the district director . ........... 22.2

A. Burden of persuasion/production .. ........... ... ... 22.2

B. Claim must be “finally denied” ............. ... ... ... ...... 22.2

C. Claim must be approved under Part 727 ....................... 22.3

1. Generaly ... 22.3

2. Filingtheelectioncard . . ............ ... ... ... ...t 22.4

V. Separate consideration of survivors clams .. ............. ... ... ... 22.6

V. Merger of claimsto supporttransfer ............ ... ... .. 22.6

A. Merger of multipleclaimsunder 8 725.309 . .. .................. 22.6

B. Merger of 8 410.490 and Part 727 claimsand transfer ............ 22.7

C. No merger of survivor'sand miner'sclams..................... 22.8



Chapter 23

Petitionsfor Modification Under 8§ 725.310 . . . ... ...

VI.

Chapter 24

MultipleClaimsUnder 8 725.309 .. ...t e

23.1

Generaly ... 23.1

Procedural ISSUES . . ...t it 23.1

A. Oneyear timelimitation ............... .. .cciiiiiinnnnn... 23.1

B. Multiple modification petitions . ..., 23.3

C. Informal modification petition . .............. ... .. .. ... ..., 23.3

1. Survivor's claim may qualify as modification petition ... ... 234

2. Submission of work evaluation questionnaires ............ 23.4

D. Exclusion of evidence on modification ........................ 23.4

E. No “absolute right” to medical re-examination on modification . . . . . 23.4

Commencement with thedistrictdirector .............. ... ... ..., 23.5

A. TheBenefitsReviewBoard . ...........c i 23.5

B. Circuitcourtsof appeals ... 23.5

Review by the administrativelaw judge ............. ... .. ... ... .... 23.6

A. DENOVO TEVIEW .ottt e e e e e e e e 23.6

B. Entittementtoahearing ........... ... ... 23.6

1. Prior to applicability of December 2000 regulations . .. .. ... 23.6

2. After applicability of December 2000 regulations . . ........ 23.8

C. Proper review of therecord ............ ... .. ... .. 23.8

1. “Changeinconditions’ ................c.cciviinen.... 23.8

a Defined . ... 23.8

b. Scope of evidential review .. ........... ... ..., 23.8

C. Submission of new evidencerequired ............. 23.9

d. Insufficient evidencesubmitted .................. 23.9

2. “Mistakein adeterminationof fact” .................... 23.9

a Defined to include challengeto ultimateissues of entitlement

........................................... 23.9

b No alegation of mistakenecessary .............. 23.11

c Scope of evidentiary review ... ................. 23.11

d. Correcting misidentified carrier . ................ 23.12

e Survivor'sclaim ........ 23.12

New operator named on modification .................. 23.12
a Prior to applicability of December 2000 regulations

b. After applicability of December 2000 regulations . .. 23.13

Onset date for the payment of benefits . ............ ... .. ... ....... 23.14

A. Prior to applicability of December 2000 regulations . ............ 23.14

B. After applicability of December 2000 regulations ... ............ 23.14
Review of entire claim without threshold modification analysis; harmless error

............................................................ 23.15

N
‘.b
l—\

Generaly ... e 24.1
A. Refiling more than one year after priordenial ................... 24.1
B. SUNVIVOIS e e e e e 24.2
1. Prior to applicability of December 2000 regulations . .. .. ... 24.2
2. After applicability of December 2000 regulations . . ........ 24.2



V.
VI.

Chapter 25

C. Filing requirements are more formal than for modification......... 24.3
D. Lack of continued exposureto coal dust does not precludefiling of duplicate
ClaAIM e 24.3
1. Prior to applicability of December 2000 regulations . .. .. ... 24.3
2. After applicability of December 2000 regulations . . ........ 24.4
Providing a complete pulmonary evaluationby DOL ................... 24.4
Entittementtoahearing . .......... .. 24.4
A. Beforean administrativelaw judge ........... ... ... .. ... ... 24.4
B. Survivor'sclam--nohearing ............ .. .. 24.5
Proper review of therecord ............ ... i 24.5
A. Prior to applicability of December 2000 regulations--“material change in
CONAItiONS . ..t 24.5
B. After applicability of December 2000 regulations ... ............ 24.11
1. Establishing an element of entitlement previously denied . .. 24.11
2. Responsible operator designation ..................... 24.12
Onsetdateunder 8 725.309 . ... .ottt 24.13
Affect of the three-year statute of limitations ........................ 24.13

Principlesof Finality ............ e

Chapter 26

25.1
Appelate deciSions . ... ... 25.1
A. Holdingvacated ........... ... .. i 25.1
Effectof remand......... ... . 25.1
Lawof thecase ...t e 25.1
Changesinthelaw ......... ... ... i 25.2
Effect of multiple motions for reconsideration .................. 25.2
. Interlocutory appeals . ... 25.2
Clerical COTECIONS . ... oottt e e e e 25.3
Resjudicataand collateral estoppel .......... ... 25.3
A. Generaly . ... 25.3
B. Collateral estoppel ... 254
1. Blements. . ... 25.4

2. Examplesof application. .. .............. ... ... ...... 254

Losing on anissue, prevailingoveral ............. 254
Parts718and 727 . ... ... 255
State agency determinations. .. .................. 255
Socia Security Administration determinations . . . . .. 25.5
Multiplefeepetitions .. ........................ 255
Miner's and survivor's claims --existence of pneumoconiosis
........................................... 25.6
0. Responsibleoperator .......................... 25.8

OOw

mm

SO0 TR

MOLIONS . .. 26.1

Generaly ... e 26.1
A. 10daystorespond ...t 26.1
B. Dismissal of aclaim, defenseorparty ......................... 26.1
C. CaPtiON . .o 26.1
Remandtothedistrictdirector . ............o it 26.2

A. District director's obligation to provide complete examination . . . . . . 26.2



V.

VI.

VI.

VII.

VIII.

B. The employer or Director, OWCP withdraws controversion.. . ... ... 26.2

SampleOrder . ... 26.3
C. Calculation of liability for medical treatment ................... 26.3
D. Inability to locate the claimant or abandonment of theclam ....... 26.3
SampleOrder: ... 26.3
E. Consolidation of ClaimsS .. ... oot 26.4
SampleOrder: ... 26.4
SampleOrder: ... 26.4

F. Determination of responsible operator (or motion to dismiss as a party)
....................................................... 26.5
1. Prior to applicability of December 2000 regulations . .. .. ... 26.5
SampleOrder: ... 26.5
SampleOrder: ... 26.6
2. After applicability of December 2000 regulations . . ........ 26.7
Transfer of liability to the Black Lung Disability Trust Fund ............. 26.8
Amend controversion formM ... ...t 26.8
Motions for discovery and proffersof evidence ....................... 26.8
A. Discovery,generaly . ... 26.8
Sample Order (deposition of governmental official): ....... 26.9
B. Medical examinations . ...t 26.11
C. INtErrOgatories .. ... vt it e e 26.13
D Excludingevidence ..............cc i 26.13
1. Prior to applicability of December 2000 regulations . . . .. .. 26.13
2. After applicability of December 2000 regulations . . ... .... 26.14
E. Submission of post-hearing evidence/leaving the record open . . . .. 26.14
Reopentherecord .......... ... i e 26.14
A. Submission of additional evidence/changein legal standard . . . .. .. 26.14
B. ONremand . .......oi it 26.17
SampleOrder: ... . 26.17
C. Adenovohearing .............o i 26.18
Disposeof aclaim ............ i 26.18
A. Withdrawal . . ... 26.18
SampleOrder: ... . 26.19
B. Dismissal/abandonment . ...t 26.20
1. Prior to applicability of December 2000 regulations . . . .. .. 26.20
2. After applicability of December 2000 regulations . . ... .... 26.20
C. Summary judgment . ... 26.21
D. Subject matter jurisdiction ............ .. . 26.22
REPresentatioN iSSUES . . . ..ottt ettt 26.22
A. Appointment of arepresentative ................ ... 26.22
SampleOrder: ... 26.22
B. Withdrawal asarepresentative ...............c.cciiiininn... 26.22
SampleOrder: ... . 26.23
C. SaANCHIONS . vttt e 26.23
Miscellaneous procedural motionsandorders. ....................... 26.23
A. Extensionof time . ... 26.23
B. Continuance/postponementof hearing . . .. .................... 26.23
C. Decisionontherecord ...........coii i 26.24
D. ReconSIderation . .......oi it 26.24

SampleOrder: ... 26.24



E. Petitions for modification ............ ... 26.25
Sample Order (further record development): ............. 26.25
F. Organize or toreconstruct therecord . .. ...................... 26.26
SampleOrder: ... . 26.26
G. Correctingaclerical mistake ............... ... ... ... 26.27
Chapter 27

Representative's Feesand RepresentationIssues . ...............coivn... 27.1
l. Entitlement tofees . ... .ot 27.1
A. Notice Of appearanCe .. .........cvviiii e 27.1
B. Successful prosecutionof theclam ........................... 27.1
1. Successful prosecution, generally ...................... 27.1
2. Partial SUCCESS ... .ot 27.2
3. Claimant'sinterest; adversarial proceeding ............... 27.2
a Prior to applicability of December 2000 regulations--
precontroversion feesnotawarded ............... 27.2
b. After applicability of December 2000 regulations--
precontroversionfeesawarded . . ................. 27.3
4, Fees permitted in overpaymentcases. . .................. 27.3
5. Litigation of thefeeaward . ........................... 27.4
6. NO separation of iSsUeS . ....... ..., 27.4
7. Notice of actua liability required ...................... 27.4
8. Withdrawal of controversion .............. ... 27.4
. FEE PELItIONS . . ..ot 27.5
A. Submission of the fee petition; timeliness . ..................... 27.5
B. Fees awarded separately at each administrativelevel ............. 27.6

1. Determining which services were performed before this Office
................................................. 27.6
2. SampleBoilerplate: ........... ... . . . 27.6
C. Contents of thefeepetition .......... ... .. ... .. ... .. ...... 27.6

D. Contingency fees or other fee arrangements prohibited; settlements

....................................................... 27.7
[I. Amount of thefeeaward ......... .. 27.7
A. Generaly . ... 27.7
1. Factorstobeconsidered . ......... ..., 27.7
SampleBoilerplate: ............ ... . .. 27.8
2. Enhancement of the fee for delay--proper for employer but not
Director, OWCP . . . ... e 27.8
B. “Necessary work” defined .............. .. ... ... 27.8
SampleBoilerplate: ........... ... ... . . 27.8
1. Two-prong test for establishing “ necessary work” ......... 27.8
2. Examples . ... . 27.9
a Researchtime . ....... ... 27.9
b. Contacting a congressional representative . ......... 27.9
C. EXpensesand CoStS . . ..o oo 27.9
1. Advisingtheclamant ................ .. .. .. ... .. ... 27.9
2. Clerical COSES ..ottt 27.9
SampleBoilerplate: ........... .. ... . 27.10

3. CO-COUNSEl ..o 27.10
4, Obtaining medical evidence . .. ....................... 27.10



5. Travel eXpenses . ...t 27.10

6. WIHNESSTEES . .t e 27.11
a Generdly ........ .. 27.11
b. After applicability of December 2000 regulations . .. 27.12
D. The hourly rateand hoursrequested ......................... 27.13
SampleBoilerplate: ........... .. ... . . 27.13
1. Amount of benefitsawarded . .............. ... .. ..... 27.13

2. Augmentation or enhancement based upon unique circumstances
------------------------------------------------ 27.13
a Extended length of litigation ................... 27.13
b. Contingent nature of black lungclams ........... 27.15
C. Risk of loss and contingency multipliers . ......... 27.15
3. Billingmethod ............. .. ... ... .. .. .. ... . ..., 27.16
4. 11 = 27.16
5. Reasonableness of therequestedrate . . ................. 27.16
E. Request for reconsideration ... 27.16
IV.  Liability forpayment .......... .. . 27.17
A. Attorney and lay representative . ........... ... 27.17
B. Fees in Part C claims where the miner had no post-1969 coal mine
employment . ......... .. 27.17
V. Enforcement of supplemental decisionandorder ..................... 27.18
VI. Salicitor as counsel to claimant pursuant to 20 C.F.R. 8725422 . ........ 27.18
VII.  Righttocounsel ............ . i e 27.19
VI,  Qualificationsof representative .. ..., 27.20
IX. Costsfor pursuit of frivolousclam ................ ... ... .. ....... 27.20

TITLE 30--MINERAL LANDSAND MINING
CHAPTER 22--MINE SAFETY AND HEALTH

SUBCHAPTER IV--BLACK LUNGBENEFITS......... ..., Act.1
Sec. 901. Congressional findings and declaration of purpose; short title . . . .. Act.1
Sec. 902. DEfINItIONS ..o Act.1
Sec. 903. Fleldoffices ... ..o Act.4
Sec. 904. Information to potential beneficiaries of changes made by Black Lung
BenefitsReform Act of 1977 . . ... ..o Act.4
Sec. 921. Regulationsand presumptions .. ..., Act.5
Sec. 922. Payment of benefits ............ ... ... ... .. Act.7
Sec. 923. Filing of noticeof clam ............. ... .. .. .. ... .. ... ... Act.10
Sec. 924. Timeforfilingclams .............. .. ... .. . .. Act.11
Sec. 924a. Notification to minersof eligibility for medical servicesand supplies; period
forfilingclam ........ ... .. .. . . Act.13

Sec. 925. Procedure for the determination of claims during transition period
..................................................... Act.13
Sec. 931. Benefits under State workmen's compensationlaws ............ Act.14
Sec. 932. Failure to meet workmen's compensation requirements ......... Act.16
Sec. 932a. Appointment of qualified individuals to hear and determine claims for
benefits . . ... Act.20
Sec. 933. Duties of operatorsin States not qualifying under workmen's compensation
S Act.20
Sec. 934. “Fund” defined; liability of operatorsto United Statesfor repayments to fund;

procedures applicable; rate of interest ....................... Act.21



Sec. 934a. Repealed. Pub. L. 97-119, Title |, Sec. 103(b), Dec. 29, 1981, 95 Stat. 1638
..................................................... Act.23
Sec. 935. Utilization of services of State and local agencies.............. Act.24
Sec. 936. Regulationsandreports ..., Act.24
Sec. 937. Contractsand grantS . .. .......ovir i Act.25
Sec. 938. Miners suffering from pneumoconiosis; discrimination prohibited
..................................................... Act.26
Sec. 939. Authorization of appropriations . . ..............c. ... Act.26
Sec. 940. Applicability of amendments to part B of this subchapter to this part
..................................................... Act.27
Sec. 940. Applicability of amendments to part B of this subchapter to this part
..................................................... Act.27
Sec. 941. Penalty for false statements or representations ................ Act.27
Sec. 942. Miner benefit entitlement reports; penalty for failure or refusal to file
..................................................... Act.27
Sec. 943. Black lung insurance program ...t Act.28
Sec. 944, Statement of reasonsfor denial of claim ..................... Act.31
Sec. 945. Review of claims pending on, or denied on or before, March 1, 1978
..................................................... Act.31
Sec. 951. Studiesandresearch .. ... ..o Act.33
Sec. 95]1a Health, Safety, and Mining Technology Research program ... ... Act.35
Sec. 952. Traningandeducation. . ..., Act.36
Sec. 953. ASSIStanCeto StaleS . ... .. Act.37
Sec. 954. Appointment of administrative personnel and inspectors; qualifications;
traiNiNg Programs . . ..o vt e et Act.39
Sec. 955. StAlC IS . . Act.40
Sec. 956. Applicability of administrative procedure provisions ........... Act.40
Sec. 957. Promulgation of regulations .. . ............ ... ... ... Act.41
Sec. 958. Annual reportsto Congress, contents . ............. ..., Act.41
Sec. 959. Study of coordination of Federal and State activities; report . . . . .. Act.41
Sec. 960. Limitation on issuance of temporary restraining order or preliminary
INJUNCLION . .o e et et Act.42
Sec. 961. Functions transferred under 1977 amendments .. .............. Act.42
Sec. 962. Acceptance of contributions and prosecution of projects; cooperative
programs to promote health and safety education and training; use of funds
for costs of mine rescue and survival operations .. ............. Act.45
Glossaryof Medical TermS . ... e Medical Terms.1

Glossaryof Coal MiniNng TermMs . ...t Coa Mining Terms.1




