U.S. Department of Labor Office of Administrative Law Judges
50 Fremont Street
Suite 2100

San Francisco, CA 94105

DATE: FEBRUARY 8, 1995
CASE NO: 95-TLC-3
In the Matter of

MOUNTAIN PLAINS AGRICULTURAL SERVICEY
J.P. WERNER & SONS, INC.
Employers

DECISION AND ORDER

This action arises upon the Employer's request for review pursuant to 20 C.F.R. 655.110 of the
Certifying Officer's (CO)* denid of atemporary labor certification for agricultura employment. The
gpplication was submitted pursuant to 8212(a)(14) of the Immigration and Nationdity Act of 1990
(Act) 8U.S.C. 81182(a)(5)(A) and Title 20, Part 655 of the Code of Federal Regulations (C.F.R.).
Unless otherwise noted, dl regulations cited in this decison are in Title 20.

Under 8212(a)(14) of the Act, as amended, an alien seeking to enter the United States for the
purpose of performing skilled or unskilled labor isindigible to receive labor certification unlessthe
Secretary of Labor has determined and certified to the Secretary of State and Attorney Generd that, at
the time of application for a visaand admisson into the United States and at the place where the dienis
to perform the work: (1) there are not sufficient workersin the United States who are able, willing,
qudified, and avalable; and (2) the employment of the dien will not adversaly affect the wages and
working conditions of the United States workers similarly employed.

An employer who desires to employ an aien on atemporary bass must demongtrate thet the
requirements of 20 C.F.R. Part 655 have been met. These requirements include the responsibility of
the Employer to recruit U.S. workers at the prevailing wage and under prevailing working conditions
through the public employment service and by other reasonable meansin order to make agood faith
test of U.S. worker avallability.

1 Part 656 of 20 C.F.R. refersto a " Certifying Officer" (20 C.F.R. §656.3) whereas Part 655 uses
the term "Regiona Administrator” (20 C.F.R. 88 655.92, 655.100). The Regiond Administrator may
delegate this responsbility. The partiesrefer to a CO and that terminology will be used in this decision.
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This decison is based on the record upon which the CO denied certification of the Employer's
request for review as contained in the Apped File (AF) and any written argument of the parties. 20
C.F.R. 8655.112(a)(2).

Procedural History

Employer filed its application for dien employment certification for "one unknown worker" on
November 28, 1994. The gpplication wasfor the position of livestock worker. The position required the
applicant to be on cal 24 hours a day and to perform any combination of the following tasks. Attend to
livestock on aranch. Feed and water livestock on range or at ranch headquarters. Herd livestock to
pasiure for grazing. Examine animas to detect diseases and injuries. Asss with the vaccination of
livestock by herding into corrd and/or gtal or manudly restraining anima on therange. Apply medication
to cuts and bruises, spray livestock with insecticide and herd them into insecticide bath. Confine livestock
ingdls, wash and clip them for and assist in the ddlivery of offsprings. In addition, the Employer required
that an gpplicant must provide the name, address and telephone number of the previous employer being
used as areference. When an applicant has not worked as livestock worker during the past twelve (12)
months, up to two (2) references will be required. A minimum of Sx months experience as a livestock
worker is required.

On December 2, 1994 the CO notified the Employer that its application had been accepted and
advised the Employer of the requirements which were necessary for it to be granted.

OnJanuary 11, 1995 Employer wroteto the CO notifying him of itseffortsto recruit U.S. workers
for the job. The letter and attachments indicated that these efforts were unsuccessful. On January 11,
1995 the CO denied the gpplication citing 20 C.F.R. 655.106(b)(1)(i) on the ground that a sufficient
number of able, willing, and quaified U.S. workers have been identified asbeing avalable a thetime and
place needed tofill dl of the job opportunities for which certification has been requested.

Timdiness of Request For Review

The CO denied the gpplication in aletter dated January 11, 1995. Employer filed its request for
adminidrative judicid review on January 27, 1995. 20 C.F.R. 8655.110(a) provides that a request for
review shdl be made within seven cdendar days of the notice of denid.

Employer contendsthat the request for review should be deemed timely filed for the reasonswhich
follow: (1) Whilethe notice is dated January 11, 1995, it was not served on Employer until January 19,
1995; (2) The portion of the notice dedling with apped rights was erroneous. It did not refer to adenia
of the gpplication but referred to "the nonacceptance of the gpplication.”; (3) Effortsto contact the CO on
January 23, 1995 to request a new determination (based on the erroneous notice of apped rights) were
unsuccessful because the CO wasin Washington, D.C. The CO returned the telephone cdl the next day
and advised Counsd for the Employer that he would look into the matter when he returned from
Washingtonon January 30th; (4) On January 23, 1995 Employer made atel ephonerequest to the Regiondl
Adminigtrator's Office requesting a new determination and on January 24th submitted that request in
writing; (5) On January 25th and 26th Employer's counsd spoke with attorneys in the Solicitor's Office

USDOL/OALJ REPORTER PaGE 2



about the matter and on January 26th was advised that a request for a new determination was not
gpplicable to this case; and (6) The request for review was filed on January 27, 1995.

The regulations providethat where an gpplication for temporary dien agricultura labor certification
is denied the employer shdl be notified "by means reasonably calculated to assure next day delivery.” 20
C.F.R. 8655.106(d). The record indicates that the notice of denial was sent via Federal Express on
January 18, 1995. (AF 3.) The statement of gpped rights in the notice was erroneous and mideading.
It referred to the nonacceptance of the application rather than a denia. Employer and its counsel
reasonably relied on the erroneous statement of apped rights. Thisisevidenced by the request for anew
determination filed on January 24th. This filing was within seven days after the notice was actudly sent.
Therequest for judicia review wasfiled one day after Employer was advised that thiswasthe appropriate
remedy. Under the particular facts of thiscase, | find that the request for adminigtrativejudicid review was
timdly filed. AmericanFarm Linesv. Black Ball Freight Service, 397 U.S. 532, 537-39 (1970); JMichael
& PatriciaSolas, 88-INA-56 (Apr. 6, 1989) (en banc). The request for review will be considered on its
merits.

Discusson

The request for review is contained in aletter by counsdl for the Employer. Theletter purportsto
gtate facts which were not before the CO. It iswell-settled that assertions of an employer's attorney that
are not supported by underlying statements by a person with knowledge of the facts do not congtitute
evidence. Modal.ines, Inc., 90-INA-424 (Dec. 11, 1991); Mr. and Mrs EliasRuiz, 90-INA-446 (Dec.
9, 1991); Personnd Services, Inc., 90-INA-43 (Dec. 12, 1990). Furthermore, the regulationspreclude
the receipt of additiona evidence onreview. 20 C.F.R. 655.112(a). Therefore, | will not consider any
asserted facts which were not in the record before the CO.

Asindicated, the CO determined that an able, willing and qudified U.S. worker was available to
fill the job opportunity for which certification was requested and that there were not lega job related
reasons for rgecting the U.S. worker. (AF 1.) Theworker wasidentified asLynette Garrison. Employer
chadlenges the determination on the grounds that: (1) Garrison was not quaified for the position; and (2)
Garrison had accepted other employment and was not available to fill the postion.

Employer isJP. Werner & Sons, Inc. At dl times here involved, it was represented by its agent
Mountain Plains Agriculturd Services, (MPAS), whose executive director, Ordia G. Mercado, was the
person who dedlt with the certification application.

On January 11, 1995 Mercado sent a letter to the CO which detailed the results of Employer's
recruitment efforts. (AF6.) Withregard to Garrison, theletter stated that: The applicant'sexperiencewas
questionable in that she had worked with a herd of gpproximate 100 cows. The applicant stated that she
might not be able to completdly perform the duties of the position because of the number of firg-time-
pregnancy heiferswhich would bein her full care. "Firg-timers' require specid kills, knowledge and care
which require the worker to deliver calves with an intengity that she is not accustomed. Because she
expressed doubt, MPAS did not refer her to the employer. (AF 7.)
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After receipt of Mercado's January 11, letter, the CO contacted the Douglas, Wyoming Job
Service Center, which had referred Garrison to MPAS. The CO was advised by Betty Wilson of the Job
Service Center that shefelt Garrison was qualified for thejob. (AF4.) The CO contacted Garrison who
dtated that she was qudified for thejob and could have doneit but was discouraged by Mercado who told
her she probably couldn't do it and it would bedifficult for her because she was awoman and would have
to deep in the bunkhouse. (AF4.) Itisunlawful to rgject an otherwise quaified gpplicant for employment
on the basis of sex. 42 U.S.C. §2000e-2; Therapy Connection, 93-INA-129 (June 30, 1994).

Hnally, Employer contends that certification should be granted because Garrison is working
elsawhere and not available to fill the job. The record indicates that Garrison would have taken the job if
it had been offered at the time she was interviewed by Mercado but that she is now working esewhere.
(AF 4.) The fact that an gpplicant is currently unavailable does not cure a violation of rgecting the
goplicant for not legd job related reasons. 20 C.F.R. 655.106(b)(1)(i); Bruce A. Held, 88-INA-333
(May 26, 1989) (en banc); Suniland Music Shoppes, 88-INA-93 (Mar. 20, 1989) (en banc); Hushing
Auto Service Corp., 93-INA-204 (June 5, 1994).

| find that Employer has failed to carry its burden of proof that Garrison was not able, willing,
qudified or eigible because of lawful job related reasons. 20 C.F.R. 8655.106(i).

Order
The Certifying Officer's denid of temporary labor certification for agriculturd employment is
affirmed.
DONALD B. JARVIS
Adminigrative Law Judge

San Francisco, CA

DBJbg
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