In the Matter of

ALLEN @ O ELLI Case No. 79-CETA-148

DECI SI ON AND ORDER
of the

Secretary of Labor

Statenent of the Case

This case arises under the Conprehensive Enploynent and Training
Act (CETA), 29 U S.C. 801 et seq. and Departnent of Labor

i npl ementing regul ations, 29 C.F.R Part 98. 1/ The state

of Rhode Island and the Town of Johnston, Rhode Island peti-
tioned the Secretary of Labor for review of the Decision and
Order of March 7, 1980 of Administrative L.aw Judge Roy P.

Smith which held that Petitioners had violated CETA and the
regul ations. The Judge found that petitioners violated the
requirements of 29 CF. R 98.26 in failing to provide witten

notice and an opportunity to respond before termnating Allen

1/ The events which gave rise to this case took place in
the sunmer and fall of 1977. W therefore will consider the
rights and obligations of the parties in |light of the CETA
statute and regulations (29 C.F.R Part 98) then in effect.
The statute and regul ations were substantially amended in
1978 and 1979, respectively. (P. L. 95-524; 20 CF.R Parts
375-679, 44F,Rr, 19590, April 3, 1979.)



Goielli, a -participant in a CETA public service enploynment
(PSE) program M. Goelli was a PSE enpl oyee of the Town

of Johnston in the summer of 1977 for three weeks when he

was termnated for alleged insubordination and "lack of ability

to adapt to the job requirenents.”

After informal hearings at the Town and State |evel resulting
in decisions upholding his termnation, M. Goielli appeal ed

to the Enploynent and Training Adm nistration of the Departnent
of Labor (E.T.A). ETA investigated the matter and upheld

the petitioners' (recipients') decisions. M. Goielli was
offered a hearing before an Admnistrative Law Judge who deci ded
the matter on the pleadings, menmorandums and docunments submtted

by the parties without an evidentiary hearing.

Fi ndi ngs of Fact

Allen Goielli was enployed by the Town of Johnston in a CETA
PSE position in the Division of Parks and Recreation of the
Department of Public Wrks on June 27,1977. He was assigned
to work on a maintenance crew supervised by Thomas Maranacci o.
M. Goielli and M. Maranaccio had a disagreenent and argunent
on July 14, 1977 about M. Goielli's work assignnents, some

of which he refused to perform On the sane day, M. Mranaccio
Sent a nenorandum to his supervisor, Daniel Marzulla, Director

of the Division of Parks and Recreation, recommending dismissal



of M. Gioielli.t/ M. Goielli and M. HMarzulla net on the 14th
to discuss Mr. Goielli's work situation. On July 25, 1977

M. Marzulla notified Al bert Capelli, the Federal Funds Coor-
dinator, that M. Goielli had been term nated as of Friday,
July 14th. 2/p M. Goielli's request, a hearing was held

on his termnation before the Town Council of the Town of
Johnston on Septenber 12, 1977. The Town Council voted to
affirmM. Goielli's dismssal and notified himof that deci-
sion in witing on Septenber 13, 1977. M. Goielli appealed
that decision to the Rhode Island CETA Division of Job Devel op-
ment and Training which held a hearing on Cctober 19, 1977

and also affirmed his dism ssal,

M. Goielli filed a conplaint with the Regi onal Adm nistrator
of the Departnent of Labor Enploynment and Training Adm nistra-
tion on Decenber 6, 1977. \When ETA determ ned on April 5,
1978, after an investigation, that the decision of the State
CETA Division of Job Devel opment and Training was correct,

M. Goielli appealed and requested a hearing. Apparently,
because he found procedural violations on the face of the
record, consisting of the admnistrative file of ETA received
in evidence, the Adm nistrative Law Judge (ALJ) determ ned

that a hearing was not necessary. Hs decision of 'Mirch 7,

1/ M. Mranacci o used the phrase "removed from ny crew immedi-
ately" which was apparently interpreted by all concerned as
a recommendation of dism ssal.

2/ Friday of the second week of July, 1977 was actually the
15th and subsequent references in the record are to July 15,
1977 as ¥Mr. Goielli's termnation date.
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1980 held that the Town of Johnston and the Rhode Island CETA
Division of Job Devel opment and Training are jointly liable

for violation of the requirements of 29 CFR 98.26, that a
participant nust be given witten notice and an opportunity

to respond when adverse action is taken against him and that
t hose protections had not been afforded to M. Goielli here.
Judge Smith ordered that M. Goielli be reinstated and paid
back pay fromthe date of his dismssal to the date of his

rei nst at enent .

Di scussi on and Concl usi ons

There are three principal issues raised in this case, first,
what procedural protections nust be provided when a CETA reci-
pient (either prime sponsor or subrecipient) takes adverse
action against a participant; second, which recipient is respon-
sible for providing those procedures: and third, whether back
pay is an appropriate renedy for violation of CETA procedura

requirements in this case and, if so, for what period of tine.

I. Procedural Requirenents of CETA

Department of Labor regulations in effect in 1977 required
prime sponsors to establish procedures for resolving disputes
bet ween participants and the prinme sponsor or any of its subre-

cipients. \Wen adverse action is taken against a participant,



the individuai must be given witten notice of the grounds

for the alverse wo..ln, &i Coniicanliyv te rezzond and an oppor-
tunity £or an i4c. had aeafind. 2Y LefeX. c3.adid). (Juliy 4+,
1980 ed.) There is no rigid, talismanic requirenent in this
regul ation which, if not striectlv adhered to, deprives the
entire process of its validitv. If, uoon consideration of

all the facts, it is clear that 2h2 bkasic =1

]
{4

ments SL tha

fair procedures required hv the requlation have been provided,

th 3 3 I - e, P P P - [abuiask.y - o~ m 4= LS : : 3/
e particular zvnrizach v T ' soTtoient i3 immaterial, =

There is no evi*rr:2 irn <=~ razor™ that hefzre Mr, Ginielll
was term nated uc was given written notice ana an opportunity
to respond. The first docunent received by M. Gioielli con-
taining a summary of the grounds for his dismssal was the

| etter of Septe~rer 13, 1977 from Council precisent Thomas i,.

]

Ucci notifvi-~ “’'= that ™2 Zour2il =214 =72 =<-~vrmina+’~n,

This was in :.=:z2: violation of 23 ¢c.F.z.$5.25. In con :rast,

in Shepherd v. Houston Countv Water DnDepartment, 79- CETA-195,

cited by Rhode Island CETA and the Town of Johnston, the com
pl ai nant was given witten notice one day after he was term -
nated, so that at nost there was a de minimus vi ol ati on of

the regulations. Al though there is no requirenment in that

3/ T would note that this case is being decided under the
CETA statute and regulations. | express no opinion, if |
had authority to do so, whether a CETA particlpant has any
"property" interest in a CETA position, or "liberty" inter-
est affected by the adverse action procedures, so that constitu-
tional protections of due process apply. The cases have found
NO libzriy Or property interest IN a CETA job, HavwariVv,
denderson, 623 F.24 535 (9th G r. 1980); Goolev v. Coawav,

i 072y,

590 .24 744 (Rth Tir. 1 )



reanlation to hold a pre-term nation heari ng4/—,the concept
of broviding witten "notice" and an opportunity to respond
necessal ily inplies that it be done before taking action.

Ylalonev V. Sheehan, 453 F. Supp. 1131, 1137 (D. Conn 1978).

mhus, as | view the evidence, Mr. Goielli's rights under

29 CF.R 98.26(a) were violated when he was dism ssed w thout
witten notice summarizing the grounds for dism :ssal. Thi s
infirmty in the procedures was cured, however, when the Town
Council President sent M. Goielli a letter formally notifying
him of his discharge and setting forth the reasons. One purpose
of any set of fair procedures is to clearly put a person on
notice of the action to be taken against himso that he has

a reasonabl e opportunity to prepare a response. That was
acconplished by the Council President's letter of Septenber

13, 1977. (On this view of the evidence, the so-called hearing
before the Town Council of Septenber 12, as well as the due
process violations connected with it found by Judge Smth,

are irrelevant.) M. Gioielli's termnation should be dated

at Septenber 15, 1977 because that would have given him an
opportunity to respond to the Town Council's letter, as required

by the regul ations.

4/ | note that a pre-termnation hearing in these circunst-
ances is also not required by the Due Process Clause of the
Fifth and Fourteenth Amandments. Arnettv. Xennedv, 418 U.S.
134 (1974); Giles v. U.8., 353 ¥.2d4. 647, 649 (C. d., 1277.)



The informal hearing required by the regul ations was that

hel d before the Rhode Island CETA Job Devel opment and Training
Division on October19,1377. It is inportant to enphasize
that the regulations require only an_informal hearing. As
long as basic elenents of fairness are present such as advance
notice, an adequate statenment of the basis for the proposed
action and an inpartial hearing officer, the regulation has

been satisfied. See Billington v. Underwood, 613 F2d4. 91

(5th Gir. 1980). Mdre elaborate procedures such as use of

formal rules of evidence, cross examnation and a formal witten
decision wth findings of fact and conclusions of |aw are

not required. id., 613 r2d. 91, 95. See also Robbins v. Rail-
road Retirenment Board, 594 F2d. 448, 451-53 (5th Gr. 1979)

The hearing before the State CETA clearly nmet these require-
ments. Moreover, the record of that hearing (a transcript

of a tape recording) does not support a finding that M. Goiell
was denied the right to present a witness on his behalf.

M. Goielli tried to contact a M. A an Longeroux, who

either did not get the message or refused to appear on M.
Gioielli's behal f. (Transcript of 10/19/77 hearing, pp. 8,

34, 46, 47, 51.)

[, Responsi bilities of Prinme Sponsors and Subrecipients

Rhode Island CETA and the Town of Johnston point accusing
fingers at each other, each disclaimng responsibility for

compliance with the CZTA prozcedural regulations. Zach ra-
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ci pient of financial assistance under CETA is responsible

for conpliance with CETA regulations. Not surprisingly, a
prime sponsor is primarily responsible for assuring that the
procedures adopted by its subrecipients comply with the regul a-
tions. Prime sponsors are obligated to assure the Secretary
that their prograns "W |l be administered by or under the
supervi sion of the prime sponsor." (P.L. 93-203, section
105(a)(1)(B).) Prime sponsors also, of course, are bound by
the Secretary's regul ations. (Section 105(a)(7).) Those

regul ations require a prime sponsor to establish procedures

for resolving disputes not only between itself and participants
inits own prograns, but between its subrecipients and their
participants. (29 CF.R 98.26(a).) Prime sponsors are expli-
citly obligated by the regulations to require their subreci-
pients to conply with the Act and regulations. (29 CF.R
98.27(d).)

Under this scheme, a prine sponsor has the flexibility of
operating the dispute resolution machinery itself in all cases.
or delegating that responsibility, in whole or in part, to
its subrecipients, which was apparently the case here. The
subreci pi ent cannot escape responsibility for conpliance with
the regulations, particularly where, as here, it decides to
fire one of its own enployees. Witten notice required by
the regul ati ons nust be given by the subrecipient enployer,
not by the prime sponsor, which had no knowledge of the f act s

and circunstances leading to the dismssal. I hold that



the State of Rhode Island and the Town of Johnston are jointly

liable for the violation of 29 CF.R 98.26(a) found in (I)

above.

I1l. Rack Pay

The authority of the Secretary of Labor to order the paynent

of back pay derives fromthe purposes of CETA and the Secre-
tary's responsibility for carrying out the provisions of the
statute. CETA's purpose, anong other things, is "to provide

. enpl oynent opportunites for economcally disadvantaged.

unenpl oyed and underenpl oyed persons ..." (P.L. 93-203,
section 2.) The Secretary issued regulations pursuant to
his general rul emaking authority (P.L. 93-203, section 602(a),
as anended and renunbered section 702(a) by P.L. 93-567) toward
that end (29 C F.R Part 98) which, anong other things, required
the use of fair procedures in adverse actions against CETA
participants. That regulation was intended to assure that
i ndi vidual s for whom CETA funds were granted to provide enpl oy-
ment were not termnated or adversely treated in that enploynent
arbitrarily and capriciously, which would underm ne the purpose

of the Act.

Where a participant has been deprived of enploynent in violation
of a specific provision of the Act or regulations, the purposes

of the Act are served by ordering a renedy which, to the extent
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possible, puts himin the position he would have been in but
for the violation. Payment of wages |ost, or back pay, is

one el enent of such a renedy.

In simlar situations, courts and adm nistrative agencies

have awarded back pay for violations of procedural require-
ments, W thout regard to the validity of the underlying case.

For exanple,.when a union refused to process an enpl oyee's
grievance seeking higher pay because the enployee had previously
gone to work for a non-union enployer, the Fifth Grcuit held
the union had breached its duty of fair representation. Abilene
Sheet Metal, Inc. v. NLRB, 619 Fr.2d 332 (5th Gr. 1980).

The union was held |iable in damages equal to the amount the

empl oyee woul d have earned if he had gotten the pay raise,

| ess current earnings. He was entitled to a presunption that,
I f the grievance had been processed, his clains would have
been successful. See also Teamster Local 559, 1979-80 CCH
M.RB 16, 151 at p. 29,482. Sinmlarly, in Electrical Wrkers
(1UE) Local 485, 1970 CCH NLRB 22,095, the National Labor

Rel ations Board held that a union breached its duty of fair

representation under section 8(b)(1)(A) of the National Labor
Rel ations Act by failing to process an enployee's grievance
that he had been discharged without follow ng the procedural
steps in the collective bargaining agreement. Back pay was
awarded, to run fromthe date the enployee requested union
processing of his grievance until the time the union fulfills

that obligation. 1970 ccumnnLRr3 22,095 at p. 23,444,
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Back wages here are appropriate because, if the regulations

had been adhered to, Mr. Goielli would have renained on the
Parks and Recreation Division payroll until he received his
witten notice of termnation and had an opportunity to respond.
As discussed above; the denial of M. Gioielli's procedura
rights ceased at that point and payment of back wages for

t hat reason beyond Septenber 15, 1977 would not be appropriate.

A Exceptions of Town of Johnston

1. That the decision of the ALJ is unsupported by and

agai nst the weight of the evidence:

The entire record, including all pleadings and briefs
filed by the parties has been reviewed, and | hold that
the findings of fact and conclusions of the ALJ, except
as nodified in (1) and (I11) above, are supported by

the record.

2 & 3. That-the ALJ should have held that the Town of
Johnston fulfilled all its responsibilities under CETA
with respect to hearings for M. Goielli and conplaint

and grievance procedures:

| hold that the Town of Johnston violated the CETA proce-
dural requirenents, for the reasons set forth in (I)

Adova,
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4. That the ALJ should have held that the »rime sponsor,
not the subg rantee, IS responsible for p:rosiding prosedural

nrotections &2 participants:

r

| »01d that the prime sponsor and subgrantee are jointly
resnonsihle for comoliance with the CET™A procedural require-
mencs, for the reasons set forth in (I1) above.

3. na: the ALJ should hav:=theldtha® only a prime

sponsor is required to give written notice of adverse

)

-

P
AT L LS

&

caiast a pvarticipant:

I hold that the Town of Johnston was required by the
CETA requlations to oive written notice ~f adverse action
to its participants in these circumstanc=s, for the reasons

. Lo -3 3 ’ T\ -~
tak n in (IIY =2h

N

That the ALJ shonld not ~a2ve =awar“ed back pay to
vMr, Gioielli because tha2 Town of Johinszon is not liable,
the Department of Labor has no authority to order back

pay » and the award is excessive:

I hold that the Town of Johnston is liable (see Il. above)
and back pay may be ordered by the Department of Labor
under CETA (for the reasons set forth in (I111) above).
This exception is sustained to the extent that the ALTJ
ordered back pay beyond tne 3ate the violation was cured.

(See (I111) above.)
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B. Exceptions of State of Rhode Island

1. That the decision of the ALJ is unsupported by and

agai nst the weight of the evidence:

The entire record, including all pleadings and briefs
filed by the parties has been reviewed, and | hold that
the findings of fact and conclusions of the ALJ, except

as nodified in (1) and (I111) above, are supported by

the record.
2 & 3. That the ALJ should have held that the State
of Rhode Island fulfilled all its responsibilities under

CETA with respect to hearings for M. Goielli and conp-

| aint and grievance procedures:

| hold that the State of Rhode Island violated the CETA

regul ations, for the reasons set forth in (1) above.

4 . That the ALJ should have held that the subrecipient,
not the prinme sponsor, is responsible for providing proce-

dural protections to participants:

| hold that the prime sponsor and subgrantee are jointly

responsi ble for conpliance with the CETA procedural require-

mnt s, for the reasons set forth in (11) above.
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. That the ALJ should have held that only the subre-
cipient is required to give witten notice of adverse

action against a participant:

| hold that the Town of Johnston was required by the
CETA regulations to give witten notice of adverse action
to its participants in these circunstances and the prine
sponsor State of Rhode Island was required to assure
that its subrecipients followed those procedures, for

the reasons set forth in (1) above.

6. That the ALJ should not have awarded back pay to
M. Goielli because the state of Rhode Island is not
liable, the Department of Labor has no authority to order

back pay, and the award is excessive:

| hold that the State of Rhode Island is |iable (see

| I above) and back pay may be ordered by the Departnent
of Labor under CETA (for the reasons set forth in (I11)
above). This exception is sustained to the extent that
the ALJ ordered back pay beyond the date the violation

was cured. (See (I111) above.)

C. Exceptions of the Regional Adm nistrator

1. That the ALJ erred in granting back pay for a period

greaterthanthe |ife of the program
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Sust ai ned. (See 111 above.)
2. That back pay for a procedural violation should

be limted to the tine at which it was cured:

Sust ai ned. (See (1) above.)

3. That upon remand, no back pay including back pay
for the procedural violation, should be awarded if the

ALJ finds M. Goielli was termnated for just cause:

Deni ed. Back pay is due for the procedural violation

as explained in (Ill) above-, and it is not dependent

on whether M. Goielli was termnated for just cause.
Carey v. Piphus, 435 U S. 247 (1978), cited by the Re-

gi onal Administrator, does not hold that damages may

not be awarded for procedural violations when the underly-
ing basis for adverse action is upheld. It holds only
that a plaintiff nust prove actual damages caused by

the procedural violation. Those damages are clear in

this case.

This case, therefore, nust be remanded to the ALJ for a determ -
nation of the anmount of back pay due under the decision and

for a hearing and decision under 20 CF.R 676.89 and 90 (the
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currently applicable hearing rules). 3/ The pur pose of the

hearing will be limted to determ ning whether the reasons

given for dismssing M. Goielli have been the basis of dis-
m ssal of other enployees by the Town of Johnston. [f they
have, M. Goielli would have been assured of "working condi -

tions ... neither nore nor |ess favorable than" those enjoyed
by ot her enpl oyees. (Section 208(a)(4), P.L. 93-203.) In

that event, it is not the function of the ALJ to inquire into
whet her that basis for dismssal is reasonable or constitutes
just cause. If the ALJ finds that the term nation was inproper
and back pay is appropriate (in addition to back pay awarded
under this decision), it should be limted to the period of

time M. Goielli could have been enployed in the PSE

5/ M. Golelll argues that the Secretary has no authority

to remand this case for a "re-hearing' because the regulations
only permt the Secretary to "nodify or vacate" the ALJ's
decision. 20 CF.R 676.91(f). Absent statutory authority,

he argues, an agencz may not re-open a final decision. However,
ny order of remand here is not a re- opening of a final decision
nor a direction for a re-hearin An ALJ's decision does

not become the final decision of the agency if the Secretary
vacates or nodifies it. Upon remand, the ALJ shall hold the
evidentiary hearing he found unnecessary because of his prior,
and in our opinion overbroad, holding on the procedural Issues.

Such a renmand order is well within the power of an agency
which, under the Adm nistrative Procedure Act "[o]ln appeal
fromor review of the initial decision, ... has all the
powers which it would have in naking the |n|t|al deci si on

. v & US. C 557-(b). An agency's powers in review ng

an initial or reconnen ed deC|S|on of a hearing officer are
greater than those of an appellate court review ng the decision
of atrial judge. NLRBv. A P.W Products, 316 Fr.2d4 899 (2nd
Gr. 1963). Appellate courts of course, have the power to
remand cases to the courts from which they cane. Almalga-
mated Workers Union v, Hess oi1 V.I. Corp., 478 F.23 543 (3rd
Gr. 1373).
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position he held in July, 1977. Thus, if necessary, the ALJ
should make a finding of fact as to the period of the subgrant
from Rhode |sland CETA to the Town of Johnston. Back pay

is not due beyond the tinme enploynment with the of fending em

pl oyer woul d have ended in any event. (See, Peters v. Mssouri
Pacific RR Co. 3 EPD 8274 (D. Tex. 1971); cf. NRBv. Kolpin

Bros., 379 F.2d4. 488 (7th Gr. 1977); Jack C_Robinson, 129
NLRB 1040 (1960). To order any back pay beyond that point

woul d al so be a pure wndfall to any conpl ai nant.

Therefore it i s ORDERED,

1. That the State of Rhode 1sland and the Town of Johnston,
RI1. pay Allen Goielli back pay for the period fromJuly 15,
1977 to Septenber 15, 1977, in an anount to be determ ned

by the ALJ with appropriate set-offs if any and |egal deduc-

tions, such paynment to be made from non-CETA funds;

2. That the decision of Judge Roy ». Smith of March 7, 1980,
to the extent it is inconsistent with this decision, is vacated
and this case is remanded for a hearing and decision on the

merits of Allen Giocielli's conpl aint.

Siened Reymond J. Donovan

Secretary of Labor




