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DECI SION AND ORDER OF THE SECRETARY OF LABOR
St at enent of the Case

This proceedi ng under the Conprehensive Enpl oynent and
Training Act of 1973, as amended (CETA), arises as a result of
exceptions filed by the Gty of Passaic, New Jersey, and
Passai ¢ County, New Jersey pursuant to 29 CFR s 98.48, to the
Initial Decision and Order of Admnistrative Law Judge Garvin
Lee Aiver (ALJ) issued on Novenber 8, 1978 (attached). The
ALJ concluded: (1) that the discharge of six black public
safety aides (WIson, Young, Scott, Kenner, Croix, and Allen)
by the Gty of Passaic during August and September, 1975
constituted racial discrimnation in violation of Section 712
of the Act, 29 USC s 991 (1975) and 29 CFR § 98.21 (1975); 1/
(2) that the Gty had no established procedures in 1975 for
resolving any issue between itself and a CETA participant 2/ in
accordance with the requirenents of 29 CFR § 98.26 ('1975); and

1/ Simlar é)row stons are now contained in 29 USC § 834 and
20 CFR § 67

2/ In the mddle of page 11 of the [nitial DeC|sion and Order,
The citation to the definition of "participant” should refer to

29 CFR § 94.4(11) (1975), rather than to 20 CFR § 94.4(11)
(1975), and is so nodified.



|

/

(3) that by taking such adverse action against the aforemen-
tioned black public safety aides and agai nst another bl ack
public safety aide (Carter) discharged in July, 1975, w thout
affording themwitten notice of the reasons for the proposed
adverse action, an opportunity to respond, an informal hearing
or other review process, and an opportunity to appeal the fina
determnation, the City violated 29 CFR § 98.26 (1975). 3/
Accordingly, the ALJ ordered, inter alia: (1) that the

Prime Sponsor (the County of Passaic) through its Program Agent
(the Gty) offer reinstatenent to CETA participants WIson,

Scott, Kenner and Young, as public safety aides or in conpar-
abl e enpl oyment and provide them back pay (out of non-CETA

funds and subject to appropriate set-off) for the period fromthe
date of their termnation to the date of offered reinstatement at
the rate they would have received had their enployment not been
termnated; (2) that the Prime Sponsor, through its Program
Agent, provide back pay to CETA participants Croix and Allen

who subsequent to their termnation received other CETA enploy-
ment, based upon any salary differential between the public
safety aide position and their subsequent positions (out of

non- CETA funds and subject to the aforementioned set-off): (3)

that the Prine Sponsor, through its Program Agent, establish

3/ The Tast Iine of page 11 of the Tnitial Decision and O der
should refer to a violation of 29 CFR § 98.26 (1975), rather
than to 20 CFR § 98.26 (1975), and is so nodifi ed.
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the procedures required by 29 CFR§ 98.26, 4/ if it has not
al ready done so and notify CETA participant Carter of his hear-
ing rights set forth in 29 CFR § 98.26 (1975) and, upon his
request, grant such rights and afford appropriate relief; (4)
that if the Program Agent fails to conmply with the terms of the
Oder, the Prime Sponsor is directly responsible for carrying
out its terms; and (5) that if the Prine Sponsor fails to
conply with the'terns of the Oder, the Regional Adm nistrator
of this Departnent's Enployment and Training Admnistration may
termnate further CETA funding to the County and take such
other action as appropriate to effectuate the terns of the
Deci si on

Exceptions to the Initial Decision and Order were filed
by, respectively, the Cty and the County; a brief was filed by
the Gty in support of its exceptions; and a brief in opposi-
tion to Gty and County exceptions was filed by the Regiona
Adm ni strator.

Di scussi on

The findings, conclusions, and orders in the Initial Deci-
sion and Order are adopted except insofar as they are incon-

sistent with or nodified by the contents of this Decision and
O der.

4/ SINCE ThiS case arose, 29 cr§ 98.26 (1975) was anended in
1976 (41 FR 26334, June 25, 1976L and has Dbeen superseded by

20 CFR ss 676.83 and 676.84 (44 FR 20002, April 3, 1979; 44 FR
28654, May 15, 1979).



City exception 1. The Cty of Passaic excepts to the

‘ALJ's determnation that the City practiced racial discrimna-
tion in its termnation of the enployment of the aforenentioned
six black CETA public safety aides. Mre particularly,
the City excepts to his evaluation of the attendance records
placed in evidence at the hearing. It contends that, contrary
to his opinion, the attendance data relied upon by the Cty in
this proceeding are accurate and reliable; clearly indicate
that the attendance of these black CETA public safety aides was
poor and worse than that of the persons who were retained in
such CETA enpl oyment; and would support a finding that the
bl ack CETA public safety aides in question had an attendance
record different fromthat of the white CETA aides. The City's
brief on the exceptions further argues that the job perfornance
of these black public safety aides was unsatisfactory. It con-
tends that the holding of racial discrimnation should be set
aside on the ground that the findings regarding attendance and
wor k performance are not supported by substantial evidence.

The exception is denied. Upon consideration of the entire
record, | affirmthe ALJ's holding that the discharge of the
six -black CETA police aides by the Gty of Passaic constituted
racial discrimnation in violation of 29 USC § 991 and
29 CFR § 98.21 (1975). | agree with the ALJ's analyses of the
evi dence pertaining to attendance and work performance and with
his conclusions therefrom See anJ's Initial Decision and O der
at 7-10
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However, 1| believe that the record did not contain suffi-
cient evidence to enable the ALJ to fashion renedial relief
consistent with the principles of antidiscrimnation |aw.

(Also, the relief provided Croix and Allen is inprecise since
it is unclear whether their back pay period was neant to end
with their subsequent CETA enployment.) Accordingly, | vacate
those portions of the Order (p. 12, paragraphs 1 through 5)
dealing with renedial relief for WIson, Scott, Kenner, Young,
Croix, and Allen, /and remand this case for an evidentiary hear-
ing to determne and fashion specific individual remedial
relief for each of these discriminatees. Such relief shall be
consistent with the principles for renedying enployment dis-
crimnation. See generally Albemarle Paper Co. v. Mody, 422
U S. 405 (1975).

In these further proceedings, the renedial order shall be

directed to the Prime Sponsor, Passaic County, New Jersey,
through its Program Agent, the City of Passaic, as was the
ALJ's Order of Novenber 8, 1978, paragraphs 1 through 5. Al
back pay awards shall be specific in amount and shall contain a
provision simliar to paragraph 5 of that O der, prohibiting the
use of CETA funds (and al so funds under CETA successor |aws)

for such awards. Paragraphs 7 and 9 of that Order, as nodified
bel ow, pertaining to responsibilities of the Prime Sponsor and
Program Agent for conpliance with the Order and providing sanc-
tions against the Prine Sponsor and the Program Agent for non-
conpliance, shall also be contained in that subsequent renedial

order.



City exception 1A 5/ The City objects to the ALJ's awards

of back pay, contending: (1) that, based on Ml oney v. Sheehan,
453 F. Supp. 1131 (p. Conn. 1978), the CETA participants did
not have a constitutionally protected property or liberty

interest in their jobs and hence did not state a claim upon
whi ch such relief could be granted: (2) that (again citing
Mal oney) he |acked authority to award back pay because such
authority was not explicitly provided in the Regulations; (3)
that contrary to his awards, back pay cannot be awarded for
periods beyond the date of termnation of the CETA funding for
t he program which enployed the CETA participants in question;
and (4) that CETA participant WIlson was entitled to no back
pay in view of the testinmony by the Cty's CETA Adm nistrator
(Tr. 41) that she was present at an interview in which WIson
stated that he was enrolling in college and was not interested
In getting a job.

Because | have vacated the back pay order, it is unneces-
sary to rule on this exception now except insofar as needed to
provi de guidance to the ALJ and the parties on the propriety

and fashioning of back pay and other relief in the further ALJ

5/ Thrs objectron and its supporting argunments are set forth
in the CGty's brief on the exceptions. Althou?h not formally
ﬁe3|gnated by the City as an exception, it is Treated as one

ere.



proceeding. Accordingly, regarding the Gty's first two con-
tentions, | conclude that back pay, including interest, 6/
subject to appropriate set-off, such as interim earni ngs

and ampounts earnable with reasonable diligence, 1/ is

proper in this case and shoul d be determ ned and ordered.

In determ ning individual back pay awards, including back pay
periods, and in determ ning whether reinstatenent is now appro-
priate on an individual basis, the ALJ shall determ ne what the
discrimnatee's CETA and non- CETA enploynment by the Gty probably
woul d have been in the absence of the City's discrimnation.

EEQCC v. Ford Mdtor Co., 645 F.2d4 183 (4th Cir. 1981); daiborne v.
|1linois Central Railroad, 583 r.2d 143 (5th Gr. 1978), cert.
denied, 442 U S. 934 (1979); Washington v. Kroger Co., 506 F.
supp. 1158, nmodified, 512 F. Supp. 67 (WD. M. 1981).

6/ See DPettway V. AMer ican Cast lron Pipe Co., 494 Fr.2d4 211,
'(5 th Gr 1974%3 EECC v. Whoster Brush Co., 523 F. supp.l1256
N. D. 01 i 0, 1), EEOC v. Sage Realty Corp., 507 F. Supp. 599
S. D T Y. 1981) ; EECCv. Pacific Press Publi shing Assn. 482 F.
Supp.

291(ND car. 1979); AirTine PilTofs Assn. v. Unrted air
C.

Lines, In 480 F. Supp. 1107 (EED. NY. 19/9).

7/ See B. Schlei and P. Gossman, EMPLOYMENT DI SCRI M NATI ON
Law (1976) at 1251-1258 and 1979 Supl)g(l ement at 336- 338 and
cases cited therein; EECC v. Eazor Express Co., 499 F.
?31835. 1377 (WD. Pa. 1980), aff"d., 659 F.2d 1066 (3rd Cr.
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Back pay relief is authorized under 29 U S.C § 991(b),

which provides, inter alia, that in discrimnation cases under

CETA, the Secretary is authorized to exercise the powers and
functions provided by Title VI of the Gvil Rghts Act of 1964
and to take such other action as may be provided by law.  Under
the authority of Title VI, judicial approval has been given to
back pay and other traditional remedies for discrimnation.
Quardi ans Assn. of the New York City Police Dept., Inc. v.

Cvil Service Commssion of the City of New York, 466 F

Supp. 1273 (S.D.N. Y. 1979); Assn. Against Discrimnation in
Enpl oynent, Inc. v. City of Bridgeport, 479 F. Supp. 101 (D
Conn. 1979).

The absence of specific reference to back pay in 29 U S C

§ 991 does not preclude the availability of such relief there-
under. See Johnson v. Railway Express, 421 U S. 454 (1975),
for back pay under 42 U.S.C. § 1981, .US. v. Duquesne Light
co., 423 F. Supp. 507 (1976), for back pay under E. O 11246

Such renmedial relief ensures that: (1) CETA discriminatees are

made whole for past discrimnation; and (2) CETA programs and
activities adhere to the nondiscrimnation objectives of
29 U.S.C. § 991(a) (1975) since the reasonably certain prospect
of such relief for nonconpliance serves as a strong catal yst
for conpliance. Al benmarle Paper Co. v. Mody, supra; Cty of
Los Angel es v. Manhart, 435 U S. 702 (1978).

Back pay is also authorized under 29 CFR § 98.48(f)

(1975), providing that a final decision may include a provision

against further financial assistance to a respondent "unless and
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until it corrects its nonconpliance." As a make-whole renedy,
back pay is central to correcting nonconpliance in the context of
enmpl oyment di scrim nation. (Back pay is specifically referenced
inthe current hearing rules at 20 CFR § 676.91(c)).

Mal oney v. Sheehan, supra, is inapposite as to whether

back pay may be awarded in admnistrative proceedings for viola-
tions of the discrimnation prohibitions of 29 U S.C. § 991(a)
and 29 CFR s 98.21(b)(1). Mloney did not concern the avail -
ability of back pay under the CETA nondiscrimnation provi-
sions, but rather the availability of back pay under the
adverse action procedural provisions at 29 CFR § 98. 26
Further, the court in Miloney stated that it was unnecessary to
deci de whether plaintiff had a back pay remedy under 29 CFR
§ 98.26, for even if such a remedy existed, it could only be
obtai ned through procedures established within the Departnent
of Labor. Maloney at 1138

In determ ning individual back pay periods, the ALJ in the
further evidentiary hearing is directed to assess the Gty's
third argument if offered therein, that back pay should not be
awar ded for periods beyond the date of the termnation of the
CETA funding, and any other contentions which the parties my
offer as to the back pay period for each of the discriminatees.
However, it-appears fromthe record so far devel oped that back
pay may be appropriate beyond the alleged date of the term na-

tion of the CETA funding in view of the continued enployment
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thereafter by the Gty of former CETA public safety aides. 8/
See Edwards v. School Bd. of Norton, Virginia, 658 F.2d 951 (4th
Cir. 1981); Wlch v. Univ. of Texas, 659 F.2d 531 (5th Cir.
1981); Washington v. Kroger Co., 506 F. Supp. 1158, nodified,
512 F. Supp. 67 (WD. M. 1981); G bson v. Mhawk Rubber Co.,
521 F. Supp. 1285 (E.D. Ark. 1981); Vant Hull v. Gty of Dell
Rapids, 462 F. Supp. 828 (D.S.D. 1978); \ite v. Ed Mller &
Sons, Inc., 457 F. Supp. 148 (D. Neb. 1978); Peters v. Mssouri
Pacific R.R.Co., 3 FEP Cases 792 (E.D. Tex. 1971), aff'd., 483
F.2d 490 (5th Cir. 1973), cert. denied, 414 u.s. 1002 (1973).

Al'so, in response to the Gty's fourth contention, although
| affirmthe aLy's finding that no offers of alternative enploy-
ment were made, the ALJ is directed to determ ne whether Marvin
Wlson did, in fact, enter college or some other educational
institution subsequent to his discharge and consider the effect
of such entry on his back pay entitlement. See EEOC v. Ford
Mtor Co., 645 r.2d 183 (4th CGr. 1981); Taylor v. Safeway
Stores, Inc., 524 r.2d8 263 (10th Gr. 1975); Washington v.

Kroger Co., supra; Sellers v. Grnsey & Wheeler Co.,

8/ So Tar, 11 appears that whatever may have happened to CETA
Subsidi zation of the public safety aide ‘positions in

February 1976, when, according to the City's undocunented
assertion, CETA funding term nated, perhaps 9 of the 10 non-
bl acks enpl o;;ed as CET; |publlc safety aides at the end of

S_ePt ember 1975 were still, as of My 12, 1976 enployed by the
City either as non-CETA-subsidized public safety aides or in
other City public safety jobs. Two of these individuals are
listed as enployed with the Housing Patrol; it is unclear

whet her these are Gty enPI oyees or enpl oyees of anot her
entity. Police Chief HIl's letter of My 12, 1976 (Joint
Exhibit 6). The ALJ shoul d request and exami ne additional

evi dence tracing the subsequent City enploynent histories of the
CETA public safety aides.
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25 FEP Cases 1361 (D. Colo. 1980); Waters. v. Heublein, Inc.,

23 rep Cases 351 (N. D. calif. 1979);: Kinsey v. Legg Mason Wod
Wal ker, 23 FEP Cases 770 (D.D.C. 1978).

City exception 2. The City excepts to the ALJ's hol ding

that the termnated aides were not given an infornmal hearing
under 29 CFR § 98.26 (1975). The Gty argues in its exception
and brief that the aides met with Placenent O ficer Larry
WIllians and that such neetings and/or interviews were infornal
hearings within the neaning of 29 CFR § 98.26(a).2/

This exception is denied. The record fully supports the
ALJ's finding. The record does not indicate that a formal or

informal hearing was held with any of the seven individuals to

9/ Pages 4 and 8 of the City's brief seemto |imt this asser-
tion t0 those term nated in August SVVIson, Scott, Kenner and
Young); it does not seemto assert that Wlliams met with
Carter (termnated in Julg) or with Croix and Allen (term nated
in Septenber). 29 CFR § 98.26(a) provides:

Each prime sponsor or eligible
applicant shall establish a procedure
for resolving any issue arising between
it (including any subgrantee or subcon-
tractor of the prime sponsor) and a par-
ticipant under any Title of the Act.
Such procedures shall include an
opportunltg for an informal hearing., and
a pronpt determ nation of any issue
whi ch has not been resolved. =~ \Wen the
prime sponsor or eligible applicant
proposes to take an adverse action
a%alnst a participant, such procedures
shal| also include a witten notice
setting forth the grounds for anK
adverse action proposed to be taken by
the prine sponsor or eligible applicant
and giving the participant an
opportunity to respond.
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elicit information or argument to facilitate a determ nation by
the Gty as to whether the adverse actions were inproper and
shoul d be nodified or reversed. Thus, the City's assertion in
its brief that notw thstanding contrary testinony, Larry
Wllians did in fact meet with these individuals 10/ for job
pl acenent purposes does not transform these purported neetings
into hearings for purposes of conpliance with 29 CFR § 98. 26(a).
The City's request that the record be reopened to receive
the testinony of Larry Wlliams on this issue is also rejected
because of the City's undue delay in making it. The Gty cites

49 C. J.S. Newy D scovered Evidence § 273 at 493 (1947) in sup-

port of its request. 49 CJ.S. § 273 states, in pertinent part:

Newl y discovered evidence . . . is ground for
vacating a judgnent, provided the party was

i gnorant of such evidence and could not have
discovered it in tine to adduce it at the
trial, by the exercise of due diligence, and
provi ded the evidence is material and such as
to affect the decision of the issue, and not
merely cunulative or additional to that which
was introduced at the trial.... (footnotes
omtted).

The quoted language indicates that a party seeking such remedy
must have exercised due diligence in its discovery of the
evi dence.  Qoviously, once having discovered it, the party is

al so required to exercise due diligence in bringing the exist-

ence of the evidence to the court's attention.

10/ See n. 9.
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The City states, in support of its exception, that at the
time of the hearing, M. Williams' whereabouts were unknown to
the City Counsel, but that on the day after the hearing, it was
brought to his attention that M. WIlianms resided in Passaic.
The Gty's brief further asserts that CETA Administrator Neuman's
testinony as to the nmeeting between WIllians and the discharged
aides was the first time the Legal Departnent had know edge of
his role; that soon after the conclusion of the hearing, it was
firmy established that WIlians resided in Passaic and was
prepared to testify; and that he gave every indication that his
testinony would corroborate Neunan's testimony as to the meeting
with the discharged aides. Under these circunstances, the Cty's
failure to request a reopening of the record until after the
I ssuance of the ALJ's decision, although it had |ocated
M. WIlliams and determined his willingness to testify shortly
after the hearing, deprives it of any entitlenent to a reopen-
ing of the record for_the receipt of M. WIIlianms' testinony.

In addition, the Cty's request is rejected because there
Is nothing in the Cty's request to indicate that M. WIIians'
testinony, if presented at the earlier hearing, would have
produced a different result. Baynumv. Chesapeake and Ohio
Rai lway Co., 456 F.2d4 658 (6th Cir. 1972); 6A MOORE S FEDERAL
PRACTI CE ¢ 59.08([3] (1979). The City does not indicate, the

preci se contents of M. WIIlianms* testinony. |Instead, page 9

of its brief merely notes that his testinony would corroborate
Ms. Neunman's testinmony as to the neetings with the discharged

ai des and woul d inpeach the credibility of the the claimnts*
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testinony on this issue. However, Ms. Neuman's testinony, even
if assuned to be credible and accurate, does.not establish that
this meeting was a hearing under 29 CFR § 98. 26(a).

City exception 3. The City excepts to the ALJ's determ na-

tion that the City had no established procedure as required by
29 CFR § 98.26 for resolving any issue arising between it and a
CETA participant. It excepts on the ground that the County at
no time offered guidance to the City as to the establishnent of
a grievance procedure, 11/ and that the County as prime sponsor
failed inits obligation to the Gty as program agent.

The exception is denied. The record supports the ALJ's
determnation that the Gty had no such established procedure.

Prinme sponsors and subgrantees are jointly responsible for
conpliance with 29 CFR § 98.26 (1975). In the NMatter of Allen
Goielli, Secretary's Decision and Order, 79-CETA- 148 (1982).
The record does not indicate that the County fulfilled its

obligation of ensuring the establishnent, maintenance and inple-

mentation of grievance procedures consistent with 29 CFR § 98. 26

11/ The exception stares In part: —"rhe County of Passaic_ at
no time offered guidance to the City of Passaic or Is to [sic]
the establishnment of a grievance procedure.” The phrase. "or

to" appears to be a typographical error for "as to" and is so
read herein.
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with regard to the Gty's CETA participants during 1975. The
testinony of CETA Administrator Neuman stated:
At any tine while you served in your _

capacity as a CETA Admnistrator for the Cty

of Passaic, which is the sub-agent of the

CETA _Pro?[am were you given any directions

or guidelines or directives by the prine

sponsor ?

A In 1976 or '77 we were given a package,

CETA Partici pant Handbook, but not in 1975,

no. (Tr. 425).
See also Joint Exhibit 12, a nenorandum dated October 8, 1976
from Steven Allen to Chester Nadolny, Re: Marvin Wlson Discrim-
nation Case-Mnutes from Cctober 5, 1976 Meeting with Depart-
ment of Labor. Accordingly, the last sentence of page 11 of
the ALJ's Decision is anended to include the County and shall
now read: "By taking such adverse action against these partici-
pants without affording themwitten notice of the reasons for
t he proposed adverse action, an opportunity to respond, an
informal hearing or other review process, and an opportunity to
appeal the final determnation, the Gty of Passaic and the
County of Passaic violated 29 CFR § 98.26 (1975)."

Since the issuance of the ALJ's Decision, 29 CFR § 98. 26
has been superseded by nore detailed requirenents contained in
20 CFR §§ 676.83 and 676.84. 12/ Therefore, paragraph 9 of the
ALJ's Order is nodified to require the County as prine sponsor
and the Gty as program agent to establish those procedures,
rather than procedures under 29 CFR § 98.26, if they have not

already done so, with regard to the Gty's CETA participants;

1z/ See n. 4.
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+to require that they notify Richard Carter of his rights to
the procedural safeguards, including the right to a hearing, set
forth in 29 CFR § 98.26 (1975); and, upon his request, grant
such rights and afford appropriate relief. 13/ As nodifi ed,
paragraph 9 of the ALJ's Order shall now read: "The Prime
Sponsor, Passaic County, New Jersey, itself and through its
Program Agent, the Cty of Passaic, shall establish the
procedures required by 20 CFR §§ 676.83 and 676.84 wth
regard to the Cty's CETA participants, if they have not

al ready done so; shall notify Richard Carter of his rights to
the procedural safeguards, including the right to a hearing,
set forth in 29 CFR § 98.26 (1975); and, upon his request,
shal | grant such rights and afford appropriate relief."”

Gty exception 4. In response to County exception 1,

di scussed below, the Gty appears to assert that it has no
responsibility for conpliance with the terms of any decisions
and orders applicable to it in this case. It argues that there
IS no privity between it and the Department of Labor; that the
privity runs between Passaic County and this Departnent; and
that therefore, the County of Passaic as prime sponsor is
primarily responsible for inplementing the ALJ's Decision
Wthout specific citations, it clains support for its position

in CETA and in agency |aw.

I3/ Such reltef may 1 nclude back pay for the procedural
violation of 29 CFR § 98.26 (1975). See In the Nhtter of
Allen Goielli, Secretary's Decision and er,

(1982) (attached)
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This exception is deni ed.

A program agent for public service enploynent prograns is
responsible for overseeing and nonitoring its prograns.

29 USC s§s 844(d)(2) and 962(c) (1975); 29 CFR §§ 96.22 and 99. 33
(1975). As a condition of receiving CETA funding, the Gty was
required to adhere to the racial nondiscrimnation provisions

of 29 USC § 991(a) and 29 CFR § 98.21(b) (1) (1975). These
requirements were applicable to the Gty as program agent since
they apply to "any programor activity funded in whole or in
part with funds made avail abl e under [CETA]." See al so the
references to subgrantees in 29 CFR §s 98.21(g) and 98.27(d)
(1975).

Simlarly, as discussed above, the Gty was jointly respon-
sible for conpliance with the procedural requirements of 29 CFR
§ 98.26 (1975). See the references to subgrantees in 29 CFR
§§ 98.26(a) and 98.27(d) (1975).

County exception 1. The County excepts to paragraph 9 of

the aLJ's Order, providing that the Regional Admnistrator is
authorized to termnate further funding to the County under

CETA and to take such further action as appropriate to effectuate
the ternms of the ALJ's Decision if the County fails to conply.

In support of this exception, the County contends that: (1)

the Regional Administrator's order of June 13, 1977 directed

that actions be taken by the Cty to rectify an inproper dis-

m ssal of four individuals, and that the County as prime sponsor
assume admnistrative control of the program agent's function

if the Gty failed to conply; (2) at all times relative to this
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action, the Gty admnistered its public service enployment
progranms independently of the prime sponsor: (3) the County as
prime sponsor did not serve in any nanagenent function per-
taining to the program agent's public service enpl oynent pro-
grans; and (4) therefore, expanding the Regional Admnistrator's
order to include sanctions in the event of the City's nonconpli -
ance with the ALJ's Order is an inproper abuse of authority.

| affirm paragraph 9, as nodified below, (and also related
paragraph 7) of the ALJ's Order for purposes of this Oder and
al so for purposes of inclusion in any remedial order which nay
be issued in the proceedings ordered hereunder. The County's
exception is denied.

As nodified, paragraph 9 shall read as follows: "Failure
to comply with the terns of this Order by either the Prine
Sponsor, Passaic County, New Jersey, or the Program Agent, the
City Passaic, shall result in the termnation of all funding
under CETA and its successor laws to the nonconplying party or
parties and the refusal to grant or continue funding under CETA
and its successor laws to the nonconplying party or parties."”
This nodification is intended to clarify the grant-related sanc-
tions contained in paragraph 9 of the ALJ's Order; to indicate
that these sanctions apply to funding under CETA and al so under
any successor |aws which may be enacted; and to provide that
sanctions may be taken against both the Prime Sponsor and the

Program Agent.
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As a condition of CETA financial assistance, a prime spon-
sor is responsible for the admnistration of CETA prograrms,

i ncluding public service enploynent prograns conducted by it or
its subrecipients. 29 USC ss 815(a) (1) (B), 845(c) (1), and
962(c) (1975); 29 CFR s§s 96.21 and 99.31 (1975).

Aprime sponsor is bound by the Secretary's regulations.
29 USC § 815(a)(7) (1975). Under 29 CFR § 98.21(g) (1975), a
grantee, including a prinme sponsor, is responsible for assuring
that no racial discrimnation occurs in any program for which
it has responsibility and must establish an effective nmechani sm
for this purpose. Under 29 CFR § 98.26 (1975), a prine
sponsor is also responsible for ensuring the establishment,
mai nt enance and inplenentation of grievance procedures
consistent thereto with regard to its subgrantee's par-
ticipants.

Under 29 CFR § 98.27(d) (1975), a grantee, including a
prine sponsor, is responsible for operation of all contracts
and subgrants and shall require that its contractors and sub-
grantees adhere to the requirements of CETA, regulations
promul gated thereunder, and other applicable law.  Under
29 CFR s 98.31(c) (1975), a grantee, including a prine sponsor,
Is required to nonitor all activities for which it has been
provi ded funds under CETA to determ ne whether the assurances
and certifications made in its plans and the purposes and
provisions of CETA are being net, and to identify problens
which may require it to take corrective action in order to

assure such conpliance.
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In view of the County's aforenentioned responsibilities
it may be held directly responsible for ensuring:conpliance
with the terns of this Oder and any remedial order which may
be issued hereunder. Both the hearing rules in force during
1975 (29 CFR § 98.48(f)) and the current rules (20 CFR
§ 676.91(c)) provide that orders in CETA enforcenent cases may
contain such ternms and conditions as are consistent with and
will effectuate the purposes of CETA and the regulations issued
t hereunder, including the sanctions ordered herein. The
Regi onal Admi nistrator's letter does not |imt ny authority to
I npose sanctions in this case.

O der

Accordingly, it is ordered that the Initial Decision and

Order of Novenber 8, 1978 is nodified as indicated above and

I's adopted as so nodified.

It is further ordered that this matter is remanded to the
Ofice of Admnistrative Law Judges for an evidentiary hearing
before an ALJ to determne and fashion specific individua
remedial relief for the discriminatees in this case consistent

with the guidance and directives contained herein.

Moo e

Sd&etary o ébo({

Dat ed: MAY 24 1982
Washington, D.C
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