U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C.

In the Matter of )
)

TENNESSEE | NDI AN COUNCI L, ) Case No. 83-CET-13
| NC. )

)

DECI SI ON_ AND ORDER
BACKGROUND

This case' is before ne under the provisions of the Equal
Access to Justice Act (EAJA), 5 U S.C § 504, as anended hy
Pub. L. No. 99-80 (Aug. 5, 1985). The Tennessee I|ndian Counci
(TIC) applied for attorney's fees and costs when it prevailed
in an adversarial‘adjudication against the Gant Oficer for
the Division of Indian and Native Anmerican Prograns (DI NAP) of
the Enployment and Training Admnistration of the United States
Department of Labor.

TIC had been the grantee operating the Indian and Native
American progranms in Tennessee under Section 302 of the cCom-
prehensi ve Enpl oynent and Training Act (CETA{E,prior to Fisca
Year (FY) 1982.2' In Septenber 1981, the Gant Oficer informed

TIC that it would not be designated the Tennessee Section 302

1/29 U.s.C. s5 801-999 (Supp. V 1981). CETA was repeal ed

by the Job Training Partnership Act, 29 U S.C. §§ 1501-1781
(1982), but CETA admnistrative and judicial 8roceed|ngs end-
ing on Cctober 13, 1982 were not affected. 1591(e)
(1982).

2/Fj scal years under CETA were from Cctober 1 through
Septenber 30 of the follow ng cal endar year. .S.C
§ 1102 (1982).
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program grantee in FY 1982. The Gant O ficer cited mIic's
recordkeeping and reporting deficiencies as the reasons for

t he nondesignation.3/ TIC appealed the Grant Oficer's decision
to the Ofice of Adm nistrative Law Judges (QALJ), and DINAP
designated the United Southern and Eastern Tribes (USET),
anot her non-profitorgani zati on which operated Section 302
prograns el sewhere, as the Tennessee Section 302 grantee for
FY 1982. After a hearing, the Admnistrative Law Judge (ALJ)
ordered that TIC be designated as the Section 302 grantee

in FY 1982.4/ However, the ALJ's decision becane final on

the last day of FY 1982.3/ TIC applied to be the Section 302
grantee for FY 1983 but it was not selected. DI NAP again
designated USET as the Tennessee Section 302 grantee in FY
1983 relying, at least in part, on the basis of USET's incum
bent grantee status in FY 1982.8/ The Grant Officer's work-
sheet reflects that TIC was not designated as grantee because

USET had a "sound progrant as the incunbent.?/ TIC appeal ed

its nondesignation for FY 1983 and after a hearing, the ALJ

Q/Griant Oficer's final determnation letter to TIC, dated
Sept ember 30, 1981.

4/Dpecision and Order in Tennessee Indian Council, Inc., Case
No. 82-CET-27, dated August 21, 1982.

5/20 C.E.R § 676.91(£) (1985)

8/y.S. Departnent of Labor Exhibit 5. Designation Decision
file, dated July 1, 1982.

1/y.s. Denartnent of Labor Exhibit 4. Designation Decision
file, dated July 2, 1982.
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ruled that TIC shoul d be designated as the Section 362 grantee
for Tennessee. The ALJ's decision was based on DINAP's reliance
on USET's i ncumbent status al though, under his previous decision
TI C shoul d have been the FY 1982 grantee.8/ The Gant Oficer
appealed this decision to the Secretary, and after review the
case was remanded t® the OQALJ because the presiding ALJ did not
give USET, an interested party, an opportunity to appear to
support its designation as grantee.g/ The ALJ, after consider-
ing the applications of both USET and TIC, again designated
TIC as the FY 1983 Section 302 grantee for Tennessee;p/ On
Sept enber 30, 1983, the Secretary expressly adopted the ALJ's
decision as the final action of the Department in this case.ll/
On Cct ober 15, 1983, TIC submtted its application for
attorney's fees under EAJA. On Novenber 23, 1983, TIC sub-
nmtted an amendnent to its application for the additional fees
and costs it incurred in responding to the Gant Oficer's
opposition to its application. The ALJ granted TIC's applica-
tion in a decision dated April 3, 1984, and the Grant Officer

appeal ed.

8/pecision and Order in Tennessee |ndian Council, Inc., Case
No. 83-CET-13, dated January 10, 1983.

-g/Secretary's Remand Order in Tennessee Indian Council, Inc.,
Case No. 83-CET-13, dated July 13, 1983,
10/pecision and Order in Tennessee Indian Council, Inc, r Case

No. 83-CET-13 dated Septenber 1, 1983.

11/pinal Decision and Order of the Secretary in Tennessee

Hggéan Council, Inc., Case No. 83-CTa-13, dated Septenber 30,
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DI SCUSSI ON
The statutory authority under which TIC applies for attorney's

fees and costs requires that the applying party nust have pre-
vailed in an adversary adjudication that falls within the purview
of 5 US. C § 554,22/ the adjudication provision of the Adninistra-

tive Procedure Act. Section 554(a) states, inter alia:

This section applies . . . in every case

of adj udication re%U|red by statute to

be determ ned on the record after oppor-
tunity for an agency hearing . . . . (enphasis
suppl 1 ed)

The Gant Oficer contests TICs application for attorney's
fees on the ground that TIC s appeal of its nondesignation as
a Section 302 grantee is permtted by regulation [20 C F.R
§ 688.147 (a)(4) (1985)] but not required by statute. This
argunent is appealing, since it appears that Congress did not
intend that EAJA authorize attorney's fees to every party who
prevails in an adjudicated dispute with the federal governnent.
This intention is apparent since section 504(b)(l)(C was
anmended by explicitly adding another category of proceeding,
i.e., contract disputesl3/ to the definition of "adversarial
adj udi cations" but |eaving untouched the limtations on "adver-

sarial adjudications" as defined by section 554 and which apply

to all other administrative proceedings. However, in this case

i nent | anguage

12/5 ysc s °04() (1)(Q) (1982): the perlinent |anguage

of this section was not altered by
Public Law 99-80.

e pe
hepl

13/pub. L. No. 99-80 § (c) (2), 99 Stat. 183 (1985).
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it is not necessary to address the question of whether the regu-
| ations which permt appeals by unsuccessful applicants for
Section 302 prograns were integral to the statute and therefore
necessary to its inplenentation, or merely a procedure devised

solely by the Departnment so that its use by a party falls outside
the scope of EAJA

The initiation of this case was TIC s appeal of the G ant
Oficer's original '"finding in 1981 that TIC was not suitable to
continue to act as the Tennessee Section 302 grantee. CETA pro-
vides for this appeal at Section 106(d)(l) of the statute. 29
U.S.C. § 816(d) (1) (Supp. V 1981). TIC prevailed in its appeal
of the Gant Officer's action. Al of the subsequent proceedi ngs
stem directly fromthe Gant Oficer's erroneous decision in
Septenber, 1981, not to designate TIC as the Tennessee Section
302 grantee. TIC prevailed in every action it took to remedy
the Gant Officer's decision. The fact that the ALJ's origina
decision that designated TIC as the FY 1982 grantee was not inple-
mented was a matter of the passage of time; it was never reversed
on the nerits. Had the proper decision been made by the G ant
Oficer and inplemented in a timely fashion, TIC and not USET
woul d have been the FY 1982 grantee, and therefore would have
had the incunbent's advantage in the FY 1983 sel ection process.
Clearly it was the Grant Officer 's erroneous underlying action

that was at the foundation of the adjudications and appeals
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that followed. Under cera itself, TIC was entitled to appeal
that decision and it is entitled to recover the attorney%

fees consequent to its successful pursuit of that appeal.
ORDER

The April 3, 1984 decision of the Adm nistrative Law

Judge is hereby affirmed, and the Tennessee Indian Council

is awarded attorney's fees and costs in the sumof $13,414.21.

ik

Q Secretary of Labor
Dat ed: DEC 3 1 1983
Washi ngton, D.C
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