-

U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

In the Matter of

MALCOLM SOUNESS

)
)
)
Conpl ai nant ;

v. ; Case No. 81-CET-312
VERMONT CETO )
Respondent ;

FI NAL DECI SI ON OF THE SECRETARY OF LABOR

Prelimnary Statenent

This proceedi ng arose under the Conprehensive Enpl oynent
and Training Act, as amended (Act or CETA), 29 U S.C 801 et
seq., and the regulations issued thereunder and in effect at
the appropriate tines (Regulations), at 20 and 29 CFR  n My 4,
1983, pursuant to the Regulations at 20 CFR 676.91(f) and follow ng
a request therefor by the prinme sponsor (Vernmont CETO. | issued
an Order asserting jurisdiction in this case and vacating and
staying the decision issued by a U S. Departnent of Labor (USDQOL)
Adm nistrative Law Judge (ALJ) on April 4, 1983, pending ny
final decision. | subsequently issued a Notice of Briefing
Schedule inviting the parties to submt briefs, and setting
time limts for their subm ssion. The briefs have been received,
and are now before ne for consideration together with the record
of the case.

I'ssue
The sole issue presented by the parties for consideration

by me is: Wether the ALJ erred in concluding that the Gant
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Oficer's dismssal of conplainant% case for failure to file

a timely appeal fromthe decision of the prine sponsor was inproper.

Fi ndi ngs and Concl usi ons

1. Conplainant, a Title VI participant in a CETA program
of the prine sponsor, conplained that his rights thereunder
were violated. On June 16, 1980, conplainant, believing that
the prine sponsor's hearing procedure was taking too |ong, brought
an action regarding his grievance in a US. District Court.
On Cctober 9, 1980, while the court action was pending, the
prine sponsor issued a decision against conplainant acconpanied
by a proper notification to himof his right to file a conplaint
with the USDOL Grant Officer. The notice stated that he had
30 days in which to file such a conplaint. Several nonths |ater
the District Court dismssed conplainant's action on the ground
of non-exhaustion of admnistrative remedies. Only then, on
May 20, 1981, did conplainant file a conplaint wth the USDOL
Gant Oficer. On June 23, 1981, the Gant Oficer disnissed
the conplaint on the ground that it was untimely filed. On
June 29, 1981, conplainant submtted to the USDOL Ofice of
Adm ni strative Law Judges (QALJ) a request for an ALJ hearing
on the matter. On April 4, 1983, an ALJ issued a decision reversing
the Gant Oficer's dismssal and remanding the case to the
Gant Oficer for further proceedings. The aL3's rationale
was that --

"The Prime sponsor's notice of appeal rights did not state
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that an appeal to the Grant Officer was the conplainant's
exclusive remedy. Thus, the conplainant had no reason

to believe that if he had filed an action in another forum

he would forfeit his right to subsequently appeal to the

Gant Oficer."”

Under such circunstances, the ALJ rul ed, conplainant was
entitled to file a conplaint wwth the Gant Oficer nore than
six nmonths after receipt of the prime sponsor's decision. Having
so ruled, the ALJ then remanded the case to the Gant Oficer
for further proceedings.

2. The Regulations in effect in October and Novenber 1980,
provide, at 20 CFR 676.86(b), that --

", . . Every conplaint [to the G ant Oficer] shall be

filed . . . no later than 30 days fromthe date of receipt

of the written decision or notice required by § 6/6. 83

or § 676.84™ (enphasis supplied) 44 Fed. Reg. 20034 ( No.
65, April 3, 1979.1/

3. That language, establishing a 30-day tine limt for
the filing of such conplaints, is clearly nandatory; and the
ALJ's argunents in favor of treating this case as an exception
to that tinme limt, are wholly inapposite. Specifically:

(1) The fact that the prime sponsor's notice of %P?eal_ rights
did not state that an appeal to the G ant I cer was
conpl ai nant's exclusive renmedy is inapposite because,
whet her or not such a conplaint'was his exclusive renedy,
conpl ai nant - -

(a) Was notified by the prinme sponsor that he had only
30 days in which to submt a conplaint to the
Gant Oficer, and

1/ Section 676.83 refers, at par. 5b)(9), to "[a] witten decision
from the [ CETA-recipient-designated] hearing officer to the conplain-
ant(s) and other interested parties," and, at par. (b) (10), to,
"[wlhere a conpl aint procedure provides for a recipient%review

of the hearing officer's decision, ... a final witten decision.'
Section 676.84 refers, at par. (b)(3), to "[w] ritten notification

of the disposition of the conplaint.
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(b) Was not prevented by the pendency of his U S.
District Court case fromfiling a conplaint with
the Grant Officer during that tinme period.

(2) The assertion that conplainant had no reason to believe
that if he had filed an action in another forum he
would forfeit his right to subsequently appeal to the

Gant Oficer --

(a) Is inapposite -- if that assertion neans subsequent
to the filing of an action in another forum --
because ™ such filing in no way affected his, right

to submt a conplaint to the Gant Oficer; and

(b) Is incorrect -- if that assertion neans subsequent
to the disposition of the action in another forum
nore than 30 days after conpl ai nant % recei pt of
the prime sponsor's decision -- because conpl ai nant
was clearly warned by the notice of appeal rights
that any conplaint to the Gant Oficer nust
be filed within that 30-day period.

4. In view of the fore-going, | am persuaded that the G ant

Oficer's dismssal of conplainant's conplaint as untinmely tendered
was correct and that the ALJ's reversal of it was not.

O der
Accordingly, it is Odered that ‘the Grant Oficer's disnissa

of the conplaint IS AFFI RVED

Neyew A QT forrrer

Séﬁetary olfyLabo[.‘

Dat ed:
Washi ngton, D.C.
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