THE UNDER SECRETARY OF LABOR

WASHINGTON. D.C. 1
20210

In the Matter of

Nati onal Urban |ndian
Counci

Nl N Nt S St

81-CETA-329

DECI SI ON AND CORDER
BACKGROUND
National Urban Indian Council (NUC) in 1981 applied

for but was denied designation as the Native Anmerican grantee
for the state of Marylandl/ for fiscal year 1982 under Title
[1l of the Conprehensive Enploynent and Training Act of 1973
as anended, 29 u.s.c. § 302 (CETA).z/ Foll owi ng a hearing on
that denial held at NuiCc's request under 20 CFR 676.88(f),

Admi nistrative Law Judge (ALJ) Samuel B. Goner held that NUC
shoul d have received preference as the Native Anmerican grantee
for Maryl and under section 302 of CETA and section 7 of the In-
dian Self-Determ nation and Education Assistance Act, 25 U S C
§ 450e. He ordered that NUIC be given preference, effective

-

dbt;ger-l,.l984 as the Native American grantee for Maryland over

organi zations or agencies not directly controlled by Indian

l/Originally this matter concerned the denial of NUIC's desig-
“nation for Chio and Maryland, but the Gant Oficer represented
ag his brief that NUCis now the Native American grantee for

i 0.

z/NU]C al so requested and was deni ed designation as the Native
American grantee for fiscal year 1983.
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people.é/ The Grant O ficer requested that the Secretary

assert jurisidiction and he did so on May 7, 1984,

DI SCUSSI ON

NUI C asserts, as a prelimnary matter, that the Secre-
tary's assertion of jurisdiction in this matter was not tinely.
Under 20 CFR 676.91(f) the Secretary has thirty days from
the service of an ALJ decision to nodify or vacate it. Even
assum ng the ALJ's decision was served on April 5, 1984, the
day it was issued, the 30th day fell on Saturday May 5, 1984.
There is nothing in the CETA regulations explicitly addressing
time conputation in matters before the Secretary. However,
under both the Federal Rules of Gvil Procedure, (see Rule 6),
made applicable to matters before an ALJ by 20 CFR § 676. 89(a),

and under the conprehensive procedural rules of the Ofice of

-&mnistrative Law Judges, 29 CFR § 18.4, when a tine period

falls on a Saturday, Sunday or |egal holiday, the time period
includes the next business day. Mnday May 7, the date the
Setreﬁii'fy';£§§érteé—;urisdiction, was the next business day.

The Grant O ficer does not take issue with the ALJ's find-
ing that NUIC was entitled to have been designated the Native

Anerican grantee for the State of Maryland for fiscal vyear

3/That preference would apply to grants made under Title IV,
section 401 o the Job Training Partnership Act (JTPA), 29
U.5.C. S-1671, which is virtually identical to section 302
of CETA, as are the respective |rEpI ementing regul ations, 20
CFR Part 632, Subpart B (JTPA) and 20 CFR Part 688, Subpart
B (CETA) (1984) (with the exception of 20 CFR § 632.10(c).)
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1982. Fiscal year 1982 having ended before the hearing was
even held, however, the Gant Oficer asserts that this matter
is mot. In addition, CETA expired at the end of fiscal year
1982. Therefore, the Gant Oficer argues, no retroactive re-
lief can be provided for 1982 and nothing the Secretary could
deci de can provide any precedent for future action. Finally,
even if his nootness argunent is rejected, the Gant Oficer
urges the Secretary not to order the redesignation of the Na-
tive American grantee for Mryland now because it would disrupt
admni stration of the program

Desi gnation of Native American grantees for program years
1985 and 1986 (r.unni ng fromJuly 1, 1985 to June 30, 1986, and
July 1, 1986 to June 30, 1987) is now under way.ﬁ/ The G ant
Oficer therefore suggests that, to avoid program disruption,
the remedy here should be limted to incorporation by ETA of
. s».the ALJ's findings in the designation process now under way
for program year 1985 (July 1, 1985 to June 30, 1986).

The Grant O ficer's repeated assertions of mootness, both
before the-ALJ and the Secretary, seem inconsistent with his
plea in his Request for Secretary's Review of ALJ Decision that
"it is necessary for the Gant Oficer to receive a definitive

decision of the Secretary concerning the appropriate procedures

2/Gants are now made for two years, rather than one.
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for designating grantees under Title IV of JTPA [the Job Train-
ing Partnership Act]." Having sought review for the purpose of
. obtaining what is, in effect, a declaratory judgnent, it is very
questionabl e whether the Grant O ficer should now be heard to
argue nootness. In any event, | agree with the ALJ that this
case falls within the recognized "exception” to the doctrine
of nootness where a controversy is "capable of repetition, yet
evading review " Southern Pacific Terminal Co. v. 1CC 219

U.S. 498, 515 (1911). As the ALJ pointed out, this dispute is

not sinply capable of repetition, it has already recurred -

the denial of designation of NUC for fiscal year 1983.5/ Where

a controversy is a "continuing" or "recurring" one which the

facts here shomf— and the public interest lies in resolving it,

whi ch seens clear here, where it involves grant admnistration

in the major job training programfor Indians and Native Ameri-
«cans - courts nay exercise their discretion to maintain an

appeal evenwhere a particular controversy has expired. Alton

& Southern Ry. Co. v. Int'l. Assoc. of Mach. & AW, 463 F.2d

872,..878+87%9 (D.c.”Cir. 1972). Indeed, the Secretary's autho-

rity and discretion are probably even broader because he is not

constrai ned by "case or controversy" considerations which limt

the discretion of an Article 11l court under the Constitution

2/1 woul d also note that the same dispute, although broader
in scope, is pending before me again in the Matter of Nationa
Urban | ndian Council, 84-JTP-11, where NU C was deni ed desi gna-

tion as® the Native Anerican grantee for a nunber of geographic
ar eas.



id. 878, and he had Congressionally granted authority under
the Admnistrative Procedure Act to "issue a declaratory order
.to terminate a controversy or renove uncertainty." 5 gy.s.C.

§ 4(e).
The Gant O ficer relies on United Indians of Nebraska

v. Donovan, 702 F.2d 673 (8th Cr. 1983) in which a petition
for review of a denial of designation of the plaintiff as the
Native Anerican grantee for certain counties in Nebraska was
dism ssed as noot. The fiscal year in question had expired,
as had CETA itself, by the time the case reached the court of
appeals. In a per curiam decision, the court said no retro-
active relief could be granted and "in |ight of the circum-
st ances not hi ng £hat this court could decide on the nerits .
. « can or should provide any precedent for future action."”
702 F.2d at 674. But it was not apparent from the decision
.swhether plaintiffs in that case had al so sought designation
under CETA for subsequent years, as well as designation for
the same Nebraska counties under JTPA.  Thus the court had

no occasien-.to consider whether there was a continuing con-

troversy' which presented an actual, live issue and not a noot
one. Indeed, as noted above, the Gant Oficer here sought re-
view of the merits of the ALJ's decision, i.e., the question of

preference in designating grantees under Title IV of JTPA, be-
cause he represented it was "a matter of substantial signifi-
cance” with future inplications. Furthernore, in view of these

representations, and nore significantly,'the continuing nature
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nature of the controversy, | reject the Grant Officer's asser-
tion that this matter should be dism ssed because NUIC's own
. alleged lethargy in pursuing it rendered it noot.
The Grant Oficer does not take issue with the aLJ's
basic conclusion that NUC was entitled to be designated as
the Native Anerican grantee for Maryland for fiscal year 1982,
and is entitled to preference over non-Indian controlled organi-
zations in the designation process under JTPA. That conclusion
was based on his finding on the record, which | adopt, that NUC
was a proper organization to admnister the grant, and that its
designation was "possible" and "feasible" as those ternms are
used in CETA and JTPA, and their inplenenting regulations respec-
tively. In other words, where a Native Anerican controlled or-
gani zation neets the requirenents of 29 CFR § 632.10, the Divi-
sion of Indian and Native Anerican Progranms has no discretion
.sto award the grant to public or private agencies not controlled
by Indians. In fact, ETA published designation procedures on
Cctober 23, 1984 (49 FR 42559) explaining 29 CFR Part 632, which
g}atevthéﬁiindian—ghd Native American - controlled organizations
will have preference in designation of grantees for off - reser-
vation areas when nore than one organi zation applies for the
sane or overlapping areas. (Final Designation Procedures for
Gantees, I1(1) and (4); 1V (3), 49 FR 42560, 42561-2.) (Desig-

nation Procedures)
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The Grant Oficer's objection to the ALJ's deci sion thus
conmes down to concern that, because the ALJ was under the
. msapprehension that the grant year began on COctober 1, 1984
when in reality it began on July 1, 1984, giving inmediate
preference to NUIC would disrupt the existing programin the
m ddl e of the grant year.é/ | share the ALJ's doubts that
changing grantees in'md-year would not cause significant dis-
ruption of the program Furthernore, since the designation
process for program years 1985 and 1986 is now under way, pro-
vision of a renedy in this case which coincides with the begin-
ning of the next two year grant period, July 1, 1985, would
insure the nost orderly transition. It will provide enough
lead tine to plah for the transfer of functions and responsi-
bilities and possible relocation of programs to new facilities

Accepting the facts set forth in NUIC's Reply Brief that
.+it is a responsible, fully capable grantee, | mnust weigh that
against the possibility of disruption of service to gain only
a few extra nonths for NU C as the designated grantee. On
Qalance,;IAthink”if wll more effectively serve the purposes

of JTPA to make the renedy in this case effective July 1, 1985.

Therefore, for the reasons set forth above, | adopt the
8/ The ALJ apparently thought these grants were still made
on a fiscal year basis, en in fact the grants are now nade

for a two year period based on a "program year" running for
exanple, fromJuly 1, 1984 to June 30, 1985.

-
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ALJ's declaration that NUC was entitled to have been desig-
nated the Native American grantee for Maryland for fiscal year
. 1982, and that NU C shall have preference over organizations
or agencies not controlled by Indians or Native Anericans in the
designation process for Indian and Native Anerican grantees
under section 401 of JTPA. That preference shall apply to the
desi gnation process now underway for the two year grant period
consi sting of program years 1985 and 1986 (July 1, 1985 to
June 30, 1986, and July 1, 1986 to June 30, 1987). This deci-
sion shall be treated as NUIC's Notice of Intent under 20 CFR
§ 632.11 and shall be considered tinely filed under the Desig-
nation Procedures, I11I. In addition, since NU C should have
bemwx)designatea in the past, it shall be placed in category
(2) of the "Preferential H erarchy for Determ ning Designations"
(Desi gnation Procedures, |V) if another Native American - con-
.~ trolled organization applies to be designated for Mryl and.
SO ORDERED.

Urlder Secrefary of Labor

Dat ed: 5
Washi ngt m D. C.'985
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