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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, B.C. -

UNI TED STATES DEPARTMENT OF LABOR )
v. % Case No. 83-CTA-211

)
UTAH RURAL DEVELOPMENT CORPORATI ON )
)

ORDER _DENYI NG MOTI ON_TO RECONSI DER
REMAND ORDER _AND TO DI SM SS

On July 23, 1985, the presiding Adm nistrative Law Judge
(ALJ) disnmissed this case, wherein the Department was pursuing
the recoupnment of funds expended by Utah Rural Devel opment Cor p-
oration (URDC) under a Conprehensive Enploynent and Training
Act (CETA) grant. 29 u.s.C.s§ 801-999 (supp. V 1981). These
funds were disallowed by the Grant Officer after an audit. The
ALJ's order of dismissal followed the interpretation in Gty
of Ednonds v. United States Departnent of Labor, 749 F.2d

1419 (9th Cir. 1984), and Lehigh Valley Manpower Programyv
Donovan, 718 F.2d99 (3rd Cir. 1983), concerning the effect

of the 120-day rule in Section 106(b) of CETA, 29 u.s.C.
§ 816(b).

The record indicates that the Regional Ofice of the
Solicitor in Denver, Col orado, received a copy of the ALJ's
deci sion on July 25, 11985, and that the Gant Oficer's Mtion

to Alter or Anend the Judgnent was mailed on August 2, 1985,
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and received by the Ofice of Administrative Law Judges in
San Francisco, on August 5, 1985. Counsel for URDC contends
that such notion was untinely. | disagree. The Gant Oficer's
Motion, mailed on August 2, 1985, was served within the requisite
10 days fromthe entry of the ALJ's decision.;/

on Septenber 13, 1985, the ALJ denied the Gant Oficer's
motion to anend the order of dismssal and served copies on
the parties by mail. The Gant Oficer filed exceptions to
the aLJ's denial on October 15, 1985. This filing is tinely
when the tine conputation takes into account the five additional
days added for a party to act when the service of a docunent
requiring the action is made by nail.?/

Jurisdiction was asserted in this case on Novenber 4, 1985,
and the ALJ's decision was stayed, pending the Suprene Court's
di sposition of the 120-day issue. This issue was resolved by
the Court in Brock v. Pierce County, _ US __ ,106 S C.

1834 (1986). On June 30, 1986, | issued an order lifting

the stay and remanding this case to the presiding ALJ for

proceedi ngs on the nerits.

1/ See Fed. R Cv. P. 59(e). "Mtion to Alter or Amend a
Judgment. A notion to alter or anend the judgnent shall be
served not later than 10 days after entry of the judgnent;" and

20 C.F.R § 18.4(c)(2) (1986). "Service of all documents other
than conplaints is deemed effected at the tine of mailing."

2/ See 29 C.F.R § 18.4(c) (1986). "Wenever a party has the
right or is required to take some action within a prescribed
period after the service of a pleading, notice, or other docu-
ment upon said party, and the pleading, notice, or other docu-

ment is served upon said party by mail, five (5) days shall be
added to the prescribed period;" and
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On July 3, 1986, URDC noved for reconsideration of-the
remand order, requesting dismssal of the case on the tineli-
ness grounds described and disposed of above. URDC also claimed
that the controlling regulation concerning the Secretary's final
action required the Secretary to nodify or vacate the anLy's
decision within 30 days after it is served. (Cting 20 CF.R
§ 676.91(f)). URDC initially cited this section of the regula-
tions without giving a date. Inits reply to the Gant Oficer's

: brief, URDC states that it is relying on the prior version of

§ 676,91(f). This regulation was amended on May 9, 1984,

49 Fed. Reg. 19,640, to its present wording, see note 2 _supra,
whi ch provides that the Secretary has 20 days fromthe filing

of exceptions within which to decide whether to accept the case
for review URDC contends that the 1984 amendment was defective

. . . . 3
inits pronulgation and therefore, devoid of regulatory val ve. >/

2/ (continued)

20 C.F.R § 676.91(f) (1986). "Final Decision. The decision
L of the administrative law judge shall constitute final action

by the Secretary unless, Wthin 30 days after receipt of the

5 decision of the admnistrative |law judge, a party dissatisfied
wi th the decision or anly part thereof has filed exceptions with
the Secretary specifically identifying the procedure,. factr law,
or policy to which exception is taken.” Any exception not speci-
fically urged shall be deemed to have been waived. Thereafter
the decision of the admnistrative |aw judge shall become the
final decision of the Secretary unless the Secretary, within 20
days of such filing, has notified the parties that the case has
been accepted for review"

3/ Rather than briefing this argument URDC refers to an argunent
on this point subm’tt_eg in another case, United States Departnent
of Labor v. California Human Devel opnent Corporation, Case No.
i 84-CTA-20. Wiile it may be proper to take administrative notice

of a filing in another case, the contention as presented there
was consi dered and denied. Oder Denying Mtion to Reconsider
Remand Order and to Dismss, Case No. 84-CTa-20, Septenber 18,
1986.
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| reject this contention. The 1984 anendment did not alter
the rights or responsibilites of the parties in cases arising
under CETA. It nerely provided the Secretary with a limted
anount of time after an exception had been filed to consider
his decision whether to accept a case for review

In addition; an admnistrative adjudication is not an
appropriate vehicle to modify or rescind an outstanding regul a-
tion. Such nodification or recession should be undertaken
through the same procedures that were used to pronulgate the

regul ati obee Mtor Vehicle Minufacturer's Association

v. State Farm Mutual Insurance Co., 463 U S. 29, 41, (1983);
National WIldlife Federation v. Cark, 577 F.supp. 825, 828
(D.C. 1984).

The notion to reconsider the remand order and to dismss

| S DENIED .5/

SO ORDERED.

T 57 e

Secretary of Labor

Dated: OCT | 5 1986
Washi ngton, D.C

4/ Al'though not part of its notion, URDC has requested that
all proceedings before the ALJ be stayed pending a ruli'ng on
the Instant notion. This order renders noot that request.
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Case Nane: Utah Rural Devel opnent

(‘nrp \/ LS napa-r-t_lxen-t_
of Labor
Case No. : 83-CTA-211
Docunent : order Denying Mbtion to Reconsider Remand Order

and to Dism ss.

A copy of the above-referenced document was sent to the follow ng

person on Cctober 15, 1086,
%@J //‘:(M:«;///x:d

RTIFIED NAIL

M chael Weathers

Executive Director A
Utah M grant Counci l '
Ut ah Rural Devel opment Cor p.

12 East Oenter t I eet
Midvale, 84 3 r7

Richard E. Humbert, Conptroller
Ut ah Rural Devel opnent Corp.

12 East Center et
Midvale, UT 84%4{'?

Ronal d Kreisman, Esg.
James L. Feldesman, Esq.
Klores, Feldesman & Tucker

2101 L Street, N W
\ashi ngton, p.c. 20037

Tedrick A, Housh, Jr.
Regi onal Solicitor

U S. Departnent of Labor
2106 Federal O fice Bldg.
911 WAl nut Street 64106
Kansas City, MO

Henry C.
Assog. Regi Onm]a Sol i citor
1585 Federal Bl dg.
1961 Stout Stéggt

nver, ) L.
R(tatn: Kat herine vigil, EsqQ.
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Barbara J. Carroll, Gant Oficer
Acting Chief, Div. of Audit

Cl oseout and ApPeaI s Resol ution
U.S. Department of Labor/ETA
601 D Street, NW, Rm 5106
Washi ngton, .pn.c. 20210

Associate Solicitor for Enploynent
& Training Legal Services

Room N- 2101, FPB

200 Constitution Ave., N W

Washi ngton, D.C. '20210

Attn: Harry Sheinfeld

Dougl as G Cochennour

Gant/Contracting O ficer

Chief, D vision/Financial Policy
Audit & C oseout

U. S. Departnment of Labor/ETA

601 D Street, NW, Rm 5106

Washi ngton, D.C. 20210

David 0. WIIlians, Adm nistrator

O fice of Program & Fiscal
Integrity

U.S. Departnent of Labor

Enpl oyment and ‘Training Admi n.

601 D Street, N W

Washington, D.C. 20213

Li nda Kont ni er

O fice of Debt Managenent

U. S. Department of Labor/ETA
601 D Street, N W
Washington, D.C. 20213

Hon. Nahum Litt

Ofice of Admnistrative Law
Judges

1111 20th Street N W

Suite 700

Washington, D.C. 20036

Hon. Thomas Schnei der

Ofice of Admnistrative Law
Judges

Suite 600

211 Main Street

San Franci sco, CA 94105




