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FI NAL DECI SI ON_AND CORDER

This case is before me on remand fromthe United States

Court of Appeals for the First Crcuit, Bisaillon v. New

Bedf ord Consortium and United States Departnent of Labor, No.
85-1164 (May 20, 1985). The court ordered the Secretary to

review the Admnistrative Law Judge's (ALJ's) decision, in

response to a notion by this Department. In its order, the
court states that it retains jurisdiction, and instructs the
parties to notify it upon issuance of a final decision of the
Secretary. This case arose under the Conprehensive Enpl oy-
ment and Training Act of 1973, as amended (CETA or the Act),
29 U.S.C. §s 801-999 (Supp. V 1981).1/

BACKGROUND

The conplainant in this case, Ms. Jean Bisaillon, contends

1/ R%Pealed by the Job Training Partnership Act (JTPA), 29

U S.C. s§§s 1501-1781 (1982). nder Section 1591(d) of the Jrea,
previously adopted CETA regqulations remain in effect, and under
Section 1 91(e§, pendi ng adm ni strative and judicial proceed-

i ngs and those proceedi ngs commenced between October 13, 1982,
and Septenber 30, 1984, are not affected. This admnistrative
adj udi cation action was conmenced during that period.
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that she was discrimnated agai nst by the New Bedford-Cape Cod
and |slands Consortium (Consortium by reason of her sex, in

that the Consortium a subrecipient under CETA, denied her appli-
cation for enrollnent in a 20-week culinary arts vocati onal
training course, scheduled to begin in July 1982, because she
was pregnant.

Ms. Bisaillon's conplaint was, on substantive grounds,
found to be without merit by a Consortium equal opportunity
officer, by a Consortiumreview panel (after a hearing), by the
Conmonweal th of Massachusetts Department of Manpower Devel op-
ment (the prine sponsor), and by this Departnent's Ofice of
Gvil Rghts (OCR).

Upon receiving the adverse Final Determnation by the Assis-
tant Regional Director for OCR Region I, Ms. Bisaillon tinely
filed a request for a hearing before a United States Departnment
of Labor ALJ; and, pursuant to the CETA regulations at 20 CF. R
§ 676.88, the requested ALJ hearing was held in Boston, Mssachu-
setts, on Septenber 24 and 25, 1984.

The ALJ who heard the case issued a Decision and O der
dism ssing Ms. Bisaillon's conplaint on the ground that she
| acked standing under the CETA regulations to conplain that her
épplication for participation in a CETA training program was
denied by reason of her sex. The aLJ's decision did not include
a determnation as to whether the Consortium had so discrim
I nated against her.
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The record reveals the followng facts pertinent to this
Fi nal Decision

On June 7, 1982, Ms. Bisaillon applied at a Consortium
office for admission to the 20-week2/ culinary arts vocational
training course, funded under CETA, next scheduled to begin in
July. Administrative File (AF), tabs I-7, 20. In connection
with applying for the program M. Bisaillon filled out or
signed forns indicating that she had just left a job as a rest-
aurant waitress, AF, tab 1, at 2, that she suffered from
chroni ¢ back pains, that she was pregnant, and that she was
currently under the care of "Dr. L. Smth," an obstetrician.

AF, tab 3.

Ms. Bisaillon was then interviewed by the intake counsel or
for that day, M. Donald Charlton. She told him "fajt this tine
| am expecting ny second child. | cannot keep up the denmandi ng
i n-season pace of waitressing during ny pregnancy". AF, tab 30
(Ms. Bisaillon's witten conplaint against M. Charlton, dated
June 9, 1982, and apparently filed July 19, 1982). M. Bisaillon
testified that in M. cCharlton's interview with her, he "suggest-
ed that | come back after | had the baby". Transcript (T.) at
24.  Then M. Charlton "put the papers away and he sai d goodbye.
And, | said, huh, this is nice and I left." T. at 62. M.

2/ The course was subsequently reduced to 16 weeks.
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Charlton recorded the interviewin a menorandumto the files on

June 7, 1982, as follows:
Jean is pregnant and is expecting to deliver in the
next few nonths. She came in here [ ooking to get
into the Culinary Arts program |f Jean were to
start training it would be interrupted by her deliv-
ery from3-6 weeks. Therefore, it was decided she
woul d check back with us after dellverlnﬂ her child
aqq has al so secured day care for her other child as
vel | .

AF, tab 20.

On June 9, 1982, M. Charlton prepared a second
menorandumto the files stating that on that day

Alan Bisaillon [the conplainant's husband] cane in to

see ne. | was Informed that his wife was very upset

by the decision made not to enroll his wife into

training due to her pregnancy and that she intended

to file a grievance. | told Alan to have his wife

call me and we coul d discuss what else could be done.

He said he would have his wife call Thurs. 6/10 to

make anot her appointment.

AF, tab 21.

On June 10, Ms. Bisaillon met again with M. Charlton. At
that meeting, Ms. Bisaillon testified, M. Charlton indicated
that he was now nore favorably di sposed to her application.

T. at 31. He proceeded, therefore, to prepare with her an "Em
pl oyability Development Plan" (EDP) setting forth estimted
dates of "[s)teps to be taken to acconplish enpl oyment goal,"
including further pre-enrollment interviews, course enrollnent,
and job placenent. 1d.; AF, tab 12.

On June 25, Ms. Bisaillon successfully conpleted academ c
proficiency tests. T. at 31. She then talked with M. WIIliam

Appl eton, the Consortiums counsel or assigned to the culinary
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arts training program T. at 32, who told her that, because of
her pregnancy, a question remained as to her eligibility to
enter the course beginning in July, and indicated that a Con-
sortium meeting regarding her application would take place
shortly. He asked whether she could obtain a statement from
her doctor approving her participation in the course. She told
himthat her next schedul ed appointnent with her obstetrician
woul d be on July 16, Wwhich was ten days before the July 26
starting date of the course, AF, tab 22, and he indicated that
that would allow enough time. T. at 32. M. Appleton asked
Ms. Bisaillon to tel ephone himon July 7 to learn the results
of the Consortium staff meeting. Ld.

On July 7, M. Bisaillon went to see M. Appleton again.
He told her that a course description and |etter to her doctor
were being prepared by the Consortiumstaff for delivery to the
doctor. 1d. On July 13, M. Appleton hand-carried the letter,
the course description, and a questionnaire to the doctor's
office, id., and mailed a copy of it to Ms. Bisaillon. T. at
72.  The course description stated:

The course is sixteen (16) weeks in length fromthe

time of enrollment, training is six (6) hours per

08ee05) hours per dsy. "Bar i ol pants are i aken to ”

and fromthis training by school bus.

T sl 2 S0t el S £

- . y involves working in

a busy kitchen that serves between 50 and 100 persons
daily.” Therefore, the daily training schedule
requires five and one-quarter (5 1/4) hours to be
sPent in neal preparation, serving, stocking, and
clean-up. -These activities, | antold, can involve
heavy lifting (up to 50 Ibs. -- sacks of sugar,

flour, potatoes, onions, large pots of water and
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prepared foods, etc.), constant bending, constant
standi ng and constant agile novenent in and around a
hot kitchen as well as novenent in and out of a large
wal k-in freezer.

AF, tab 19.

The daily schedul e was set forth as foll ows:

7:00 am to 8:30 am - bus to New Bedford
8:30 amto 12: 00 pm - prep. cooking neal
12:00 pmto 12:30 pm - serving nea

1
2
3

2:
1:

mto 1:00 pm=- participant |unch

mto 3:00 pm - classroom instruction
pmto 4:30 pm=- bus to Hyannis

30 p

0 pmto 2:15 pm =~ clean up
5

0

The questionnaire asked:

Wien is Ms. Bisaillon's expected delivery date?

WIl Ms. Bisaillon be able to conmute on a
regul ar basis by bus to and from New Bedf ord?
yes no

WIIl Ms. Bisaillon be able to remain on her
feet for approximately five (5) hours per day?

—___yes ____Nho

WIl Ms. Bisaillon be able to lift up to fifty
(50) Ibs. on a regular basis? yes no

WIIl Ms. Bisaillon be able to participate on a
regul ar basis where constant bending and agile
movenent are required? yes no

W1l tenperature changes (in and out of freezer
to hot kitchen) be of any danger to Ms.
Bi sail | on? yes n o

AF, tab 19.

On the same day, Ms. Bisaillon's doctor sent to the Con-

sortiuma reply witten directly on the questionnaire and

letter,

specifically answering only the question regarding her
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expected delivery date ("9/28/82"), but adding the comment:
"Ms. Bisaillon's EDC is before 16 weeks -- therefore, she could
not conplete the program" Id.

On July 16, Ms. Bisaillon visited M. Appleton again. She
testified that she told himthat she had visited the doctor and
had been informed of the doctor's reply on the questionnaire;
that the doctor had expressed agreement with her belief that
she coul d physically cope with the course, T. at 35, and sug-
gested that she retrieve the letter from M. Appleton and bring
it to him and said that he would indicate on it that he approved
of her taking the course beginning in July. T. at 36. At M.
Bisaillon's request, M. Appleton thereupon gave her the letter
and questionnaire containing the doctor's previous reply. T.
at 37. She inforned M. Appleton that she woul d hand-carry
themto the doctor on Mnday, July 19, and return them (with
the doctor's nodified response) to M. Appleton as quickly as
possible. AF, tab 22.

In fact, however, Ms. Bisaillon never did take the Consor-
tiumletter and questionnaire back to her doctor for nodifica-
tion of his original reply. T. at 52, 75-77. She refrained
from doing so, she said, because "... they were going to use
the letter against ne. They were going to use ny doctor
against me to prevent ne fromentering the course," and be-
cause it would not do any good. T. at 77.

On July 21, M. Appleton, not having received a nodified

reply fromMs. Bisaillon's doctor, attenpted unsuccessfully to



phone and visit her, and finally left a note at her house ask-

ing her to let him know the outcome of her planned nmeeting with
the doctor on July 19 concerning the letter and questionnaire.

AF, tab 24.

Later on July 21, M. Appleton was informed by M.

Bisaillon's husband that she had no intention of resubmtting
the letter and questionnaire to the doctor for nodification of
his reply. AF, tab 23. On July 27, M. Appleton sent ws.
Bisaillon a note asking her to return the letter and question-
naire to his office. AF, tab 26. M. Bisaillon sent a reply
letter to M. Appleton refusing to return the original letter
and questionnaire on the ground they are "concrete evidence of
the sex discrimnatory methods enpl oyed by the New Bedford,
Cape Cod and Islands Consortium" and stating that she was send-
ing copies of the letter and questionnaire, and her conplaints,
to the Assistant Regional Director for Manpower for the Depart-
ment of Labor. AF, tab 27.

Ms. Bisaillon filed conplaints, dated July 29, 1982, agai nst
Messrs. Charlton, Appleton, and Rinaldi (the course instructor),
and the Consortiums New Bedford Regional Job Center. AF, tab
30. The conplaint against M. Charlton stated that, "[f]ollow-
ing the interview ... he clearly rejected ne fromthe Cook
Course ... based solely on the fact of ny pregnancy. ... |
was unfairly, predeterm ned an unenpl oyabl e person upon com-
pletion of the course based solely on the fact of ny pregnancy."”
| d.
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The conpl aint against M. Appleton stated that

"{dluring training counseling ... | was treat-
ed differently fromother applicants for adms-
sion into the CETA program Cook course based

solely on the fact of pregnancy. The stand-
ard Heal th Exam nation Record was not issued to
me for a routine examnation. In place of the

standard Heal th Exam nation Record, a letter

signed by Wlliam C. Appleton was sent to ny

obstetrician."
Ild. The conplaint against the Job Center stated that "a letter
& questionnaire were drafted especially for my case and sent to
my obstetrician. The letter and questionnaire were not previ-
ously approved by me before it was sent .... The letter and
questionnaire were an attenpt to discrimnate against ne based
solely on the fact of ny pregnancy." Id. The conplaint against
M. Rinaldi stated that,

"[i]n association with M. WIliam C. Appleton

and the New Bedford Regional Job Center; M.

Ri nal di outlined the nePatlve aspects of the

Cook Course so as to enlist the cooperation of

nY personal obstetrician in an attenpt to ex-

clude me participating in the cook course. No

other special letters or questionnaires were

conposed for any other interested individuals
presently participating in the cook course.”

In response to those initial conplaints to this Department,
Ms. Bisaillon was informed that she nmust first utilize the griev-
ance machinery of the Consortium and the prime sponsor before
she coul d pursue her conplaint with the Departnent, which she
did. AF, tab 34.
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DI SCUSSI ON

The threshhold issue in this case is whether Ms. Bisaillon

an applicant for participation in a CETA program is covered by
the cetastatutory and regulatory nondiscrimnation requirenents.
The ALJ held that the CETA nondiscrimnation provisions in the
regul ations, 20 CF.R § 676.52, only cover participants. Since
Ms. Bisaillon was an applicant, the ALJ found that she |acked
standing to bring a discrimnation conplaint.

The ALJ failed, however, to consider Section 132(a) of the
Act itself, which provides that:

[n]Jo person in the United States shall on the ground

of . . . sex .. .bhe excluded from participation in,

be denied the benefits of, be subjected to discrim

Ination under, or be denied enployment in the adm ni-

stration of or in connection wth an¥ program or activ-

u

ity funded in whole or in part with funds nmade avail -
able under this Act.

29 U.S.C. § 834(a) (emphasis supplied). Cearly, that statutory
| anguage independently protects, against sex discrimnation,
applicants for participation in CETA program&  Furthernore,

| find the regulation, 20 CF. R § 676.52, also clear on its

3/ See, cases under other anti-discrimnation statutes which
contain | anguage nearly identical to § 132 of CETA, in which
the Supreme Court assuned that that |anguage protected a ;)I I -
cants:- Cannon v. University of Chicago; 441 U S 677 (1979)
(medi cal” school applicant; Title TX of the Education Amendments
of 1972, 20 u.s.C. § 1681(a) (198238; Regents of the University
of California v. Bakke, 438 U S. 5 (1978) (pl urallt}/ opi ni on)
medi cal_ school applicant: Title VI of the Gvil Rahts Act of
964, 42 U.S.C. § 20004 (1982)), and Sout heastern Community
College v. Davis, 442 U.S.397(1979) (nurses™ tralnin Bro%r am
appl'rcant; § 504 of the Rehabilitation Act of 1973, 29 U S.C
§ 794 (1982)).
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face as protecting applicants. It provides

(a) No person shall, on the ground of race,
color, religion, sex, national origin, a?e
handi cap, or political affiliation or belief,
be discrimnated against, or denied enpl oy-
ment as a participant, adninistrator, or staff
person, in connection with any program under
the Act. (enphasis added.)

The ALJ focused on the phrase "No person shall ... be discrim

| nated against ... as a participant ...." But the regula-
tion also prohibits denial of enployment as a participant, which
is what Ms. Bisaillon alleges happened to her. | conclude,
therefore, that the ALJ erred in ruling that Ms. Bisaillon [acked
standing to bring a discrimnation conplaint under the Act and,
accordingly, that his dismssal of her conplaint on that ground
was inproper and nust be set aside.

On the nerits of whether the Consortium discrimnated against
her by reason of her sex, at the ALJ hearing, Ms. Bisaillon
sought to establish as facts --

(1) That on June 7, 1982, she was discrimnated agai nst by
reason of her sex in that the Consortiumintake counselor re-
fused, because of her pregnancy, to process her application for
inclusion in aculinary arts vocational training course;

(2) That the subsequently specified requirement of a favor-
abl e communication fromher obstetrician as a precondition for
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her inclusion in the course during her pregnancy --
(a) Was sex-discrimnatory disparate treatment in
that --
(i) Gher, non-pregnant culinary arts course
applicants were not required to obtain such
a nedical statenent; and
(ii1) As evidenced by her husband' s experience
with the Consortium requiring a doctor's
statement in her case was not consi stent
with the Consortium's normal practice; and
(b) Was merely pretextual in that, in the course
description and questionnaire submtted by the
Consortium t0 Ms. Bisaillon's obstetrician, the
physical rigors to which students woul d be
subjected were deliberately exaggerated in order
to encourage the obstetrician to respond
unfavorably to Ms. Bisaillon's application.

O the numerous [aws which establish the national policy
agai nst discrimnation because of a person's race, color, reli-
gion, sex, or national origin, the nost relevant one to this
case is Title VIl of the Civil Rights Act of 1964, as anended,
42 U.S.C. §§ 2000e-2000e-17 (1982). Section 2000e-2 of Title
VI1 makes it an unlawful enployment practice to discrimnate in

enmpl oyment or training because of an individual's race, color,
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religion, sex, or national origin./ Section 132 of CETA applies
that principle to all CETA prograns whether they provided i mre-
diate enployment or, as in this case, provided job training
designed to lead to subsequent enploynment. For that reason

adm nistrative adjudication of this case will be guided, where
appropriate, by judicial decisions in cases arising under Title
VIT.

This is a disparate treatnent case in that Ms. Bisaillon
does not allege, and the record contains no evidence tending to
establish, a policy or practice by the Consortium which has a
di sparate inpact on pregnant wonen. All of M. Bisaillon's
al l egations of discrimnation pertain to her individual treat-
ment. The Suprene Court described a "disparate treatnent" case

in International Brotherhood of Teansters v. United States, 431

U S. 324 (1977), as foll ows:

"Disparate treatnent" . . . is the nost easily under-
stood type of discrimnation. The enployer sinply
treats some people |ess favorably than others because
of their race, color, religion, sex, or national ori-
gin. Proof of discrimnatory notive is critical

al though it can in sone situations be inferred from
the nere fact of differences in treatnent.

431 U.S. at 335 n.15. Such alleged differences are the
gravanen of Ms. Bisaillon's conplaint.

4/ TItTre VIT provides, at 42 U S.C. § 2000e(k) (1982), that_

“Ft]he ternms [discrimnation] 'because of sex' or on the basis
of 'sex' include . . [discrimnation] because of or on the

basis of pregnancy, childbirth, or related nedical conditions,"
and further provides that "wonen affected bg pregnancy, child-
birth, or related nedical conditions shall be treated the same
for all enployment-related purposes . . . as_other_Persons not
so affected but simlar in their ability or inability to work."
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In McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),

the Court articulated the order and allocation ofproof in an
I ndi vidual disparate treatment case.
The conmplainant in a Title VIl trial must carry the

initial burden under the statute of establishing a
prima facie case of racial discrimnation.

* * * *

The burden then nust shift to the enployer to articu-
| ate some Iegltlnate,_non-9iscriminatory reason for
the enployee's rejection.5

411 U.S. at 802.

Under MDonnel| Douglas, the enployee (or conplainant) can

establish a prima facie case by showing that (1) she is a nem
ber of a protected group: (2) she applied and was qualified for
a position for which the enployer was seeking applicants; (3)
despite her qualifications, she was rejected; and (4) after her
rejection the position remained open and the enpl oyer continued
to seek applicants with the conplainant's qualifications. The
Court went on to say:

[BJut the inquiry does not end here. Wile Title

VIl does not, w thout nore, conpel hiring of [the

enpl oyee], neither does it permt [the enployerL to

use [the enpl oyee's] conduct as a pretext for the

sort of discrimnation prohibited .... [The

enpl oyee] nust ... be afforded a fair opportunity

to show that [the enployer's] stated reason for

rejection was in fact pretext.

411 U.S. at 804.

5/ O, alternatively, the enployer nay present evidence of
its own showing that the propositions of fact relied on in
the prima facie case are not true.
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In short, ... [the enployee] must be given a ful
and fair ogportunlty to denonstrate by conpetent

evi dence that the presunptively valid reasons for
his rejection were in fact a coverup for a racially
discrimnatory decision.

411 U S. 805.
In Furnco Construction Corp. v. Waters, 438 U S. 567 (1978),
the Court points out that "the nethod suggested in MDonnel

Dougl as for pursuing [the] inquiry ... was never intended to
be rigid, mechanized, or ritualistic. Rather it is merely a
sensible, orderly way to evaluate the evidence in light of com
mon experience as it bears on the critical question of discrim
ination." 438 U S. at 577 (enphasis supplied). Awareness of
this is particularly inportant in the instant case, in which
prima facie, rebuttal, and surrebuttal evidence tunble into the
hearing record in no particular order of presentation.

As the Court indicated in Texas Departnent of Community
Affairs v. Burdine, 450 U S. 248, 253 (1981), the ultimte bur-

den of persuasion never shifts. After receipt of all the evi-

dence, the conplainant bears the burden of proving by a prepon-
derance of the evidence that the enployer was notivated by an

illegal, discrimnatory reason. Al though MDonnel |l Douglas was

a race discrimnation case, the evidentiary principles set forth
above have been followed by the Federal courts in nunerous dis-
parate treatment cases involving the full range of prohibited
enpl oyment discrimnation, including sex discrimnation. Ford
Mtor Co. v. Equal Enployment Opportunity Conm ssion, 458 U.S.
219 (1982); Egger v. Llocal 276, Plunbers and Pipefitters
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Union, etc., No. 85-1965-C (D. Mass. Septenber 23, 1986) (avail -
abl e November 26, 1986, on LEXIS, Cenfed library, Dist file).

Ms. Bisaillon established a prima facie case under Burdine

and McDonnel| Douglas, but | find that the Consortiumnot only

articulated, but established, a legitinmate nondiscrimnatory
reason for its action. The credible testinony establishes that
the Consortium in requesting that Ms. Bisaillon present a nedi-
cal assessnent of her ability to performthe tasks of the train-
ing course, treated her essentially the sane as it would have
any CETA training applicant. Any applicant, male or female
pregnant or not, who had disclosed an existing physical condi-
tion which mght prevent full participation or conpletion of

the course applied for, and who indicated that he or she was
currently under nedical treatnent for that condition, would
have received a simlar request. Mreover, the Consortiunts
purpose in doing so was to make the best use of CETA funds grant-
ed to it by refraining fromincluding in the training course
students who mght not be able to benefit adequately fromit.
See T. at 186-87, 239-40. Thus, M. charlton's action on June
7, 1982, of failing to accept Ms. Bisaillon's application and
suggesting she reapply after birth of her child was not discrim
inatory but was based on legitimte program considerations. In
Marafino v. St. Louis County Circuit Court, 537 F. Supp. 206
(E.D. M. 1982), aff'd, 707 r.2d8 1005 (8th Cir. 1983), the
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court held that an enployer did not violate Title VII when it
failed to hire a woman who planned to take maternity | eave of
four to eight weeks only three nonths after being hired. It
found that concern about the inpact of her planned |eave on the
enmpl oyer' s workl oad and the enployee's training were legitimte
busi ness reasons for rejecting her. 537 F.Supp. at 212.

Ms. Bisaillon's effort to show that the Consortiums rea-
sons were pretextual fails. The materials (the questionnaire
and the course description) prepared by the Consortiumfor con-
sideration by the obstetrician are not self-evidently exagger-
ated, and thus inferentially intended to m sguide the doctor
into judgments unfavorable to Ms. Bisaillon's application. M.
Bisaillon has offered no other reliable and persuasive evidence
of a pretextual purpose. Indeed, even as she accused the Con-
sortium of a pretextual purpose, she expressed the belief that
M. Appleton, the counselor assigned to the course and her prin-
cipal Consortiumcontact after the intake interviews, wanted
her in the course and "bent over backwards" to achieve that ob-
jective. T. at 71.

In support of her contention that the requirement of a
favorabl e response to the Consortiumfrom her obstetrician con-
stituted sex-discrimnatory disparate treatnent because of her
pregnancy, Ms. Bisaillon testified at the ALJ hearing that, to

her know edge, no other applicants for the culinary arts course
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were required to obtain such a conmunication fromtheir doctor
as a precondition to their participating in the course. T. at
90-92. The Consortium does not deny this, and | accept it as
true. | also note, however, that Ms. Bisaillon did not allege
that any of the other culinary arts course applicants disclosed
heal th conditions which mght have alerted Consortium staff
persons to the possibility that the applicant could not perform
the physical activities involved in the course.

In further support of M. Bisaillon's contention that the
requi rement of favorable comunication fromher obstetrician
was discrimnatory disparate treatnent, her husband testified
that he had applied for inclusion in a Consortium conducted
CETA course in machi ne-shop work: that he had stated in his
application that he had had a back injury and a broken leg, T.
at 161; that he had told Consortiumstaff persons that his back
injury was a current problempreventing himfromworking, T. at
162; but that he was not required to undergo a physical
examnation or to submt a letter fromhis doctor allow ng him
to ride a bus to and from New Bedford. T. at 161.

In response, M. Appleton testified that he had been the
Consortium intake counselor when M. Bisaillon had applied for
adm ssion to the nmachi ne-shop course; that M. Bisaillon had
told himthat he had an undi agnosed back probl em and had seen a
chiropractor about it; that he did not believe that M. Bisaillon
had said that he was currently under a chiropractor's care;
that M. Bisaillon had indicated that his back condition
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interfered only with his doing heavy work and that he coul d

not, therefore, continue to work as a carpenter. T. at 220.

M. Appleton testified further that M. Bisaillon had been re-
ferred to the Consortium by the Commonweal th of Massachusetts
rehabilitation agency -- an agency which, to M. Appleton's
know edge, routinely conducted nedical exam nations of clients
before referring themto the Consortium for training. T. at
223. | find M. Appleton's testinony nore credible, particu-
larly in view of (1) the absence of any denial by M. Bisaillon
that he had been nedically exam ned at the request of the Conmon-
weal th rehabilitation agency before referral to the Consortium
in sharp contrast to his vigorous assertiveness with respect to
other matters in issue; and (2) persuasive testinony, elsewhere
in the record as to the Consortium's policy regardi ng nedical
exam nations and reports.

Specifically, three menbers of the Consortiumstaff --
Messrs. Charlton, Appleton, and John H. Fernandez6/ -- testified
that it had been Consortiumpolicy to require a nedical exam na-
tion and/or report whenever infornmation about a training-course
applicant indicated that he or she mght, for nedical reasons,
be unable to conplete or satisfy the reasonable requirenments of
the course. T. at 128, 221, 239-43. That testimony, which |
bel i eve accurately reflects the facts, is supported both by the

presence in the record of standard forns designed to elicit

6/ Consortium equal o%portunity/personnel officer during the
period in question. at 167, AF, tabs 35, 37, 38.
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such information, AF, tab 18, and by the patently obvious fact
that the Consortiumwoul d have been remss in its responsibil-
ities, both to the Federal Governnent (to avoid m sspending of
CETA training funds) and to itself (to avoid the risk of negli-
gence liability), if it had failed to exercise such reasonable
caution in its accepting training course students.

Upon consideration of the foregoing, | am persuaded that
the Consortium in requiring Ms. Bisaillon to submt to it a
communi cation from her obstetrician favorable to her course
application as a precondition for her participating in the course,
treated her the sane as it would have treated any CETA training
applicant who had disclosed a physical condition which m ght
prevent the applicant fromfull participation in or conpletion
of the course and that he or she was currently under medica
treatment for that condition,

In support of her allegation that the requirement of a
favorabl e response from her obstetrician was pretextual, M.
Bisaillon testified that the information set forth in the course
description and questionnaire which the Consortium prepared for
the obstetrician exaggerated the physical activity involved in
the course in order to encourage himto respond unfavorably to
her application. The daily schedule included in the course
description indicated that a total of 5 1/4 hours a day woul d
be spent preparing and serving neals and cleaning up. The ques-
tionnaire asked whether M. Bisaillon would be able to renmain

on her feet "approximately five hours per day."
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In her testimony Ms. Bisaillon contended that the course
description, see pp. 5-6, supra, Was inaccurate in that "it
doesn't make any reference to any coffee -- fifteen mnute coffee
break in the morning and a fifteen mnute coffee break in the
afternoon. Nor to a half an hour for lunch. VWich is tine
that you could be sitting down", T. at 82; and in that, although
It uses the phrase "can involve", it creates the inaccurate
I mpression that the daily course work regularly entails heavy
lifting, "[clonstant bending, constant standing, constant agile
movenment in and around a hot kitchen as well as the nmovement in
and out of a large walk-in freezer," because "[n]othing i S con-
stant." T. at 85. M. Bisaillon did not testify that she had
personal know edge of the contents of the course.

Ms. Bisaillon's criticismof the Consortiums indication
of the amount of tine she mght be on her feet each day is unper-
suasive. The daily schedule nmakes it clear that the participants'
lunch is not part of that estimate; and the fact that the ques-

tionnaire speaks of "approxinmately five hours per day" (enphasis

supplied) rather than 5 1/4 hours, inplies that the two 15-minute
cof fee-break periods cited by Ms. Bisaillon were viewed as part
of the 5 1/4 hours scheduled for meal preparation and serving

and cleaning up. Her objection to the phrase "can involve" is
not warranted. It clearly indicates a possibility rather than

a certainty of continuous bending, standing, or agile nmovenent

during the periods devoted to neal preparation, serving, and
cl ean- up.
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In conclusion | find that Ms. Bisaillon has failed to estab-
lish that she was discrimnated against because of her sex or
because of her pregnancy. Accordingly, 'the Decision and O der
of the Admnistrative Law Judge | S VACATED, and the conpl ai nt
'S DI SM SSED.

SO ORDERED.

., 57 S

Secretary of Labor

Dat ed: DEC 4‘986
Washington, D.C
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