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WASHINGTON. D.C.
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CASE NO. 80- BCA/ CETA- 97

IN THE MATTER OF

ECHAN | NDI AN TRI BE
QUECHAN TRI BAL COUNCI L)

v.
UNI TED STATES DEPARTMENT
OF LABCR
BEFORE: THE SECRETARY OF LABCR

FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enployment and
Training Act (CETA). 29U.S.C. §§ 801-999 (Supp. V 1981).1/
The Gant Oficer of the Enployment and Training Admnistration,
United States Departnent of Labor (Department), disallowed $197,.
In expenditures made by the Quechan Tribal Council (Quechan)
pursuant to three grants they received under CETA in 1974, 1975
and 1976. On appeal, the Admnistrative Law Judge upheld the
Gant Oficer's disallowance and the Secretary declined to revie
the case. Decision and Order (D. and 0.) at 11-12, Quechan
appeal ed the final decision to the United States Court of Appeal
for the NNnth Grcuit. That court remanded the case to the

Secretary "to consider all the equities in making an explicit

1/ CETA waS substantially revised in 1978 and repeal ed effective
October 12, 1982. The replacement statute, Job Training Partner
Act, 29 U S.C §§1501-1781(1982), provided that CETA adm nistra
or |udicial proceedings conmenced prior to September 30, 1984,
woul d not beaffected. 29U.S.C. § 1591(e).
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determ nation whether the sanction of repayment of almost
four-fifths of the grants' total is warranted."2/ The court
directed the Secretary to consider Six factors in determning
whether to use the Secretary's authority under 29 U S. C
§ 816(d) (1) to waive the Departnent's right to recoupment,3/
The court of appeals found that Quechan had the burden of
proving that CETA funds were expended in accordance with CeTa
regul ation& and determned that "(ilt appears fromthe record
before us that Quechan failed to meet its burden of show ng
that it conplied wth the requirenents of 29 C F. R §s§ 96. 25,
97.132, 97.167(a), 99.42(c) (1) and 97.161."5/ The court went
on to find, however, that the Admnistrative Law Judge did not
consider “the equities in this case in arriving at his decision

and order of repayment",/ and remanded the case to the Secretary.

BACKGROUND

The Quechan Indian Tribe is asmall tribe in southern Arizona,

whose reservation is an isolated comunity near the Mexican border.

27 Quechan Tndian Tribe v. U S Dept. of Labor, 723 F.2d 733,
736 (1984) (Tootnote omited).

3/ 14. at 737.
4/ 1d4. at 735.

s/ 1d. at 736. The regulations cited (and published at 29 CF.R in
19872 and P_rlor years) concern: 29 C.F.R § 96.25 Responsibility
for selecting participants, § 97.132, Eligibility for participation
ina Title Il'l, Section 302, program (Indian and Native American

Prograns); § 97.167(a) Mintenance and retention of records:
§ 99.42(c) (1), Eligibility for participation in Title VI prograns,
and § 97.161, Al lowable Federal costs.

6/ 1d. at 736.
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In 1974 and 1975, the Quechan Tribal Council was awarded a series
of CETA Title Il, IlIl and VI grants (for the years 1974, 1975

and 1976) to provide training and enployment for a nunber of
unenpl oyed or underenpl oyed reservation residents. Quechan
received CETA funds for Title Il - Services for the Econom cally
Di sadvantaged, 29 U S.C. s 848; Title Ill, = (Section 302) Native
Armeri can enpl oynment and-training programs,29U.S. C. S 872; and
Title VI - Countercyclical Public Service Enploynment Prograns,

29 U S.C. S 961

The Tribe's project admnistrative staff failed to conply
with Federal reporting and record maintenance requirenments from
the onset of the project. The absence of 'these records made it
i npossible to determine in an audit of program expenditures
which of the participants was eligible to be in the program
The gross inadequacy of the project's records regarding the
eligibility of program participants was the basis for the audit
recommendations and the final determnation of disallowance of
costs by the Grant officer.l/

Most of the project's records were mssing and were never
produced by Quechan in response to the auditor's requests. Some
records were reconstructed after the fact by the project's director
and bookkeeper, but the necessary information that could credibly

establish the eligibility of the participants for the program was

7/ See 29 C.F.R §§ 96.27 for eligibility requirenents for Title Il
97.7132 for eligibility requirenents for "Title Il1l, Section 302
program 99.42 for eligibility requirements for Title VI (1984).
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never forthcom ng. There had been approximately 100 participants
in the various titles® prograns during the entire operation

Al t hough Quechan significantly overexpended grant funds on
administrative Costs, and inproperly attenpted to usegrantfunds
topaytax penalties,/ it appears that nost of the grant funds
were used to support jobs for the Indians residing on ornearthe
reservation. \hat is not clear, because of the lack of adequate
records, is the percentage ofthosefunds that supported jobs

for eligible participants.

DI SCUSSI ON

The Ninth Grcuit remanded this case to the Secretary when
it determined that the ALY did not consider the equities in
deci ding whether the Secretary should waive the right to recoupnent
as the Secretary may do under Section 106 of cera, 29 U. S.C
§ 816.Y

Before considering the six factors which the court of appeals
directed the Secretary to evaluate, | would note that there has
been a significant change in the legal framework applicable to
cases of this kind since the case was remanded. |n Bennett v.
New Jersey, 470 U.S. 632 (1985), the United States Departnent
of Education sought repaynent of over $1 million fromthe State
of New Jersey for inproperly spent funds in the Newark School
District under Title | of the Elenmentary and Secondary Education

g/ Quechan has not appeal ed the recougnpnt of $22,884 in excess
admni strative expenditures and $2,388 in unallowable late tax
filing penalties.

9/ Quechan Indian Tribe, 723 r.2d at 736.
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Act of 1965, as anended, 20 U.S.C. § 241a et seq. (1976 ed.).
Although t he Newar k School District had received the proper

total anobunt of funds, and the money had been spent on authorized
educati onal programs, the funds had not been allocated properly

to individual schools wthin the school district under statutorily
mandated criteria. The Supreme Court reversed a court of appeals
déci si on which the state urged should be upheld as having reached

an equitable result. The Court said:

(Wle find no inequity in requiring repayment of funds
that were spent contrary to the assurances provided
br the State in obtaining the grants. . ,. The role
of a court in reviewing a determnation by the Secretary
that funds have been msused is to judge whether the
findings are supported by substantial evidence and
reflect application of the proper |egal standards.

Bel | v. New Jersey, 461 U S at 792.  \Were the
Secretary has Properly concluded that funds were

m sused under the legal standards in effect when the
grants were made, a review ng court has no independent
authority to excuse paynent based on its view of what
woul d be the nost equitable outcone.

470 U.S. at 645-646 (citation omtted).

The Ninth Grcuit itself recently has recognized the
limtations the Supreme Court has placed on reviewing courts in
cases where the government seeks repayment of m sspent grant

funds. In State of California Departnment of Education v. Bennett,

829 F.2d 795 (9th Cir. 1987), the California Department of
Education argued that it should not be required to repay any
Migrant Education Program funds because 90 percent of the
children in state mgrant education prograns were eligible to
participate. The court of appeals rejected this argunent,

recognizing that the Court had made it clear in Bennett v. New

fergeya t "substantial conpliance" by a recipient does not
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affect the governnent's right to recover the funds which were
misspent On ineligible participants. The court acknow edged it
was "constrained by the Suprene Court's adnonition"” in Bennett
v, New Jersey, quoted above. State of California Department of
Education v. Bennett, 829 F.2d at 799.

Here, Quechan had the burden of proving that participants
inits ceta progranms were eligible. The court of appeals accepted
the aLy's finding that Quechan failed to neet its burden of
showing that participants in its CETA prograns were eligible to
participate. 723 F.2d at 736. Quechan's argument that many of
the participants probably were eligible because of the high
rate of unenployment and underenpl oynent and econom cally
di sadvantaged on the reservation anmounts to an argunment that it
achi eved "substantial conpliance.”" Even if that were true,
under Bennett v. New Jersey it would not affect the Secretary's
right to recover the msspent funds. 470 U.S. at 646. See
al so, Bennett v. Kentucky Departnment of Education, 470 U S
656, 663 (1985).10/

Al though | do not believe that the Secretary is required

under these recent decisions to consider all the equities in
each case where requested to waive the right to recoupment,
pursuant to the court of appeals' directive 1 have neverthel ess
consi dered each of the factors listed in the court's renmand.
723 F.2d at 737. For the reasons discussed below, | do not

19/ The Court in Bennett v. Kentucky said: "{tlhe State gave
certain assurances as a conditron for receiving federal funds,
and if those assurances were not conplied with, the Federa
Governnent is entitled to recover amounts spent contrary to the
terms of the grant." 470 U S. at 663.
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find thatanyoft he factors justifies the exercise of mydiscretion
to waive r ecoupnent in this case.

The six factors the court specifically listed to guide the
Secretary's decision when considering the equities in this case
are as foll ows:

1, Quechan failed to fulfill inportant statutory and
regulatory duties.

Quechan failed, alnost totally, to maintain the records
required of every grantee under CETA. Quechan was aware of the
reporting obl i gations and included in its three successful grant
applications assurances that all pertinent report requirenents
under the statute, regulations, and OMB circulars would be met,ll/
Virtually none of these reporting requirements was satisfied. The
responsible officials of the Tribal Council did not retain or
protect the docunment ary evi dence to support the expenditure of
CETA funds. There is evidence that CETA prograns were operated,
but little in the way of documentary evidence that the participants
were eligible to participate in these programs. The maintenance
of these records was necessary to ensure that the appropriated
funds were spent in support of the prograns.

2. Quechan was not advised until Septenber 1975 that it

Was 1n violation 0f CEIA regul atl ons, SONE ten montns
alter_Quechan began participating in the CEIA grants.

Each of the grants entered into by Quechan set forth the

reporting requirements of the program.12/ In addition, Quechan

11/ see Admnistrative File, Gant Applications; Exhibit DI
at 7; Exhibit D5 at 10; Exhibit D6 at 9.

12/ 1d.
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program staff attended training programs concerning record keeping
and reporting offered by the Labor Departnent.21 Quechan staff
were aware that required reports were to be filed on a regular
basis fromthe start of its involvenent in the CETA program The
reporting requi renents were set forth in the grants, in the
regulations and in the statute. There is no evidence that Quechan
program staff were unaware of the reporting requirements fromthe

initiation of the progranms until the time the Department threatened
to renove the prograns fromits admnistration

3, The additional funding amendment in September 1975.

Additional funds were allocated by the Departnent to Quechan
in Septenber, 1975, to increment its Title Il (Indian enploynment
and training) program, as well as for its Title Il, and Title Il
summer program  (The Title VI program was unchanged by this
additional funding.) These funds were specifically to enploy
26 persons in the Title Il program 1 person in the Title |
program and 22 in the Title IIl sunmer program Al though the
project was deficient in filing the required reports with the
Department, there was no suggestion of fraud which would have
triggered a cessation of funding. Barring the need to intervene
I mredi ately to protect Federal funds, the Federal program staff
continued the project in the belief that it was aneliorating

the economic distress on the reservation. Wen it became obvious

13/Testimony Of Al bert O Brien, Jr., CETA Director, Hearing
Transcript (Tr.) at 26-29.
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that the Quechan Tribal Council was unable to produce the necessary
reports, the admnistration of the project was transferred to

the I nter Tribal Council of california.l4/ The failure of Quechan
to produce the required admnistrative reports is not the reason
for the disallowance of program costs. It is Quechan's inability

to denonstrate that the people participating in the program were
in fact eligible to do so.

4, The extremely high unenployment rate on the reservation

Testimony at the hearing before the ALJ provided w de
ranging estimates of unenploynment on the reservation. These
estimates varied from 10 percent to 67 percent. Even assum ng
that actual unenployment was closer to the high range of the
estimtes, there is no proof that the individuals selected to
participate in the program were unenpl oyed or underenpl oyed.

Quechan presented no evidence' on which the Government can
relyt 0 support a contention that any or all of the participants
in the Tribe's CETA prograns were eligible to do so. There
Is no justification to allow any additional funds which had
been spent by the project on the assunption that some of the
participants were eligible. Sege discussion of Bennett v. New
Jersey above at 4-6. Sone records were produced and the costs
attributable to these eligible participants were allowed.

The court of appeals believed that it could logically infer

that participants in the Title Ill program were in fact eligible,

14/Testimony Oof O Brien, Tr. at 16.
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even if they had other enpl oyment because they were econom cal |y
di sadvant aged orunderenpl oyed. 723 F.2d4 at 736. | think that
assunption is speculative, incapable of being proven, and would
pernmt the expenditure of funds in contravention of the express

| egi sl ative mandate of the Congress. The ALJ explicitly found
that "no affirmative finding on participant eligibility can be
made in this proceeding," D. and 0. at 11, because participants
were not required to fill out applications or provide information
on their financial condition or enploynent history on which an
eligibility determnation could be made. Participants were
sinply hired and put on the payroll whenever vacancies existed.
Id. There is no evidence in the record that any of the participants
was economical |y disadvantaged or underenpl oyed. These findings,
whi ch became the decision of the Secretary, are binding unless
explicitly set aside by the court of appeals as unsupported by
substantial evidence. 29 U S.C. § 817(b). A different weighing
of equities by a court cannot avail. Bennett v. New Jersey,

470 U.S. at 646.

5, The grant officer's disclainmer of any charges of fraud.

The Grant Oficer testifiedls/ that the auditors did not
find that the funds were not expended inaccordance with the
obj ectives of the program (except for the paynent of tax penalties
and the excess adnministrative costs). However, the lack of
docunentation nmade it inpossible for either the auditors or

15/ Testimony of Linda Kontnier, Gant Officer, Tr. at 76
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the Gant Oficer to determne whether the statutory and regulatory
requirenents regarding participant eligibility had been met. The
testinmony of the progranmis admnistrative staff indicated that the
admi ni strative practices were |oose and personal |y idiosyncraticl6é/,
even if there were no indications of deception or malfeasance.

The crucial point here is that costs were disallowed not for

fraud but for inability to determ ne whether CETA funds were
expended for the purposes intended by Congress. Good faith on

the part of the Quechan program admi nistrators is not relevant

to that determnation. Bennett v. Kentucky, 470 U S. at 665.

6, The aALJ's conclusion that Quechan had spent the grant
TUNAS ONn (Ne prograns 10r Wil ch they Were i ntended.

The testinmony of Quechan's admnistrative staff and the
testinony and documentary evidence presented by the Departnent
supports a contention that CETA prograns were operated by Quechan
during the fifteen nonths of the grants' terms. Existing records,
despite their technical and adm nistrative unacceptability,

i ndicate that about 100 participants were enrolled and participated
in programs on the reservation during the grant periods. But

here again, the key point is that the supporting details of

these records, which concern the eligibility of the participants,
are generally unavailable. \Wile the progranms may have been in
place, it is inpossible to determne the eligibility of those

who participated in them

16/ Testimony of O Brien, Tr. at 25.
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The court of appeal s recognized the Secretary's authority
to recover nisspent funds in this case.ll/ In City of GCakland
v. Donovan, 703 F.2d 1104, (9th Gr. 1983) the court affirmed
the Department's broad authority to determ ne appropriate sanctions
for violations of CETA

Congress has given DOL broad authority to

determne sanctions for violations of CETA

29 U.S.C. § 816(d). 'In such instances,

courts give great deference to agency

determnations of sanctions; absent an abuse

of discretion, the agency determnation

w Il be affirmed. ... The sanction inposed

nust, however, have sone relationship to

the violation found by the agency.
703 F.2d 1107 (citations omtted). Quechan's failure to keep
records made it inpossible to determne if program enrollees
were eligible to participate. The sanction thus inposed bears
directly on the violation of the CETA program

The gravity of not keeping adequate records by Federal

grantees was addressed by the United States Court of Appeals
for the Fourth Circuit in Mntgonery County, M. v. Departnent

of Labor, 757 r.2d 1510 (1985). That court, in affirnming the

Secretary's decision to recoup alnmost 75 percent of a grant
where there was a failure to keep auditable records stated:

W hold that by failing to conply with the record
keeping requirenents of CETA and its regulations, the
County "m sspent" federal funds within the meaning of
the statute. City of Oaskland v. Donovan, 707 F.2d
1013 (9th G r. ~1983),

Record keeping is at the heart of the federal oversight
and evaluation provisions of CETA and its inplenenting

17/ Quechan, 723 r.2d at 735, n. 3.
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regulations. Only by requiring docunentation to support
expenditures is the able to verify that billions

of federal grant dollars are spent for the purposes
intended by Congress. Unless the burden of producing
the required docunentation is placed on recipients,
federal grantees would be free to spend funds in

what ever may_theg wi shed and obtain virtual imunity
frpn1mwogg$0|ng y failing to keep required records.
hbltrer A nor the regulations permt such anomal ous
results.

757 F.2d4 at 1513.
CONCLUSI ONS

As noted above, | do not believe present case |law requires
consideration of the "equities" when a grantee has N sspent
funds under CETA. Nevertheless, | have responded to the six
specific considerations outlined by the court and fully considered
all of the equities in this case, including the interest of the
Federal governnent to insure that funds appropriated by Congress
are spent only for statutory purposes. | hereby affirm the
decision of the Admnistrative Law Judge and reinstate the
anounts due and owing to the Department of Labor. Accordingly,
the Quechan Tribal Council is ordered to repay to the Departnent
$197, 452 from non- CETA funds. 29 U S.C. § 816(d)(2).

SO ORDERED

U W Lrangihil

Secretary of Labor

Washi ngton, D.C.
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