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SECRETARY OF LABOR
WASHINGTON. D.C.
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CASE NO. 83-CET-92

IN THE MATTER OF
JOHN GOTTLIEB, ET AL.,
COVPLAI NANTS,
V.
COMMONVEALTH OF MASSACHUSETTS,
PRI ME SPONSCR,
AND
NEW BEDFORD CONSCRTI UM
SUBRECI PI ENT,
RESPONDENTS.

BEFORE: THE SECRETARY OF LABCOR

FINAL DECI SI ON AND ORDER

The issue in this case arising under the Conprehensive
Empl oyment and Training Act of 1973, as amended (CETA or the Act), 29
§§ U.S.C. 801-999 (Supp. V 1981) Y is whether an entity which takes
over the operation of a CETA programin a geographic area, after the
cancel | ation of an agreement with the prime sponsor by the
subreci pient which previously ran the program is obligated to
continue to pay the enployees of the program the same wages they
received under the cancelled agreenent. Because | conclude that it is

not obligated to do so, the conplaint in this case will be disn ssed.

1/ CETA was repeal ed effective Cctober 12, 1982, by the Job Trai ning
Partnership Act, 29 U S.C. §§ 1501-1781 (1982), but pending
proceedi ngs were not affected. 29 U S.C. § 1591(e).
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The Commonweal th of Massachusetts was a prinme sponsor under CETA
for all areas in that state not served by other prime sponsors, and
for that purpose was referred to as Massachusetts Balance of State
(BCS). BOS entered into an agreenent in 1979 with the Town of
Yarmouth to administer the CETA program for the Cape Cod area,
including the islands of Mirtha's Vineyard and Nantucket (Cape area).
In February, 1981, Yarnouth gave notice, as it had the right to do
under the agreenent with BOS, that it was termnating the agreement in
90 days effective May 31, 1981. BOS entered into an agreement with
the New Bedford Consortium (NBC), a prime sponsor for the New Bedford
area, to act as a subrecipient of BOS to administer the CETA program
for the Cape area. The agreement covered the period to the end of the
fiscal year, June 1, 1981, to Septenber 30, 1981, and required NBC to
provi de wages and fringe benefits to enployees of the Cape area
program at the sane rate they had received when enpl oyed by the Town
of Yarnout h.

At the beginning of the new fiscal year on Cctober 1, 1981, BOS
and NBC entered into a new agreenment under which NBC was to admi nister
the CETA program for the Cape area as a subgrantee of BOS. NBC
decided to retain the staff which had been enployed by the Town of
Yarmouth but brought the salaries of those staff menbers in line with
the salaries of conparable staff of its own in the New Bedford area.
This caused a reduction in salary for a nunber of Cape area enployees.
A group of those enployees filed a conplaint over that salary
reduction. John CGottlieb also filed a separate conplaint raising

three issues, two of which were consolidated into this case by the
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Administrative Law Judge (ALJ), viz., that M. Gottlieb's seniority
was affected by the reduction in salary, and that the reduction in
salary was discrimnatory because all enployees did not receive the
same percentage reduction.

Al'l of these conplaints were denied at the |ocal |evel and by the
Gant Oficer, and Conplainants requested a hearing before an ALl
which was held on Decermber 16, 1984. The ALY held that "NBC | acked
authority to enter into the agreenent with BOS ... to admnister a
CETA program for a geographic area not contenplated or authorized by
the [New Bedford] Consortium agreement. ... [I]t would al so appear
that NBC had no legal authority to reduce the salaries of the Yarnouth
staff ...." ALJ's Decision and Order (D. and 0.) at 6. The ALJ
hel d that NBC had no authority to reduce the salaries of the Cape area
staff because NBC had no authority under Massachusetts law to act
outside the geographic boundaries of the units of l|ocal governnent
nmaking up the consortium and because there is nothing in CETA
authorizing such consortiuns to serve as subrecipients of another
prime sponsor. The ALJ held further that, even if NBC had the
authority to enter into a subrecipient agreement with BOS, it had no
authority to treat the Cape area enployees as if they were enployees
of the consortiumin its capacity as a prinme sponsor. He held,
therefore, that NBC had no authority to adjust the Cape area

enpl oyees' salaries to the level of the NBC enpl oyees' salaries.
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DI SCUSSI ON

The Conplaints and Sanctions section of CETA provides that the
Secretary of Labor shall investigate, nake determ nations, and after
noti ce and hearing inpose sanctions, "[w]henever the Secretary
receives a conplaint fromany interested person ... that a recipient
of financial assistance under this Act is failing to conply with the
requirements of this Act, the regulations under this Act, or the terms
of the conprehensive enployment and training plan . . . .» 29 U.S.C.
§ 816(b). Conplainants had the burden, therefore, of show ng that the
reduction in salary they suffered violated some provision of CETA the
regul ations, or the BOS Conprehensive Enployment and Training Plan, or
sone other requirement which was incorporated into that plan, such as
a contract of enploynent for a specified period.

It is clear that NBC was the enployer of the Cape area enpl oyees.
Compl ainant Gottlieh, hinself, testified that NBC had jurisdiction
over and was running the Cape area program including paying the
salaries of the Cape area enployees and issuing their checks, from
Cctober 1, 1981, until CETA went out of existence in 1984. Transcript

of hearing (T.) at 65. See also, testinony of Ralph Schmarsow,

Executive Dirctor of NBC, T. at 165, that the NBC personnel policies
applied to Cape area enployees, and the subgrant agreenent, paragraph
8, in which NBC agreed to apply the Merit Principles to "former
Yarnout h CETA personnel ." "The essential characteristic of the

enpl oyer-enpl oyee relationship is the enployer's power or right to

control the enployee's conduct ...." Menbers of the Bridgeport

Housing Authoritv Police Force v. Citv of Bridgeport, 26 FEP 1478,
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1491 (D. Conn. 1980). The court held in Gtv of Bridaenort that the

City was the enployer of the Housing Authority police officers because
"it determnes their salaries, controls their conduct on the job
directs their assignnents and al one possess the power to fire them"

1d. (Footnote omtted.) Simlarly, in Dumas v. Town of M. Vernon

436 F.Supp.866 (S.D. Ala. 1977), CETA workers used by a town were
held to be enpl oyees of the "CETA office" based on the common |aw
indicia of an enpl oyer-enpl oyee relationship, such as authority over
"hiring, salary, enployee control and firing." 436 F. Supp. at 872-3
NBC, therefore, as would any enployer, had the discretion to adjust
the salaries of its enployees to meet its fiscal and administrative
needs, absent any requirenent of CETA or the regulations limting its
discretion in that regard. &/

The ALJ held that NBC had no authority to reduce Conplainants'
salaries because it had no authority to operate the Cape area program
ei ther under Massachusetts law or CETA itself and the regulations
There is a serious question, however, whether under CETA or Departnment
of Labor regulations, an ALY has the authority to decide whether an
entity created under state or local |aw has exceeded the terms of its
enabling statute. See 29 U S.C. §§ 816(b) and 816(c)(2); 20 CF.R
§§ 676.86(c) and 676.90(c) (1987). 3/ In a hearing convened under
section 106 of CETA, an ALJ is authorized only to decide whether a

recipient has violated the Act, the regulations or its conprehensive

2/ NBC was constrained, of course, by other requirenents not here
rel evant, such as the nininum wage |aws.

3/ The sane provisions were in effect in 1981. 29 C.F.R
§§ 676.86(c) and 676.90(c) (1980).
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enpl oynment and training plan. Id.;Cf. Bill Johnson's Restaurants v.
NLRB, 461 U S. 731, 746 (1983). Moreover, even if the authority of a
recipient to act under state |aw were cogni zable in a proceeding such
as this, it is hard to see howits lack of authority would confer any
rights on its enployees in the context of a CETA conplaint. At nost
it mght entitle the Department of Labor or the prine sponsor to
relief for misrepresentation of its capacity to admnister CETA funds
See, e.g., section 5 of the Menorandum of Agreenent between BOS and
NBC, Administrative File at 66. Mreover, if NBC had authority as the
enpl oyer of the Cape area enployees to pay their salaries at all
authority which Conplainants surely would not challenge, it must also
have had authority to take other acts in the scope of an enployer's
authority, such as directing the enployees in the performance of their
duties (which it did) or adjusting their salaries. | find no |ogica
or legal support for the ALJ's conclusion that the salaries of the
Cape area enployees could never be reduced because NBC, assertedly,
had no authority to act as their enployer at all, when in all other
respects NBC was in fact their enployer

In addition, there is nothing in the Act or regulations which
prohibits a consortium of l|ocal governnents, which was organized for
the purpose of becoming a prime sponsor, from acting as a subrecipient
of another prime sponsor. |Indeed, the regulations governing selection
of subrecipients (referred to as "service deliverers" ) clearly are
broad enough to give a prime sponsor, such as BGOS, discretion to

select another prime sponsor, such as NBC, as a service deliverer
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because it nmeets the standard of being a "comunity based
organization[] Wi th [a] program[] of denonstrated effectiveness in
the delivery of enploynent and training services ...." 20 C F. R
§ 676.23(c). The regulations also provide that "[c]ensideration Shall
be given to nmaking use of appropriate services currently available in
the conmmunity .... Agencies which typically provide such services
include ... comunity based organizations, and other public
agencies." 20 C.F.R § 676.23(d). NBC certainly comes within the
class of organizations contenplated by the regulations as a service
provider, that is, a subrecipient.

The ALJ held that NBC operated the Cape area programas a
subrecipient of BOS and had no authority to act as the prine sponsor
for the Cape area. He thus concluded that NBC had no authority to
treat the Cape area staff as part of its staff inits role as a prime
sponsor, and therefore had no authority to downgrade the positions of
the Cape area staff. However, based on the record, | do not
understand NBC s position here to be that it had become the prine
sponsor for the Cape area and had merged the Cape area staff with its
own staff. NBC was operating the Cape area program as a subrecipient
of BOS, and as the program operator and enployer of the staff had nade
a decision within its discretion to adjust the salaries of the Cape
area staff.

Conplainants rely on the Standards for a Merit System of
Personnel Adm nistration, pronulgated by the United States O fice of
Personnel Management, 44 Fed. Reg. 10,242 (1979), codified at 5 CF.R

Part 900, Subpart F (1987), and incorporated in the CETA regul ations,
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20 CF.R § 676.43(a), in support of their position. Conplainants
argue that Merit Principle Il on classification and conpensation
required NBC to take into account the differences in the cost of
living between the New Bedford area and the Hyannis area (where the
Cape area enployees worked) in setting the salaries of the Cape area
enpl oyees. (Hyannis had a higher cost of living,) The ALY appeared to
accept that argument, noting that "NBC in establishing its salary
equal i zation plan never gave any thought or consideration to any
differences in the cost of living between the New Bedford and Cape
areas." D. and 0. at 6. Somewhat inconsistently, however, the ALJ
also held that the requirement in the Menorandum of Agreenent between
NBC and BOS that NBC conply with the Merit Principles was in violation
of the CETA regulations at 20 C.F.R § 676.43. D. and 0. at 5.

The regulations sinply exenpt "any subrecipient" from the
requirements of 20 C.F.R § 676.43(a)(1) and (2) which nmakes the Merit
Principles applicable to "public agencies adnministering a program
under the Act". The exenpting regulation, 20 CF.R § 676.43(a)(3),
does not prohibit subrecipients from voluntarily agreeing to conply
with the Merit Principles as part of their subgrant agreements.

In any event, | find nothing in the Merit Principles which would
have prohibited NBC from adjusting the salaries of the Cape area
staff. Merit Principle Il provides that "to maintain a high quality
public work force and to assure equitable conmpensation for conparable
work, the conpensation plan will take into account the responsibility
and difficulty of the work, the conpensation needed to conpete in the

| abor market and to stay in proper alignment with other agencies of
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the government, and other pertinent factors." 5 C.F.R § 900.
604-1(a). There is, however, no explicit reference to setting
sal aries based on the cost of living in the area of enploynent,
al though that may be a "pertinent factor," id,, which nay be
considered if the enployer chooses to do so. "[T]he responsibility and
difficulty of the work," id,, i s based on job duties and has no
relationship to cost of living. *[T]he conpensation needed to conpete
in the |abor market and to stay in proper alignment with other
agencies of the governnent," id,, focuses on the enployer's ability to
attract workers.

In conclusion, | find nothing in CETA or qLe regul ati ons which
restricted the discretion of NBC to adjust the salaries of the Cape
area staff or established a right of those enpl oyees to the same
salaries they received when enployed by the Town of Yarnouth
Accordingly, the conplaint in this case is DI SM SSED

SO ORDERED.

Q.. gl

Secretary of |abor

Washington, D.C
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