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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE : Novenber 21, 1988
CASE NO. 82- CTA- 156

IN THE MATTER OF
| DAHO M GRANT COUNCI L, [INC.

BEFORE: THE SECRETARY OF LABOR

ORDER OF REMAND

The captioned matter is before me for review under the
Compr ehensi ve Enpl oynent and Training Act, as anmended (CETA or
the Act), 29 U.S.C. §s 801-999 (Supp. V 1981), 1/ and its
impl ementing regulations at 20 CF. R Part 676, Subpart F
(1987). The Adm nistrative Law Judge (ALJ) ordered the case
remanded to the Gant Oficer, finding the Gant Oficer's
initial and final audit determnations invalid by reason of the
Gant Oficer's "Unofficial" and inpernissible subdelegation to
a contract enployee of the Gant Oficer's authority to prepare
such docunments and to nmake the judgnents and decisions on the
i ssues raised. Order Vacating Initial and Final Deterninations
(ALJ's Oder). Upon the filing of exceptions by the G ant

Officer, the case was accepted for review 2/

1/ CETA was repeal ed by the Job Training Partnership Act of
1982, Pub. L. No. 97-300, § 184(a)(l), 96 Stat. 1357. That

| egislation provided that pending proceed| ngs under CETA were
not affected. 29 U S.C. § 1591(e) (1982).

2/ Review was stayed pendi ng appel | ate and Suprenme Court review
of the aPpI icability of the "120-day" provision in section
106(b) of the Act, 29 U S C § 816(b), which was raised by I MC
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The exceptions contend that the ALI's Order reflects an
i nadequat e understanding of the manner in which the Ofice of
the Gant Oficer functions within the Enploynment and Trai ning
Adnmi ni stration (ETA) and an inproper interference with the
authority of the Assistant Secretary for ETA with respect to
managenent and operations. In addition, the Gant Oficer
excepts to the ALI's admi ssion of and reliance upon the G ant
Oficer's pre-hearing deposition of July 23, 1984, "in |ieu of
the Gant Officer's testinony at the hearing. ..." Gant
O ficer's Exceptions at 6.

In response, the Idaho Mgrant Council, Inc. (IM), argues
that the Gant Oficer unofficially and inproperly transferred
his authority to a "low-level" contract enployee and that the
Gant Oficer exercised virtually no control over the
contractor's activities. This type of unsupervised del egation
says IMC, is not contenplated by the Act or the regulations.
Response to the Gant O ficer's Exceptions at 1.

DI SCUSSI ON

The facts in this case are primarily procedural. A formm
hearing was requested by the IMC in order to contest the
January 28, 1982, Final Determnation of Gant Oficer David T.
Copenhaf er which disallowed $394,830 in costs incurred by the

inits opposition to the assertion of jurisdiction. The Court
in a unaninous opinion, held that the Secretary does not |ose

the power to recover msspent CETA funds after the expiration of
t he 120-day period specified in section 106(b). Brock v. Pierce

Countv, 476 U.S. 253 (1986).
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| MC under four CETA grants. 3/ The hearing was convened and
continued on July 31, 1984, in Boise, Idaho, and subsequently
adj ourned w thout any hearing testinony taken on the merits of
the disallowance. Prior to adjourning the hearing the ALJ
accepted into evidence as Respondent IMC's Exhibit 1 (RX-1), the
July 23, 1984, deposition of Gant Oficer Copenhafer (pending
receipt of a corrected copy from M. Copenhafer). The ALJ held,
largely it appears on the basis of information contained in this
deposi tion, that

the evidence establishes that the Gant Oficer nerely

signed off on the Final Determnation, which was

preFared by a lowlevel staff menber not even an

enpl oyee of the United States Governnent, and on the

Initial Determ nation, the author of which he cannot

Identify with any degree of certainty. The G ant

officer cannot state that he reviewed any of the

underlying evidence, and he did not draft either of

the determ nations or have any significant input into
their contents.

Under these conditions, it is clear that the Gant
Oficer invalidly subdel egated his authority.

ALT's Order at 3.

Whet her the Gant Oficer delegated undel egable authority,
i.e. his authority to decide the disputed issues in this case,
to a [contract] staff menber was the critical question addressed
by the ALJ below and is the central issue before me. The crux
of the Gant Oficer's position is that it is permssible and
appropriate for the Gant Oficer to rely upon staff in

reviewing the extensive materials supporting the initial and

3/ Nos. 99-7-345-31-4; 99-8-345-31-21; 99-9-345-31-10 and 99-8-
345-15-34, covering the period from January 1, 1977 through
March 31, 1979.
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final audits determ nations, that such reliance was enployed in
this case and that the Gant Oficer did not relinquish his
obligation under the Act and the regulations to consider and
appraise the evidence of record prior to the issuance of the
initial and final determnations. Since there was not a hearing
in the case, the Giant Oficer's position is that his prinma
facie case has been established, through the naterials contained
in the Admnistrative File, and that the burden of proof has,
t hereby, been placed on the grantee (IMC) to establish that it
expended the CETA funds under the four grants in question in
accordance with applicable CETA regulations. Hearing Transcript
(T.) at 18.

For the reasons set forth below, | reject the aLy's
decision to vacate the Gant Oficer's findings, and remand the
case to the ALy for further proceedings on the nerits of the
di sal | owance.

|. Admssibility of Gant Oficer's Deposition.

It is first necessary to determ ne whether the ALJ erred in
admtting into evidence the deposition of the Gant Oficer,
since, if that was error, there is no factual basis for the
ALJ's remand to the Gant Oficer. The Gant Oficer,
characterizes the Copenhafer statenent as a "discovery”
deposition and opposes its adm ssion on the ground that its
adm ssion, "precluded the governnent from presenting evidence on
the issue regarding the subdel egation of authority." G ant

Oficer's Brief (GO) at 9. Mreover, referring to the ALJ's
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presuned reliance on Rule 32 of the Federal Rules of Gvil
Procedure (FRCP) 4/ in adnitting the deposition, the G ant
O ficer argues that without a finding by the ALJ that one of the
circunstances set forth in Rule 32(a)(3) existed, adm ssion
under that rule was inproper. GQ at 9.

| do not accept the Gant Oficer's argument. The ALJ
wi t hout making specific reference to Rule 32 stated that he

admtted the deposition because of the unavailability of the

4/ Rule 32, "use of depositions In Court Proceedings", reads, in
pertinent part, as fol

(a) Use of Depositions. At the trial ... any part
or all of a deposition, ... may be used against any
party who was present or represented at the taking of
the deposition or who had reasonable notice thereof,
In accordance with any of the follow ng provisions:

(2) The deposition of a party or of anyone who at the

tinme of taking the deposition was an officer,

director, or nanagln g agent, or a person de5|gnated

under Rul e 30(b) (6) or 31(W% to testify on behalf of a
gover nnent al ency ich is a party may be used

by an adverse party any purpose.

(3) The deposition of a wtness, whether or not a
party, may be used by any party for any purpose if the
court finds: (A) that the witness is dead; or (B% t hat
the witness is at a greater distance than 100 mles
fromthe place of trial or hearing, or is out of the
United States, unless it appears that the absence of
the witness was procured by the party offering the
deposition; or (C) that the witness Is unable to
attend or testlfy because of age, illness, infirmty,
or inprisonnent: or (D) that the party offerlng t he
deposition has been unable to procure the attendance
of the witness by subpoena; or (E) upon application
and notice, that such exceptional circunstances exist
as to make it desirable, in the interest of justice
and wth due regard to the inportance of representing
the testinmony of witnesses orally in open court, to
allow the deposition to be used.




6

decl arant and noted that the deposition testinony would be
admssible in any event since, as the Gant Oficer in the case,
Copenhafer's testinmony woul d be adm ssible as the adm ssions of
a party-opponent. ALJ's Order at 2, n.1l.

The applicable regulation under CETA, 20 C F.R
§ 676.89(a), provides that the ALJ shall be guided by the
Federal Rules of CGvil Procedure, "[oln any procedural question
not regulated by this subpart, the Act, or the Admnistrative
Procedure Act. ..". 20 CF.R § 676.89(a), See alsa 29 CF.R
§ 18.1(a) (1987). Rule 32(a)(2) and (3)(B) and (D) afforded
anpl e basis to adnit the deposition. 3/

[1. Subdelesation bv the Gant Oficer.

The ALT vacated the Gant Oficer's initial and final
determnations finding that, "[tihe Gant Oficer's unofficial
subdel egation of his authority to a lowlevel staff menber was
not contenplated by the Act or the regulations and is invalid."
ALJ's Order at 5. This characterization of the Gant Oficer's
admtted del egation as "unofficial" is not, however, supported
by any authority under either the Act or the regulations.
Instead, it appears to be based upon a set of presunptions by
the ALJ: that the delegation by the Gant Oficer of review and
preparatory functions has to be to a Federal enployee in order

to be valid: that preparation by another abdicates the Gant

5/ The determination to adnmit the deposition does not preclude
the Departnment on remand from offering further testinony by
M. Copenhafer in person or by deposition.
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O ficer's independent performance of the review ng, analytica

and judgnmental functions which are the essence of his
particular responsibilities in this review process.

Aside fromthe fact that the ALY did not afford counsel for
the Gant O ficer an opportunity to rebut the ALI's presunptions,
the presunptions are at variance fromthe established principle
that there is a "strong presunption of regularity attached to the

official acts of public officials.” National Urban |ndian

Council, d/b/a Chio Indian Job Trainina Partnership Asencv v.

United States Deoartnent of Labor and North American | ndi an

Cultural Center, 85-JTP-13, Final Decision and O der of the

Secretary, issued January 9, 1987, at 15. In National U ban

Indian Council, a case arising under the Job Training Partnership

Act, see note 1, supra, the Secretary quoted, slip op. at 15, the

Suprene Court's position in United States v. Chem cal Foundation

Inc.. 272 U.S. 1, (1926), that "[t]Jhe presunption of regularity

supports the official acts of public officers and, in the absence

of clear evidence to the contrarv, courts presume that they have

properly discharged their duties." 272 U'S. at 14-15; enphasis
by the Secretary in National Urban Indian Council, slip op. at

15.

As a corollary to this general rule "all necessary
prerequisites to the validity of official action are
presuned to be conplied with, and . . . whete the
contrarv is asserted it nust be affirmatively Shown."
Lews v. United States, 279 U S 63, 73 (1929)
(enphasis added), citing United States v. Rover, 268
g5§. %%%,(583751925G; Nofire V gni%ed States, 164 U. S
: ; and cases cited therein. See also
RH Stearns Co. v. United States, 291 U S. 54, 63
(1934), and cases cited therein_United States v.
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Aherns, 530 F.2d4 781, 785-87 (8th Gr. 1976): United
States v. Norman, 413 F.2d 789, 791-92 (6th Cr. 1969).

National Urban Indian Council at 15-16.

Thi s "presumption of reqularity” is not controverted by the
record before the ALJ. M. cCopenhafer's deposition testinony is
forthright regarding the organi zation of his office, the use of
contract staff enployees in conbination with the regular, full-
time staff of Federal enployees and the training received by
those staff nenbers. CX-1 at 15-23. M. Copenhafer described
the role of his subordinate staff, including contract enployees,
in assenbling and preparing the determ nations at issue here and
testified firmy that the ultimate authority to review and to
accept or reject the recommendations of his staff remained with
himat all times. CX-1 at 17. &/

The record before the ALJ showed that the original audit of
the | MC was perfornmed by the independent accounting firm of
cattern, Sorenson, Vilmure and Yu, and M. Copenhafer testified
to the systematic set of procedures for the staff in investigating
and processing auditing conplaints under Subpart F. The record
falls far short of the affirmative showing which the Court
contenplated in Lewis v. United States, 279 U S. at 73, before
the presunption of regularity can be overcone.

Even if the facts of this case could be deemed to overcone

the presunption of regularity, the ALJ did not properly apply the

§/ The Gant Officer's testinony, at page 17, indicates that one
other individual, Linda Kontnier, had Gant Oficer authority but
there is no suggestion that Ms. Kontnier exercised that authority
with regard to either of the determnations in this case.
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devel oped law on the concept of delegable authority. In Mraan

V. United States, 298 U.S. 468 (1936), the Court exam ned the

validity of a rate making hearing before the Secretary of
Agriculture under the Packers and Stockyards Act of 1921. The
evidence indicated that many of the steps necessary to a full

due process evidentiary hearing (the hearing of arguments, the
recei pt of evidence and testinony etc.) had been perfornmed by
subordinates of the statutorily designated Congressional agent --
the Secretary of Agriculture. Morgan, while holding that "[t]he
one who decides nust hear," 298 U.S. at 481, establishes that
agency officials may rely on subordinates in reviewing a record.
The Court found that if the evidence and argunent are "sifted and
anal yzed by conpetent subordinates" an agency [deciding] officia
may rely upon and consult with such subordinates in review ng the
record. 298 U.S. at 480, 481. This permts a rule of
"practicable adm nistrative procedure", id. at 481, which

recogni zes that the decision making responsibility, predicated
upon the satisfaction of certain fundamental procedura

requi rements, cannot possibly be performed by asingle body or
individual. Ssee Querreo v. State of New Jersey, 643 F.2d 148, 149
(3rd Cir. 1981), rehearing and rehearina en banc deni (1981)
(uphol ding the adoption by a state board of nedical examners "in
its entirely and without nodification" of an AL¥'s findings and
conclusions); United Steelworkers of America, Etc. v. Mirshall

647 F.2d 1189, 1217 (D.C. Cr. 1980) (upholding the reliance by

the Assistant Secretary of Labor for Cccupational Safety and
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Health on outside consultants in the face of aclaimthat the
Assi stant Secretary had "abdicated her responsibilities for
setting the lead standard to outsiders." Id. at 1216.). 1/

The cases relied upon by the IMC, are inapposite since they
stand for the proposition that delegation of responsibility
becomes an inperm ssible delegation of authority only when a
legitimate |ack of independence can be shown on the part of the
decision maker. Sierra Cub v. Lvnn, 502 F.2d 43, 59 (5th Grr.
1974) (citing Geene County Plannins Board v. F.P.C, 455 Fr.2d4 412
(2nd Cir. 1972), cert. denied, 409 U S. 849 (1972)). Those cases

i nvol ved instances where the federal agency/decision nmaker allowed

interested parties (a project developer in Sierra Club and a

l'icensing applicant in (Greene County) to submt into the record
arguably self-serving information which ultimately was included
as part of the total package of the statutorily required
environmental inpact statenents. The issue raised by those cases
was whet her the federal decision nmaker had del egated decision
making authority by allowing an interested (and self-pronoting)
party to put its views into an official record. That is not the
case here where, whatever the status of the ETA contract enployee,

he is not alleged or shown to be interested in the outcone.

1/ See also Davis, Administrative Law Text, § 9.01 at 215 (1972),
noting that today the federal courts "rather freely" permt

I nstances of subdel egation and that in light of the responsibility
whi ch has been consistently shown by both state and federa
agencies in the practice of subdelegating responsibilities,
"subdelegation questi ons are di sappearing fromjudicial opinions"
and "not many practitioners still try to wn on the ground of

unl awful subdel egation.” Id. at 216, 218.
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By his ruling here the ALJ has exceeded the scope of his
authority. As the Gant Oficer's filing points out, the
Assi stant Secretary for the Enploynent and Training Adm nistration
has the duty to run that agency and may in the exercise of that
duty, meke use of conpetent subordinates -- in this instance,
the Gant Oficer and his subordinate staff. Under Subpart F of
the CETA regulations the role of the ALJ is to determ ne whet her
a grantee has carried its burden of proof in a manner which
dictates that the Gant Oficer's determnation be overturned.
As several recent decisions have enphasi zed, an ALJT's authority

in CETA and JTPA cases is not w thout boundaries. See Gottlieb

et al. v. Commonwealth of Massachusetts and New Bedford

Consortium Case No. 83-CET-92, Secretary's Final Decision and

Order, June 7, 1988, (providing that in a hearing convened under
section 106 of CETA, an ALJ is authorized only to decide whether
a recipient has violated the Act, the regulations or its

conprehensive enploynent and training plan); Nebraska |ndian

| nt er-Tribal Development Council v. U.S. Departnent of Labor and

Resion VI1 Anerican Indian Council, Case No. 87-JTP-19,

Secretary's Decision and Order of Remand, May 23, 1988, (in case
chal | engi ng nondesi gnation as a grantee under section 401 of
JTPA and its inplementing regulations, held ALT has no authority
to order relief prior to expiration of the tine allowed to seek

Secretarial review or for a period of 180 days after the
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Secretary asserts jurisdiction without issuing a decision, slip
op. at 5; ALJ lacks authority to order remedies with respect to
the adm nistration of grants and apparent m sexpenditure of

funds which are not properly before himin a "nondesignation

appeal .") Cf. BLlLlL Johnson's Restaurants v. NIRB 461 U S. 731,
746 (1983)). In the Nebraska Indian decision the Secretary
added that, "[b]y purporting to order such renedies, the ALJ has
in effect assuned the adm nistration, managenent, and quasi-
prosecutorial roles of the Gant Officer and his counsel." Slip
op. at 10-11.

| find that the ALJI's order vacating the initial and final
determ nations of the Gant Oficer is an inpermssibly broad
exercise of his renedial authority because the remand to the
Gant Oficer contains inplicit instructions to him (and, thus,
to the Assistant Secretary for Enploynent and Training)
regarding the admnistration and managenent of the audit review
procedure and who shall performcertain vital functions wthin
that procedure. Mreover the record does not establish that any
i nperm ssible or unofficial delegation of review and decision-
maki ng responsibilities has occurred.

Accordingly, wupon review of the record, and the parties'
subm ssions and for the reasons above, | VACATE the ALI's O der

Vacating Initial and Final Determnations and REMAND this case
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to the ALJ for a hearing on the nerits of the contested cost
di sal | owances.
SO ORDERED.

O,v,_ )'hcﬁmglw

Secretary of Labor

Washi ngton, D.C
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