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BEFORE: THE SECRETARY OF LABOR

FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enpl oynent and
Training Act (CETA), 29 U S.C. §§ 801-999 (Supp. V 1981).Y on
June 2, 1988, Adm nistrative Law Judge (ALJ) Quentin P. McColgin,
i ssued a Decision and Order (D. and 0.) affirmng the Gant
O ficer's disallowance of $10,981 in charges nade by the Central
Tribes of the Shawnee Area, Inc. (CTSA), pursuant to its CETA
grants, and reversed that part of the Gant Oficer's final

deternination disallowing $49,164.¥

V' CETA has been repeal ed and repl aced by the Job Traini ngE
Partnership Act, 29 U S.C §§ 1501-1781 (1982). Pending CETA
adm ni strative and judicial proceedings continue to be

adj udi cated under CETA. 29 U S.C. § 1591(e).

2/ |1n the Matter of Central Tribes of the Shawnee Area. lInc.. v.

U._S. Department of Labor, Case No. 85-CPA-17, D. and 0. at 8-9.

The Grant Oficer previously had allowed $1,815, reducing the
(continued...)
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The Grant Oficer timely excepted to the ALI's decision, and

on July 21, 1988, the Secretary asserted jurisdiction.¥

BACKGROUND

CTSA is a private, non-profit corporation which provided
enmpl oyment training services for Native Anericans residing in
G evel and, Lincoln, Potawatom e and Payne counties in Cklahoma
under CETA grants. An audit of cTrsa's costs charged to its cera
grants from Cctober 1, 1979, through Septenber 30, 1981, resulted
in the Gcant Officer's disallowance of $60,145.¥ The Fi nal
Determ nati on was appealed to the Ofice of Administrative Law
Judges by CTSA and its request for a hearing was granted on
February 26, 1985.¥ A formal hearing was held on July 23 and
24, 1987. D. and 0. at 1.

DI SCUSSI ON
The only issue before me is that part of the ALI's decision

excepted to by the Gant Officer's counsel,? specifically the

¥, ..continued? .
([j)l sal !joged costs to $60, 145, rather than $61,960 as stated in the
. and 0.

¥ |n the Matter of Central Tribes of the Shawnee Area, Inc., V.
U.S. Dpepartment Of Labor, Case No. 85-CPA-17, Secretary's Oder
Asserting Jurisdiction and Notice of Briefing Schedul e.

¥ Final Determnation, dated Decenber 3, 1984; Admnistrative
File (AF.) at 9-17.

¥ AF at |-4.
& crsa has submitted three filings. The first, dated July 18,

1989, opposes the Gant Officer's exceptions and asserts that the
( conti nied )
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al | onance of $29,069 disallowed by the Gant Oficer in findings
1(a) and 4 of the Final Determination.' Both of these findings
pertain to costs incurred by crsawhen it paid CETA participants
enrolled in classroomtraining prograns for nore tine than they
were actually attending class.Y These payments by crsa
contravened the regulation governing the paynent of allowances
by Native American CETA grantees.‘-” CTSA conceded that the
payments were not properly incurred, asserting that they were
made based on a misunderstanding by the fornmer CETA director
concerning the allowability of conpensation to classroom training
participants for study time.®¥ D and 0. at 3-4.

The ALT allowed these costs, based on his finding that the

five conditions required by the CETA regulation which permts the

& (. ..continued)

ALJ's deci sion shoul d be upheld. The second, dated August 4,
1989, seeks waiver of the $10,981 which the ALT disallowed. As
an exception to the aLy's June 2, 1989, D. and O, this request
is untimely, 20 CF. R § 676.91§f%, and it is denied. CTSA's
third filing dated August 22, 1989, has been considered as CTSA's
response to the exceptions and brief of the Gant Oficer.

Y D and 0. at 3-4.

¥ AF. at 22 and 25. Finding |(a) disallowd $23,956 and
finding 4 disallowed $5,113.

¥ The applicable regulation is entitled "[playment of
al | onances, " and provides in pertinent part: (a) GCeneral.
(1) Except for persons receiving incentive allowances, a basic,

hourly allowance shall be paid to articigants for time spent IN
classroom training." 20 C.F.R § 688.82-2.

1%  Case Record at tab G  Letter from Robert A West, Jr.,
Executive Director, CISA, to Ronald L. Conrad, Mnaging Partner,

Conrad & Associates, (auditors of the subject CETA grants), dated
August 29, 1983, at 1-2.
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allowability of certain questioned costs had been met. D and
0. at 4. This regulation, however, applies only to questioned
costs associated with ineligible participants and public service
enpl oynent progranms.  Section 106(d)(2) of CETA grants the
Secretary authority to waive repayment of msspent funds in
public service enploynent prograns upon a show ng of unusua
circumstances. 29 u.s.c. § 816. The costs at issue here are not
associated with ineligible participants or public service
enpl oyment but involve additional allowances paid to participants
in classroom training prograns. As such, the ALy erred in

relying on 20 CF.R § 676.88(c) as authority to waive repaynent

W The regulation is entitled "(i]nitial and fi nal
determ nation: request for hearing at the Federal 1level," and
provides in pertinent part:

(c) Allowability of certain ouestioned costs. In
any case in which the Gant Oficer determnes that
there is sufficient evidence that funds have been
msspent, the Gant Oficer shall disallow the costs,
except that costs associated with inelisible
parti cl pants and public Servi ce emplovment programs MRV
pe_allowed when the Grant Oficer finds:

_ (1) The activity was not fraudulent and the
violation did not take place with the know edge of the
reci pient or subrecipient: and

~(2) I'mrediate action was taken to renove the
ineligible participant: and _

%3) Eligibility determnation procedures, or other
such managenent systems and mechanisns required in
these regul ations, were properly followed and
moni tored; and _

(4) Inmediate action was taken to renedy the
probl em causing the questioned activity or
ineligibility; and _

~(5) The magnitude of questioned costs or
activities is not substantial

20 CF.R § 676.88(c) (1988) (enphasis supplied).
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of the misspent classroom training funds. The ALy cited no other
authority for his ruling, nor has any been suggested by CTSA |
find that it was error to waive repaynent of these m sspent

funds, U.S. Department of Labor v. California [ndian Manpower

Consortium Inc., Case No. 85-CTA-124, sec. Final Dec. and Order
October 25, 1988, slip op. at 6, and that portion of the ALT's
Deci sion and Order |S REVERSED.

Accordingly, the Central Tribes for the Shawnee Area, Inc.,

Is ordered to pay to the Departnent of Labor from non-federal

Tl

Secretfdary of Labor
Washington, D.C

funds the sum of $40,050.%
SO ORDERED.

¥ |n so ordering | reject cTsA's argument in its July 18, and
August 22, filings, suora n.6, that repayment to the Departnent
be"limted to $10,981, the alleged amount of a pre-hearing
settlenent offer that CTSA rejected. Aside fromthe fact that
this alleged offer is outside the record, "evidence of
offering ... a valuable consideration in ...attenpting to
conprom se a claim which was disputed as to either validity or
anount, 1S not admssible to prove liability for or invalidity
of the claimor its amunt.*@ Fed. R Evid. 408. \ile hearings
under CETA are not conducted pursuant to strict evi dent|a_r¥
rules, 20 CF.R § 676.90(c), Rule 408 "reflects the realily
that permtting consideration of settlement offers as reflecting
an adm ssion of liability in the amount of the offer would

di scourage parties from discussing settlement or making
settlement offers.” Chevenne River Sioux Tribe v. United States,
806 F.2d 1046, 1050 ([Fed. Cr. 1986). As the court In Chevenne
River Sioux Tribe noted, "fulnless & case is settled with the
consent of the parties, the duty of the court is to determne the
merits and enter judgment accordingly.” 806 F.2d at 1050.
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