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This case arises under the Comprehensive Employment and

Training Act (CETA), 29 U.S.C. SS 801-999 (Supp. V 1981), 1/ and

the implementing regulations at 20 C.F.R. Parts 675-680 (1988).

On November 8, 1978, Administrative Law Judge (ALJ) Garvin

Lee Oliver issued a Decision and Order (1978 ALJ D. and 0.)

holding that the City of Passaic had engaged in unlawful racial

discrimination in violation of 29 U.S.C. § 834 and 20 C.F.R.

5 676.52 when it discharged six black public safety aides in

August and September, 1975. The ALJ also entered an order

against the City and County (as CETA program agent and prime

sponsor, respectively) providing relief for the discriminatees

who were represented at the hearing by the Employment and

Training Administration.

r CETA was repealed by the Job Training Partnership Act,1 29 U.S.C. §§ 1501-1781 (1982), but CETA administrative or
judicial proceedings pending on October 13, 1982, were not
affected. 29 U.S.C. 5 1591(e) (1982).
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On May 24, 1982, the Secretary issued a Decision and Order

(1982 Sec. D. and 0.) which affirmed the ALJ's finding of racial

discrimination but vacated the part of the order dealing with

remedial relief to be awarded the six discriminatees. The

Secretary found that "the record did not contain sufficient

evidence to enable the ALJ to fashion remedial relief consistent

with the principles of antidiscrimination law." 1982 Sec. D. and

0. at 5. Accordingly, he remanded the case "for an evidentiary

hearing to determine and fashion specific individual remedial

relief for each of these discriminatees.fl a.

An evidentiary hearing pursuant to the Secretary's remand

order was held on February 21 and 22, 1984, before ALJ E. Earl

Thomas. On November 27, 1985, the ALJ issued his Decision and

Order on Remand (D. and 0. on Remand). He held that each

discriminatee was entitled to recover backpay from the date of

discharge to November 8, 1978, the date of the prior ALJ's order

authorizing such relief.

For a number of the discriminatees there is no point at
which the damages caused by the City of Passaic clearly
end so as to establish a cutoff date for the backpay
period. In such situations, the end of the backpay
period has often been the date of the court's order
authorizing backpay. The court ordered backpay on
November 8, 1978. The backpay period thus runs from
the date of discharge to November 8, 1978.

D. and 0. on Remand at 6 (citations omitted). In calculating

backpay for Roosevelt Kenner, one of the discriminatees, the ALJ

subtracted excess interim back wages earned by Mr. Kenner during

one period against the amount of backpay he was due for other
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periods. Id. at 10-11. The ALJ also determined that the

discriminatees were entitled to prejudgment interest, but

calculated it for only a one-year period. Id. at 8-9.

On December 13, 1985, the Regional Director, Office of Civil

Rights, U.S. Department of Labor, filed a Motion to Amend
Decision and Order on Remand requesting that the ALJ amend his D.

and 0. on Remand to allow the backpay period to extend beyond

November 8, 1978. On February 5, 1985, the ALJ issued his

[Second] Decision and Order on Remand (2d D. and 0.. on Remand),

denying the motion.

This case presents an unusual set of circumstances
which create difficulty in determining a cut-off date
for the backpay awards. The date of reinstatement is
normally the appropriate termination point for these
awards. As acknowledged by the parties and as
previously decided however, reinstatement is not
feasible in this scenario [i.e. the public safety aide
position no longer exists, and the position of police
officer is conditioned on passing a civil service
examination; the discriminatees had not taken the
requisite examination]. See Remand Decision at p. 2.

When confronted by a situation in which reinstatement
is deserved but is inappropriate, courts have had to
make a discretionary determination as to how long such
payments should continue. For example, in EEOC v.
Pacific Press Publishins AssIn, 482 F. Supp. 1291 (N.D.
Cal. 1979), aff'd 676 F.2d 1272 (9th Cir. 1982), the
court found that reinstatement was inappropriate and
fashioned a monetary award in which the period ended
six months from the date of the court order. See also
EEOC v. Kallir, Phillips, Ross, Inc., 420 F. Supp. 919
(S.D.N.Y. 1976),aff'd 559 F.2d 1203 (2d Cir. 1977),
cert. denied 434 U.S. 920 (1977), (Where reinstatement
was inappropriate, the court awarded plaintiff another
year's salary.) Therefore, in the sound discretion of
this Office and in accordance with precedent, the date
on which the decision finding a violation of the Act
was handed down is chosen as the termination date of
the backpay award in the present case. Consequently,
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the Regional Director's Motion to amend the termination
date of the backpay awards is hereby DENIED.

2d D. and 0. on Remand at 2.

The ALJ also denied the Regional Director's motion to modify

his treatment of Roosevelt Kennerls excess interim earnings, id.

at 3, while granting in part the Regional Director's motion

regarding the calculation of prejudgment interest by allowing

interest from 1975 through 1978, rather than until the date of

the final decision or order. Id. at 2. On March 28, 1986, the

Secretary asserted jurisdiction upon consideration of the

exceptions by counsel for the Regional Director and pursuant to

the regulations at 20 C.F.R. 5 676.91(f) (1985). y
- DISCUSSION

The Regional Director argues that the backpay period should

be extended beyond November 8, 1978, contending that: (1) the

backpay period for discriminatees  Roosevelt Kenner, Marvin Wilson

and John Young should continue until the date of the Secretary's

u Apparently the ALJ was unaware of the Secretary's March 28,
1986, assertion of jurisdiction because on April 7, 1986, he
issued an Order Denying [the City's] Motion to Amend [the Second)
Decision and Order on Remand., The ALJ concluded:

The amendments of the February 5, 1986 Order will
stand. It was always this Office's intention to grant
prejudgment interest for each year of the backpay
period, and it was only through an oversight that the
interest was not so calculated in the November 27, 1985
decision. Furthermore, on reconsideration, it appeared
more equitable to apply the interest rates which were
in effect during the backpay period rather than the
interest rate in effect at the time the decision was
rendered.

Order Denying Motion to Amend at 1.
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final decision and order; 3/ and (2) the backpay period for

discriminatees Jerome Croix, Stephen Allen and Rosalie Sessoms

(formerly Scott) should be extended through May 15, 1983,

December 31, 1983, and October 9, 1980, respectively.

Under CETA, the Secretary must be shown some reason

justifying backpay in the particular circumstances of a case.

Citv of Philadelphia v. United States Department of Labor, 723

F.2d 330, 332 (3d Cir. 1983). There must be a logical

correlation between the award and the loss, or else the backpay

is a windfall rather than a make-whole compensation. City of Ann

Arbor, Michisan v. United States Denartment of Labor, 733 F.2d

%' The Regional Director also suggests other alternatives:

The Regional Director maintains that back pay should
continue to accrue until the date of final judgment.
However, the Department does not object to a cut-off
date based on the present record. See, e.s., Exhibits
5-16 to Regional Director's Posthearing Brief dated May
31, 1985. However, if another remand is ordered --
which the Department does not seek -- the Department
should be allowed to introduce evidence to bring the
record up to date.

In addition, front pay is appropriate in the instant
case to compensate the discriminatees for economic
losses suffered between the date of judgment and the
date they attain the positions they would have occupied
but for discrimination. See Shore v. Federal Express,
777 F.2d 1155, 1158-60 (6th Cir. 1985); Goss v. Exxon
Office Svstems Co., 747 F.2d 885, 889-90 (3d Cir.
1984). Therefore, if a remand should become necessary,
the Regional Director should be allowed to introduce
evidence regarding front pay due until the
discriminatees achieve their rightful places.

A
Memorandum in Support of Regional Director's Exceptions to the
Decision of the Administrative Law Judge, May 30, 1986, (Reg.
Director's Memorandum) at 20, n.2.
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429, 432 (6th Cir. 1984); Countv of Monroe, Florida v. United

States Department of Labor, 690 F.2d 1359, 1362 (11th Cir. 1982);

City of Boston v. Secretarv of Labor, 631 F.2d 156, 161 (1st Cir.

1980). The backpay period must coincide with the claimant's

period of employment absent the improper discharge. New York

Urban Coalition v. United States Department of Labor, 731 F.2d

1024, 1032 (2d Cir. 1984); City of Buffalo, New York v. United

States Department of Labor, 729 F.2d 64, 70 (2d Cir. 1984).

Based upon these standards, the backpay period advanced by the

ALJ is far too limited in light of the compensatory nature of

backpay. Albemarle Paper Company v. Moody, 422 U.S. 405, 418-23

(1975); Broome v. United States Department of Labor, 870 F.2d 95,
-

100-02 (3d Cir. 1989).

Absent their prior discriminatory

safety aides, the discriminatees would

employees of the City of Passaic.

discharges as CETA public

have become permanent

The discriminatees have shown that, but for the
discriminatory discharge, they would have graduated
from the City of Passaic's public safety aide program
and become permanent employees of the City of Passaic.
Thus, the termination of the CETA program would not
have caused any of their damages.

The discriminatees established the career path they
would have taken had they not been wrongfully
discharged by submitting into evidence the employment
history of the discriminatees' co-workers. See
E.E.O.C. v. Korn Industries, Inc., 662 F.2d 256 (4th
Cir. 1981). The record shows that, excluding the
discriminatees, nineteen public safety aides were
employed by the City of Passaic in August of 1975. Ten
of these employees were subsequently employed by the
City of Passaic's Police Department and one by the City
of Passaic's Fire Department. This evidence
demonstrates that, absent discrimination, the
discriminatees would, more likely than not, have become
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permanent employees of either the City of Passaic's
Police or Fire Departments.

other evidence that supports this conclusion is the
fact that the very purpose of the CETA public safety
aide program was to train individuals in police and
firefighter skills for eventual employment with the
Police or Fire Departments of the City of Passaic.
(Tr. 183, 208-209, 212-213, 309, 323). Furthermore,
each of the six discriminatees testified that when they
had entered the program they had aspired to become
police officers with the City of Passaic. (Tr. 32, 70,
109, 166, 179-180, 197).

* * * *

Respondent must prove, by clear and convincing
evidence, if and when the discriminatees would have
been discharged for non-discriminatory reasons. See
Rodriquez v. Taylor, 569 F.2d 1231 (3d Cir. 1977),
cert. denied, 431 U.S. 913 (1978). Respondent has
attempted to carry this burden mainly on the strength
of the argument that since the CETA funding ended on
September 30, [1979] and the position of public safety
aide ceased to exist, the discriminatees would, of
necessity, have been discharged non-discriminatorily as
of that date.

This argument, while logical, is not compelling. As
noted above, the discriminatees have shown that they
would have graduated out of the CETA public safety aide
program and become permanent employees of the City of
Passaic in the capacity of either police officer or
firefighter. Based on the employment history of the
discriminatees' peers, this would have occurred before
the public safety aide program ended. The median date
on which the non-discriminatees obtained positions that
the discriminatees aspired to was September 25, 1977,
well before the end of the public safety aide program.

D. and 0. at 3-5 (footnote omitted).

Unlawful discrimination having been proved in the first

hearing before Judge Oliver in 1978, the burden was on the City

to prove that the discriminatees would not have been hired even

in the absence of discrimination. East Texas Motor Freisht v.

Rodrisuez, 431 U.S. 395, 403-04, n.9 (1977); International
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Brotherhood of Teamsters v. United States, 431 U.S. 324, 369,

n.53 (1977); Mt. Healthy City Board of Education v. Doyle, 429

U.S. 274, 285-87 (1977); Fields v. Clark University, 817 F.2d

931, 935-37 (1st Cir. 1987); Smallwood v. United Air Lines, Inc.,

728 F.2d 614, 618-24 (4th Cir. 1984), cert. denied, 469 U.S. 832

(1984); Dominqo v. New Ensland Fish Company, 727 F.2d 1429, 1445

(9th Cir. 1984); Patterson v. Greenwood School District 50, 696

F.2d 293, 295-96 (4th Cir. 1982); Ostroff v. Emnlovment Exchange,

Inc., 683 F.2d 302, 304 (9th Cir. 1982); Nantv v. Barrows

Comnany, 660 F.2d 1327, 1333-34 (9th Cir. 1981). The City failed

to meet its burden on this issue. v It never demonstrated that

any of the discriminatees was unqualified or would not have been
-

hired for post-trainee positions if there had been no

discrimination and proper examination and other procedures had

been applied. Instead, the City argued below that the

discriminatees were unqualified because they had not taken the

requisite written examination. See City's Post Hearing Brief at

13-16. Since the qualifications issue was part of the City's

V On the employer's burden of proof, the Supreme Court has
recently held as follows:

The courts below held that an employer who has allowed
a discriminatory impulse to play a motivating part in
an employment decision must prove by clear and
convincing evidence that it would have made the same
decision in the absence of discrimination. We are
persuaded that the better rule is that the employer
must make this showing by a preponderance of the
evidence.

Price Waterhouse v. Hopkins, 109 S. Ct. 1775, 1792 (1989).
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burden of proof, it was the City's task, not the Employment and

Training Administration's, to demonstrate at the hearing that the

discriminatees did not or could not score successfully on the

written examination. Cohen v. West Haven Board of Police

Commissioners, 638 F.2d 496, 502-04 (2d Cir. 1980).

That the discriminatees had not taken the examination does

not prove that they would have scored poorly if they had taken

it. See Easlev v. Anheuser-Busch, Inc., 758 F.2d 251, 262 (8th

Cir. 1985) ("The Company's bare assertion that the odds were

against any rejected applicant being selected cannot suffice.").

See also United States v. State of New Jersey, 530 F. Supp. 328,

335 (D. N.J. 1981). If the City wished to meet its burden of

demonstrating disqualification at the hearing, it should have

administered the examination to the discriminatees prior to

trial. As the United States Court of Appeals for the Third

Circuit has stated:

Moreover, there is no evidence on the record that the
City rebutted plaintiff's prima facie case with proof
of either Mr. Rodriguez's disqualifying mental
attributes or his inability to pass any City
examination. The City, with its silence in the face of
plaintiff's prima facie case, simply did not meet its
burden of rebuttal on the issue of whether Hr.
Rodriguez would have been hired as a Security Officer
but for the unlawful age discrimination. Thus, the
district court did not err in its allocation of
evidentiary burdens, nor did it err in concluding that
plaintiff had proven his entitlement to a back pay
award.

-

The City might well have satisfied its burden of
production and conclusively settled the ultimate issue
of Mr. Rodriguez's qualifications had they only
administered to him the written civil service exam
prior to trial. Instead, the City failed to promptly
administer the written exam precluding development of
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material evidence on this issue until after trial. The
importance of requiring employers to adhere to their
evidentiary burdens at trial is underscored by
consideration of the consequences of delaying final
determinations of Mr. Rodriguez's back pay award until
the exam was taken.

Rodrisuez v. Tavlor, 569 F.2d 1231, 1240 (3d Cir. 1977) (footnote

omitted), cert. denied, 436 U.S. 913 (1978).

I agree with the Regional Director that the ALJ erred in

terminating the back pay period on November 8, 1978, because he

found it difficult to determine a clear cut-off date. The

Regional Director is correct in advancing the following, extended

cut-off dates for discriminatees Allen, Croix, and Sessoms.

[T]he ALJ erred in his conclusion that it was difficult
to determine a back pay cut-off date for three of the
six discriminatees. Specifically, the interim earnings
of Stephen Allen and Jerome Croix exceeded what their
earnings would have been absent discrimination as of
December 31, 1983, and May 15, 1983, respectively.
(See Exhibits 11, n.3 and 12, n.2, respectively.)
Thus, Allen and Croix successfully mitigated the
damages caused by their discriminatory discharge
warranting a termination of their back pay periods.
DiSalvo v. Chamber of Commerce, 568 F.2d 593, 598 (8th
Cir. 1978). Further, the Regional Director conceded
that Sessom's entitlement to back pay terminated as of
October 9, 1980, when she entered a guilty plea to a
criminal offense which disqualified her from the police
officer position. See Posthearing Memorandum at 29,
n.16; Exh. 8, n.1. Thus, for these three
discriminatees, a cut-off date for back pay is clearly
established in the record.

Regional Director's Memorandum at 14.

I also agree with the Regional Director that the ALJ's

restrictive back pay cut-off date of November 8, 1978, for

discriminatees Kenner, Wilson and Young is inconsistent with the

make-whole principles of discrimination law. Ford Motor Companv
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V . Equal Employment OppOrtUnitY Commission, 458 U.S. 219, 230-36

(1982); Albemarle Paper Company v. Moody, 422 U.S. at 418-22;

Gibson v. Mohawk Rubber Company, 695 F.2d 1093, 1097 (8th Cir.

1982). The ALJ's conclusion regarding the back pay period is

inconsistent with the rule that "in computing a back pay award

two principles are lucid: (1) unrealistic exactitude is not

required, (2) uncertainties in determining what an employee would

have earned but for the discrimination, should be resolved

against the discriminating employer." Pettwav v. American Cast

Iron Pipe Company, 494 F.2d 211, 260-61 (5th Cir. 1974)

(footnotes omitted). See also Goss v. Exxon Office Systems,

Inc., 747 F.2d 885, 889 (3d Cir. 1984); Salinas v. Roadway

Exnress, Inc., 735 F.2d 1574, 1578 (5th Cir. 1984); Johnson v.

Gcodyear Tire and Rubber Company, Synthetic Rubber Plant, 491

F.2d 1364, 1375 (5th Cir. 1974). Accordingly, I agree with the

Regional Director that

[t]he record is clear that after Judge Oliver's
decision on November 8, 1978, the discriminatees
suffered long periods of unemployment and/or
underemployment at rates substantially less than what
their earnings would have been absent discrimination.
(See Exhibits to Regional Director's Posthearing
Memorandum.) Moreover, the ALJ found that "the
discriminatees' unemployment, or underemployment,
beyond September 30, 1979 (and thus after November 8,
1978), was proximately caused by respondent's
discriminatory conductt* (First Remand Decision at
3).... Rather, the trial court has an obligation
to provide victims of employment discrimination with
the most complete relief possible. Briseno v. Central
Technical Community College fArea] 739 F.2d 344, 347
(8th Cir. 1984). See also Edwards'v. School Board of
Norton, Virsinia, 658 F.2d 951, 955 (4th Cir. 1981)
(discretion in awarding back pay is not unbounded and
must conform with purposes of antidiscrimination law):
E.E.O.C. v. Enterprise Association Steamfitters Local
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638, 542 F.2d 579, 583 n.2 (2d Cir. 1976), cert.
denied, 430 U.S. 911 (1977) (discretion must be
measured against purpose of the Act which is to make
employees whole for injuries suffered). Therefore, by
terminating the back pay period on November 8, 1978,
merely because it might have been difficult to
ascertain precisely the cut-off date, the ALJ has not
complied with the remand order and clear case law to
make the discriminatees whole.

Reg. Director's Memorandum at 15-16.

Although the Regional Director "maintains that back pay

should continue to accrue [for discriminatees Kenner, Wilson and

Young] until the date of final judgment [i.e. the date of the

Secretary's final decision and order][,]  . . . the Department

does not object to a cut-off date based on the present record.

m, e.a., Exhibits 5-16 to Regional Director's Posthearing Brief

dated May 31, 1985." Td. at 20, n.2. I agree that a cut-off

date based on the present record (e.g., Exhibits 5-16 to Regional

Director's Posthearing Brief) is more appropriate for resolving

this already protracted litigation than a further remand ("which

the Department does not seek," u,) to the ALJ to bring the

record up to date for another resubmission to and possible

assertion of jurisdiction by the Secretary. In view of the

already lengthy and belabored history of this case, I believe

that it is fair and reasonable to order meaningful back pay

relief now based on the present record, rather than to delay back

pay relief for a later date. See Franks v. Bowman Transnortation

Companv, 424 U.S. 747, 776 (1976); Pettwav v. American Cast Iron

Pipe Comnanv, 721 F.2d 315, 316 (11th Cir. 1983), cert. denied,

467 U.S. 1243 (1984).
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The Regional Director argues that it was error for the ALJ

to deduct excess interim earnings during one period from back pay

due from another period. D. and 0. on Remand at 11; 2d D. and 0.

on Remand at 3.

The proper legal standard requires that interim
earnings in a given period (regardless of whether such
earnings exceed the amount of backpay due for that
period) offset the amount of backpay owed for that
period only, rather than offset the amount of backpay
due for another period. Thus, the ALJ's computation
should be modified so that excess interim earnings for
one period are set off within that period only.

Reg. Director's Memorandum at 28. The Regional Director has

articulated the correct standard. I find that the back pay owed

to Kenner should be modified so that his interim earnings in a

x. given period offset the amount of back pay owed for that period

only, rather than offset the amount of back pay due for another

period. National Labor Relations Board v. Seven-Un Bottlinq

Companv of Miami, Inc., 344 U.S. 344, 345-52 (1953); Darnell v.

City of Jasper, Alabama, 730 F.2d 653, 656-57 (11th Cir. 1984);

Leftwich v. Harris-Stowe State Collese, 702 F.2d 686, 693-94 (8th

Cir. 1983); United States v. Lee Wav Motor Freisht, Inc., 15

F.E.P. Cases 1385, 1388-89 (W.D. Okla. 1977), aff'd in relevant

Dart, 625 F.2d 918 (10th Cir. 1979); Richardson v. Ouik Trip

Corporation, 591 F. Supp. 1151, 1156 (S.D. Iowa 1984); Eoual

Emplovment Opportunitv Commission v. Riss International

Corporation, 35 F.E.P. Cases 423, 425 (W.D. MO. 1982). This

determination is consistent with Department practice in other
-

discrimination areas. See OFCCP v. Washinqton Metropolitan Area
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Transit Authority, Case No. 84-OFC-8, Decision on Back Pay and

Remand Order of the Assistant Secretary for Employment Standards,

August 23, 1989, slip op. at 14; Order Denying Motion to Amend

August 23 Order, November 17, 1989, slip op. at 9 (back pay award

under the Rehabilitation Act of 1973, 29 U.S.C. 5 793). See also

MACK A. PLAYER, EMPLOYMENT DISCRIMINATION LAW 444 (1988). Hence,

the Regional Director is correct in stating that "the back pay

due Roosevelt Kenner for the periods from g/12/75 - 4/15/76 and

10/23/76 - 6/23/77, [should] be amended from $-19.05 and $-491.00,

respectively, to zero, and, consequently, that his total backpay

award for the period through November 8, 1978, [should] be

increased by $510.05." Reg. Director's Memorandum at 30.-
The Regional Director requests that interest on the backpay

continue to accrue beyond the date of the ALJ's 1978 D. and 0.

through the date of payment pursuant to the Secretary's final

order at the rates established by the Secretary of the Treasury

under 26 U.S.C. § 6621 (1982).

The interest rates set forth by the Regional Director
and applied by ALJ Thomas are rates established by the
Secretary of the Treasury under 41 U.S.C. 611 in
conjunction with the Contract Disputes Act . . . .
However, in discrimination cases involving back pay,
the Federal courts have generally used the somewhat
higher rates established by the Federal Reserve Board
[sic] under 26 U.S.C. I 6621, . . . hereto. These
rates, which are based on prevailing market rates in
commercial transactions, have been held to be the most
appropriate measure of interest in cases involving back
pay because they represent the benefit to an employer
of withholding monies from a victim of the employerIs
unlawful conduct. Association Asainst Discrimination
in Emplovment,  Inc. v. City of Bridseport, 572 F. Supp.
494 (D. Conn. 1983).
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Reg. Director's Memorandum at 27, n.5. The Regional Director's

exception in favor of interest under 26 U.S.C. 5 6621 through the

actual date of payment made pursuant to the Secretary's final

order is consistent with the policy of making discriminatees

whole. See Albemarle Paner Comnanv v. Moody, 422 U.S. 405

(1975). Such make-whole relief to individual victims of

discrimination must take precedence over the City's broad

assertion that the assessment of interest "would impose a burden

on the taxpayers" that "is not needed to indicate the Department

of Labor's interest in this case." Letter to Office of

Administrative Law Judges from Mark Weber, Deputy Attorney

Counsel, City of Passaic, February 13, 1986, at 1. The focus in
-

this and other CETA cases involving governmental entities remains

the provision of appropriate remedial relief, including the

provision of interest. See 29 C.F.R. 3 20.58(a); Denartment of

Labor v. State of Florida Denartment of Labor and Emnlovment

Security, Case No. 84-CTA-228, Secretary's Final Decision and

Order, December 9, 1988, anneal docketed, No. 89-3015 (11th Cir.

Jan. 9, 1989); Broome v. City of Camden Employment and Traininq

Administration, Case No. 80-CETA-253, 80-CETA-371, Deputy

Secretary's Final Decision and Order, December 14, 1987, slip op.

at 16-17, 23-24, affld sub nom. Broome v. United States

Department of Labor, 870 F.2d 95 (3d Cir. 1989); Tavlor v.

Hampton Recreation and Hampton Manpower Services, Case No. 82-

- CETA-198, Secretary's Decision and Order, April 24, 1987, slip

op. at 10-12.
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The Regional Director argues that the ALJ erred in

designating the Regional Administrator as the appropriate

official to implement a future fund termination. The ALJ

ordered:

5. Should the Prime Sponsor, Passaic County, New
Jersey, fail to comply with the terms of this Order,
the Regional Administrator is authorized to terminate
further funding to the County under JTPA and to take
such other action as appropriate to effectuate the
terms of this decision.

D. and 0. on Remand at 15. The Secretary's 1982 Decision and

Order directed that the ALJ's order upon remand should contain

the following provisions:

I affirm paragraph 9 [of the 1978 ALJ D. and 0.1, as
modified below, (and also related paragraph 7) of the
ALJ's Order for purposes of this Order and also for
purposes of inclusion in any remedial order which may
be issued in the proceedings ordered hereunder.

* * * *

As modified, paragraph 9 shall read as follows:
"Failure to comnlv with the terms of this Order bv
either the Prime Sponsor, Passaic Countv, New Jersey,_
or the Prosram Asent, the City of Passaic, shall result
in the termination of all fundins under CETA and its
successor laws to the noncomplvins nartv or parties and
the refusal to srant or continue fundins under CETA and
its successor laws to the noncomplvins party or
parties." This modification is intended to clarify the
grant-related sanctions contained in paragraph 9 of the
ALJ's Order: to indicate that these sanctions apply to
funding under CETA and also under any successor laws
which may be enacted: and to provide that sanctions may
be taken against both the Prime Sponsor and the Program
Agent.

Id. at 18 (emphasis added). I agree with the Regional Director

that the above prescribed language is preferable since it does

not designate an improper official to implement a cut-off in the
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event the remedy is not provided promptly. Accordingly, the

ALJ's D. and 0. on Remand will be modified at 15 by deleting the

reference to the Regional Administrator and by specifying that

failure to comply shall result in the termination of JTPA and

other successor Federal funding.

Finally, the D. and 0. on Remand provides that: I[t]he

aforesaid backpay awards shall not be made either directly or

indirectly with CETA funds, but rather shall be funded from

regular revenue." fi. at 14. The Regional Director urges that

my final order clarify "that the backpay and related relief in

this case may not be paid out of any Federal financial

assistance, including JTPA funds, or other Federal funding

sources appropriated and paid to the respondents for specified

grant purp0ses.l' Reg. Director's Memorandum at 32-33 (emphasis

in original). Although I believe that the ALJ's reference to

llregular revenue," i.e. locally generated revenue, excludes

Federal financial assistance, my final order shall specify, in

accordance with the Secretary's 1982 D. and 0. at 5, that the

remedial relief may not be paid out of JTPA funds, funds under

any successor law, or any other Federal funding sources

appropriated and paid to the respondents for specified purposes.

ORDER

It is ordered that the November 27, 1985, D. and 0. on

Remand, as amended by the February 5, 1986, 2d D. and 0. on

Remand, is modified in accordance with the discussion, suora,

pertaining to the proper termination dates of the discriminatees'
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backpay periods: the treatment to be accorded Roosevelt Kenner's

interim earnings; the rates of prejudgment and postjudgment

interest for the individual awards: sanctions against the City

and County of Passaic for failure to comply with this decision

and order: the deletion of reference to the Regional Director

from the specified sanctions process; and the prohibition against

paying these awards with JTPA and

other Federal funds earmarked for

Accordingly:

any successor Federal funds, or

specified purposes.

1. Backpay shall be awarded to each discriminatee in
accordance with the guidelines and views contained in
this Final Decision and Order. Accordingly, the
backpay periods for the following individuals shall be
as follows:

Discriminatee

Jerome Croix

Stephen Allen

Rosalie Sessoms

Roosevelt Xenner

Manrin Wilson

John Young

Backpay Periods

September 30, 1975, through May 15,
1983;

September 30, 1975, through December 31,
1983;

August 27, 1975, through October 9,
1980;

August 27, 1975, through May 31, 1985;

August 27, 1975, through May 31, 1985:

August 27, 1975, through May 31, 1985;

2. Interim earnings of a discriminatee in a given period
(regardless of whether such earnings exceed the amount
of backpay due for that period) shall be offset against
the amount of backpay owed for that period only, rather
than the amount due for another period.

3. Prejudgment and postjudgment interest shall be paid
pursuant to the rates established under 26 U.S.C.
5 6621 (1982) through the actual date of payment made
pursuant to this Final Decision and Order. For
applicable payment rates to date, see Internal Revenue
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Service News Release IR-89-137 and rate table contained
therein at 4 (attached).

4. Failure to comply with the terms of this Final Decision
and Order by either the City of Passaic or the County
of Passaic shall result in the termination of funding
under JTPA and any successor laws to the noncomplying
party or parties and the refusal to grant or continue
funding under JTPA and any successor laws to the
noncomplying party or parties. Refusal to provide the
remedial relief ordered herein also may result in the
institution of a civil action or the pursuit of any
other remedies authorized under law. See 29 U.S.C.
5s 816, 834, 1591(e).

5. Remedial relief shall not be paid out of JTPA funds,
funds under any successor laws, or any other Federal
funding sources appropriated and paid to the parties
for specified purposes.

SO ORDERED.

Washington, D.C.
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Internal Revenue Service
Public Affairs Division
Washington, DC 20224

Media Contact. Tel. (202) 566-4024
Coptes: Tel. (202) 566-4054

IR-89-137

Washington -- The Internal Revenue Service today announced

that interest rates fo r  the  ca lendar  quar te r  beg inn ing  Jan.  1 ,

1990, will remain at ten percent for overpayments and eleven

percent for under-payments.

Under  the Tax Reform Act  of  1986,  the rate  of  interest  is

determined on a  quarter ly  basis , and the rate on underpayments is

one percent higher than the rate on overpayments. The rate

announced today is computed from the federal short-term rate

based on daily compounding determined during October 1989.

Rev.  Rul . 89-125,  announcing the new rates of  interest ,  is

at tached and wi l l  appear  in  Internal  Revenue Bul let in  No.  1989-

48, dated November 27, 1989.

X X X
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Section 6621.-- Determination of Interest Rate

26 CFR. 301.6621-l: Interest rate

Rev. Rul. 89-125

Section 6621 of the Internal Revenue Code establishes

differential rates for allowance of interest on tax overpayments

and assessment of interest on tax underpayments. Under section

6621(a)(l), the overpayment rate is the sum of the short-term

federal rate plus 2 percentage points. Under section 6621(a)(2),

the underpayment rate is the sum of the short-term federal rate

plus 3 percentage points.

Section 6621(b)(l) of the Code provides that the Secretary

shall determine the federal short-term rate for the first month in
each calendar quarter.

Section 6621(b)(2)(A) of the Code provides that the federal

short-term rate determined under section 6621(b)(l) for any month

shall apply during the first calendar quarter beginning after such

month.

Section 6621(b)(2)(B) of the Code provides that in determining

the addition to tax under section 6654 for failure to pay estimated
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tax for any taxable year, the federal short-term rate which applies

during the. 3rd month following such taxable year shall also apply

during the first 15 daysof the 4th month following such taxable

year.

Section 6621(b)(3) of the Code provides that the federal

short-term rate for any month shall be the federal short-term rate

determined during such month by the Secretary in accordance with

section 1274(d), rounded to the nearest full percent (or, if a

rr.ultiple of l/2 of 1 percent, the rate shall be increased to the

next highest full percent).

Notice 88-59, 1988-1 C.B. 546, announced that in determining

the quarterly interest rates to be used for overpayments and

underpayments of tax under section 6621 of the Code, the Internal

Revenue Service will use the federal short-term rate based on daily

compounding because that rate is most consistent with section 6621

which, pursuant to section 6622, is subject to daily compounding.

Rounded to the nearest full percent, the federal short-term

rate based on daily compounding determined during the month of

October 1989 is 8 percent. Accordingly, an overpayment rate of 10

percent and an underpayment rate of 11 percent is established for

the calendar quarter beginning January 1, 1990. The rates apply to

/ amounts bearing interest during that calendar quarter.

The 11 percent rate also applies to estimated tax

underpayments for the quarter and for the first 15 days in April.

Interest factors for daily compound interest for annual rates
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of 10 percent and 11 percent were published in Tables 16 and 17 of

Rev. Rroc. 83-7, 1983-l C.B. 583, 599, 600.

Annual interest rates to

section 6622 of the Code that

In the accompanying tables.

DRAFTING INFORMATION

be compounded daily pursuant to

apply for prior periods are set forth

The principal author of this revenue ruling is Mary Jane

Kossar of the Office of the Assistant Chief Counsel (Income Tax &

Accounting. 1 For further information regarding this revenue ruling

contact Mrs. Kossar on (202) 566-3453 (not a toll-free call).
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TABLE OF INTEREST RATES

PERIODS BEF-ORE JUL. 1, 1975 - DEC. 31, 1986

OVERPAYMENTS AND UNDERPAYMENTS

PERIOD RATE DAILY RATE TABLE
IN 1983-l C.B.

Before Jul. 1, 1975
Jul. 1, 1975--Jan. 31,
Feb. 1, 1976--Jan. 31,
Feb. 1, 1978--Jan. 31,
Feb. 1, 1980--Jan. 31,
Feb. 1, 1982--Dec. 31,
Jan. 1, 1983--Jun. 30,
Jul. 1, 1983--Dec. 31,
Jan. 1, 1984--Jun. 30,
Jul. 1, 1984--Dec. 31,
Jan. 1, 1985--Jun. 30,
Jul. 1, 1985--Dec. 31,
Jan. 1, 1986--Jun. 30,
Jul. 1, 1986--Dec. 31,

1976
1978
1980
1982
1982
1983
1983
1984
1984
1985
1985
1986
1986

6% Table 2, pg. 586
9% Table 4, pg. 588
7% Table 3, pg. 587
6% Table 2, pg. 586

12% Table 5, pg. 588
20% Table 6, pg. 588
16% Table 22, pg. 605
11% Table 17, pg. 600
11% Table 41, pg. 625
11% Table 41, pg. 625
13% Table 19, pg. 602
11% Table 17, pg. 600
10% Table 16, pg. 599
9% Table 15, pg. 598

Jan. 1, 1987--Mar. 31, 1987
Apr. 1, 1987--Jun. 1, 1987
Jul. 1, 1987--Sep. 30, 1987
Oct. 1, 1987--Dec. 31, 1987
Jan. 1, 1988--Mar. 31, 1988
Apr. 1, 1988--Jun. 1, 1988
Jul. 1, 1988--Sep. 30, 1988
Oct. 1, 1988--Dec. 31, 1988
Jan. 1, 1989--Mar. 31, 1989
Apr. 1, 1989--Jun. 30, 1989
Jul. 1, 1989--Sep. 30, 1989
Oct. 1, 1989--Dec. 31, 1989
Jan. 1, 1990--Mar. 31, 1990

TABLE OF INTEREST RATES

FROM JAN. 1, 1987 - PRESENT

OVERPAYMENTS UNDERPAYMENTS

RATE TABLE PG. RATE TABLE PG.

8% 14 597 9% 15 598
8% 14 597 9% 15 598
8% 14 597 9% 15 598
9% 15 598 10% 16 599

10% 40 624 11% 41 625
9% 39 623 10% 40 624
9% 39 623 10% 40 624

10% 40 624 11% 41 625
10% 16 599 11% 17 600
11% 17 600 12% 18 601
11% 17 600 12% 18 601
10% 16 599 11% 17 600
10% 16 599 11% 17 600

J
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Room N-2101
200 Constitution Ave., N.W.
Washington, DC 20210

David 0. Williams
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Charles Wood
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