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MARI A HERNANDEZ,
COVPLAI NANT,
V.

ORANGE COUNTY MANPOAER COWM SSI ON,
ET AL.,

RESPONDENTS.
BEFORE: THE SECRETARY OF LABOR

FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enploynent and
Training Act (CETA or the Act), 29 U S.C §§ 801-999 (Supp. V
1981). ¥ The primary issue is whether conpensatory damages are
avail able to prevailing conplainants under the CETA

BACKCGROUND

Orange County Manpower Conmmission (OCMC) is a CETA prine

sponsor whose subrecipient, Casa Placentia, Inc. (CPl),

wrongful |y di scharged Conpl ai nant Maria Hernandez, a former CETA-

V Effective Cctober 13, 1982, the CETA was repl aced by the
Job Training Partnership Act (JTPA), 29 U S.C. §§ 1501-1781
(1982). However, the CETA continues to govern admnistrative
or judicial proceedings pending on Cctober 13, 1982, or begun
betmee? fbtober 13, 1982, and Septenber 30, 1984. 29 U S C

§ 1591(e).
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partici pant enployee, on June 8, 1978. Hernandez appeal ed her
dismssal to the CPl board of directors and to OCMC. OCMC
assigned the matter to a hearing officer who issued a deci sion on
Sept enber 19, 1978, in which he found that the discharge was
wi t hout good cause, as well as being procedurally inproper. The
hearing officer awarded Hernandez back pay from the date of her
di scharge until August 31, 1978 (the expiration date of the CETA
grant under which she had been enployed), attorneys' fees and
"special and punitive damages" in conpensation for apartment
rent, noving costs, and expenses incurred in defense of an
unl awf ul detainer action.

Thereafter, Hernandez requested that the Departnent of
Labor (DOL) certify the ocmchearing officer's decision for
enforcenent. The DOL Gant O ficer subsequently affirnmed the
hearing officer's finding of inproper discharge and order of back
pay. The Gant Oficer reversed the hearing officer's award of
"special and punitive" damages and the attorneys' fee award on
the ground that such awards were not authorized under the Act or
regul ations.

Her nandez appealed that determnation to the Ofice of
Adm ni strative Law Judges. Admnistrative Law Judge (ALJ)
Everette E. Thomas issued a Decision and Oder (D. and 0.) on
December 5, 1980, upholding the back pay and damages awards. The

ALJ consi dered the danages described by the OCMC hearing officer
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as "special and punitive" to be conpensatory in nature. The ALJ
also affirmed the Grant Officer's denial of attorneys' fees. ¥

On January 5, 1981, OCMC appeal ed the ALJ's conpensatory
damages award to the Secretary of Labor. On January 7, 1981,
Hernandez' attorney wote to the Secretary in partial support of
the ALI's decision, and on January 14 he petitioned the Secretary
to nodify the decision. On January 14, 1981, the Gant Oficer
urged the Secretary to review the ALI's decision. On January 19,
1981, the Secretary issued an order asserting jurisdiction in the
case and vacating and staying the ALI's deci sion pending final
det erm nati on. Only those portions of the ALJ's deci sion
concerni ng conpensatory danages and ocMC's joi nt and several
liability have been challenged, and accordingly the finding of
wrongful discharge and the order of back pay are not at issue.
20 CF.R § 676.91(f).

DI SCUSSI ON

| Conmpensat ory Danases

The ALT determned that the CETA and its inplenenting
regul ati ons authorized conpensatory damages awards when

traditional renedies, e.g., reinstatement, were unavail able

¥ CETA legislation, enacted in 1973, Pub. L. No. 93-203, 87
Stat. 839, was revised by the CETA anendnents of Cctober 27,

1978, Pub. L. No. 95-524, 92 Stat. 1909. New regul ations then
were pronulgated to inplenment the anmendnents. 44 Fed. Reg.
19,990 (April 3, 1979). Wile the hearing officer's decision was
I ssued under former regulations, 29 CF.R Part 98 (1978), the
ALJ, consistent with the parties' agreenent, decided the case
under the anmended Act and new regulations, in particular 29

US C §816(f) and 20 CF.R § 676.91(c). D. and 0. at 2 n. 2,

5.
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through no fault of the CETA participant. D. and 0. at 4. The
ALJ reasoned:

29 U.S.C. § 816(f) gives the Secretary of Labor _

authority to "take such action or order such corrective

measures" With respect to the aggrieved CETA

partici pant "as necessary." Pursuant to the Act, the

Secretary pronulgated the renedial provisions of the

CETA regulations authorizing orders of relief

containing terns that are consistent with and that wll

ef fectuate the purposes of the Act. | find that 29

U S.C §816(f) and 20 CF.R_§ 676.91(c) provide the

necessary authority under CETA for an award of specia

damages when that is the only adequate nethod of
conpensating the conplainant.
D. and 0. at 5. | disagree. M reading of the statute persuades
nme that conpensatory damages awards are not available to
prevailing conplainants under the CETA

Relief generally available to persons wongfully discharged
I's dependent upon the particular statute under which a claimis
brought. Statutory relief may include (1) affirmative or
corrective action necessary to correct the wongful conduct,
including reinstatement and associated restitution, e.g., back
pay; (2) damages, typically conpensatory or exenplary; and (3)
reasonably incurred costs and expenses, including attorneys' and
expert wtness fees.

The CETA authorizes only the first formof relief. In
particular, section 106(f) provides that upon determ ning that
any grant recipient has engaged in discrimnation, unlaw ul
deni al of benefits, or other failure, "the Secretary shal

take such action or order such corrective nmeasures, as necessary,

with respect to the recipient or the aggrieved person, orboth."
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(Enphasis added). ¥ The absence of |anguage specifically
authorizing recovery of damages, costs, or expenses strongly
suggests that they are not available. ¥ | note that in related
contexts the courts have read statutory provisions for
"appropriate affirmative, corrective action" as meaning
reinstatenent or hire rather than the award of danages unless
damages expressly are made available. See, e.g., Johnson v.
Rai | wav_Express Agency, 421 U.S. 454, 457-460 (1975); Ri.cherson
v. Jones, 551 F.2d4 918, 926-928 (3d Cr. 1977).

The remai nder of section 106 supports this conclusion in

that the Secretary is charged exclusively with taking "action" in

¥ Noting that the CETA requires the Secretary to institute
"necessary" corrective measures, 29 U.S. C. § 816(f), and that the
regul ations permt sanctions which "will effectuate the purpose"
of the CETA, 20 CF.R § 676.91(c), the court in City of

Phi | adel phia v. U.S. Department of Labor, 723 r.2d4 330, 333 (3d
Cir. 1983), held that, read together, these provisions invoke
back pay as a permssible, but not presunptive, remedy, and that
such an award I1s justified only upon a particularized show ng of
appropri at eness.

Y f. 42 U.S.C s 5851(b)$2)(B) (1982) ("Secretary shall order
[discrininatog to (i) take affirmative action to abate the
violation, and (ii) reinstate the conplainant to his forner
position together with the conpensation (including back pay),
terns, conditions, and privileges of his enploynent, and the
Secretary may order such person to provide conpensatory damages
to the complainant.") (on request, all costs and expenses,
i ncluding attorneys fees, "shall" be assessed); 42 U S.C
§ 9610(b) and (c) (1982) &Secretary shal | issue decision
requiring violator "to take such affirmative action to abate the
violation as the Secretary ... deens appropriate, including,
but not limted to, the rehiring or reinstatenent of the enployee
to his former position with conpensation”; award of
reasonabl e "costs and expenses (including the attorney's fees)"
al so avail abl e).
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furtherance of statutory purposes. ¥ Vis-a-vis CETA grantees,
t hese actions generally include plan revocation and conplete or
partial termnation of financial assistance, ordering appropriate
sanctions or corrective actions, including the repaynment of
m sspent funds from non-CETA sources, and the w thhol ding of
future funding. 29 C.F.R § 816(c) and (d). ¥ The Secretary
also is enmpowered to withhold funds otherw se payable in order
to recover anmounts unlawfully or inproperly expended. 29 U S. C
§ 816(9). If wthholding results from fraud or abuse, the
Secretary may order a prime sponsor to proceed in conducting a
program on the basis of other, non-CETA funding. 1Id. Finally,
in order to ensure conpliance, the Secretary may require
participation in an audit program 29 U S C § 816(j).

Perhaps the nost telling indication that relief is limted,
however, appears at subsection 106(1) which reads: "The

exi stence of remedies under this section shall not preclude any

¥  Purposes of the Act are to provide job training and

enpl oyment opportunities for econom cally disadvantaged,

unenpl oyed, or underenployed persons and to ensure that training
and other services lead to "enploynent opportunities and enhance
self-sufficiency by establishing a flexible, coordinated, and
decentralized system of Federal, State, and |ocal prograns."

29 U.S.C. § 801. The Act also is designed to provide for the
"coordination of plans, prograns, and activities under this Act
w th econom c devel opnent, comunity devel opnent, and rel ated
activities, such as vocational education, vocationa
rehabilitation, public assistance, self-enploynent training,

and social service programs." Id.

¢ Such actions are taken in the event of a pattern or practice
of violative discrimnation, failure to carry out fundanenta
purposes of the CETA, failure to proceed appropriately against
ot her recipients, or conducting a public service enploynent
programin violation of the Act or regulations.
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person, who alleges that an action of a prime sponsor or of any
other recipient violates any of the provisions of the Act or the
regul ati ons pronul gated under the Act, frominstituting a civi
action or pursuing any other remedies authorized under Federal
State, or local law.” 29 U S.C. § 816(1). This |anguage
suggests that a person aggrieved under subsection 106(f) may not
be accorded a conplete remedy under the CETA, i.e., that relief
in the form of damages nmay be available as the result of other
actions in other forums.

The legislative history of CETA is consistent. The Senate
Report discusses as "sanctions" under section 106, revocation
of sponsorship and term nation or suspension of financia
assistance. S. Rep. No. 891, 95th Cong., 2d Sess. 16, reprinted
in 1978 U.S. Code Cong. & Admin. News (USCAN) 4495-4496. In
di scussing particular subsections, the report states:

Subsection (c) authorizes the Secretary ...to ...

take such corrective actions as ordering the repaynent

of msspent funds, wthholding future funding, and

taking direct legal action against recipients,

subgrantees, subcontractors and operators under

nonfinancial agreenents, or ordering the recipient to

take legal action to recover misspent funds or protect

the integrity of the program ... Subsection (d)

authorizes the Secretary to protect persons who either

make conplaints or testify against a recipient from

actions by the recipient. Subsection (e) provides that

nothing in this act precludes a person who alleges a

violation of the act or regulations frominstituting a

civil action.
s. Rep. at 81; 1978 uscaN at 4561. The House Conference Report
describes the Secretary as possessing authority under section 106

to take "corrective actions" Or "measures," and coments that the
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exi stence of section 106 renedi es "does not preclude a person
frominstituting a civil action or pursuing other remedies
aut hori zed under [other] law[s)."™ H Conf. Rep. No. 1765, 95th
Cong., 2d Sess. 125, 1978 uscan at 4589-4590.

Thus, an exam nation of the statute and its history
establishes that the prinmary object in authorizing the Secretary
to take action under section 106 is to maintain the integrity of
the CETA program by restoring plans to their intended operation
and, in sone instances, by elimnating recipients from further
participation. \ereas reinstatement of a participant enployee,
wi th enploynent conpensation, terns, conditions, and privileges,
woul d represent an aspect of plan restoration, an award to
conpensate for injury to the enployee, resulting from lack of
i ncone because of discrimnation or failure, would not.
Accordingly, | conclude that conpensatory damages are not
avai | abl e under the CETA, ¥ and the aAL3's danages award is

reversed

I, Liabilitv of G antee

In its brief to the Secretary, OCMC states that the ALI's
decision fails to specify which Respondent, OCMC or CPlI, should
conpensate Hernandez for back pay. OCMC requests that the
Secretary hold only CPl liable for payment.

Y In examning an anal ogous provision in the JTPA, 29 U S.C
§ 1574(g) and (h), and its history, | have found nothing to
support a different outcone here. see S. Rep. No. 469, 97th
Cong., 2d Sess. 121, reprinted in 1982 uscaN at 2636, 2743.
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n San Dieqo Reqi onal Employment and Training Consortiumv.
U.S. Departnent of lLabor, 713 F.2d 1441 (9th CGr. 1983), the
court determned that a prine sponsor could be held jointly and
severally liable for a CETA violation commtted by its
subrecipient. In an attenpt to decentralize the planning and
adm ni stration of enployment prograns, the CETA invests prine
sponsors with the responsibility to supervise, police, and
enforce against its subgrantees in order that their prograns
operate properly and effectively. Id. at 1444-1445. The court
cited MIlwaukee County v. Peters, 682 F.2d 609, 612 (7th GCr.

1882), which states:

[Tihe overall scheme of the CETA programis that the
Departnent of Labor will deal primarily with its
rantees, and grantees will have responsibility for
urther ramfications of the program SpeC| fically,
the grantee has responsibility for the "devel opnent
approval and operat| on of all contracts and subgrants"
. 29 CER 98.27(d),. . . . Holding the prime
sponsor liable for back pay awards is consonant with
the |egislative schene.

Mbreover, "[a] grantee may arrange for another entity to perform
the grantee's obligations under the latter's CETA agreement with
this Departnent, but doing so does not divest the grantee of
liability for nonperformance of those obligations." U.S.

Departnent of Labor v. California Indian Manpower Consortium

Inc., Case No. 85-CTA-124, Sec. Final Decision and Oder,
Cct ober 25, 1988, slip op. at 4. see Colorado Departnent of

Labor & Enploynment v. U.S. Departnent of Labor, 875 F.2d 791,

801-802 (10th Gr. 1989)(without question, prine sponsor can be

held liable for violation of regulations by subrecipient).
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Accord City of Garv, Ind. v. U S. Department of Labor, 793 F.2d

873, 875 (7th Gr. 1986); Action, Inc., v, Donovan, 789 F.2d 14583,
1460 (10th Cir. 1986). Accordingly, | hold OCMC jointly and
severally liable with CPI for paynment of back pay to Hernandez.
ORDER

Orange County Manpower Conm ssion and Casa Placentia, Inc.,
shall pay Conpl ai nant Maria Hernandez back pay conpensation
conputed at her nost recent CPl rate from June 8, 1978, until
August 31, 1978, less any wages earned by her during that period.
Prej udgnent and postjudgnent interest shall be paid pursuant to
the rates established under 26 U S.C. § 6621 (1982) through the
actual date of paynent made pursuant to this Final Decision and

O der. city of chicagqo v. U.S. Departnent of Labor, 753 F.2d

606, 608 (7th Cir. 1985) (award of prejudgnment interest
appropriate under the CETA as inherent conponent of back pay

remedy); Taylor v. Hanpton Recreation and Hampton Manpower

Services, Case No. 82-CETA-198, Sec. Final Decision and Order,
April 24, 1987, slip op. at 10-12. ¥
For applicable payment rates through March 31, 1990, see

I nternal Revenue Service News Release |IR-89-137 and rate table

¥ This nethod has been approved in deternining prejudgnment
interest on NLRA and Title VII back pay awards. See, e.
Florida Steel corp., 231 NLRB No. 117, 1977-78 NLRB Dec. (
par. 18,484 at 30,713-30,714 (1977); EEQC v. FLC & Bros. Rebel,
Inc.. 663 F. Supp. 864, 869 (WD. Va. 1987), aff'd, 846 F.2d 70
(4th Cr. 1988); EEQCC v. Woster Brush Co., 523 F. Supp. 1256,
1268 (N.D. Chio 1981), aff'd in relevant part n V.
Woster Brush Co. Employees Relief Ass'n, 727 F.2d 566, 579 (6th
Gr. 1984); EEOCC v. Pacific Press Pub. Ass'n, 482 F. Supp. 1291,
1319-1320 (N.D. Cal. 1979), aff'd, 676 F.2d 1272 (9th Cr. 1982).

2!
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