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FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enployment and
Training Act (CETA or the Act), 29 U S C s§§ 801-999 (Supp. V
1981), ¥ and regul ations promul gated thereunder at 20 C.F. R
Parts 675-680 (1989). The grantee, Louisiana Departnent of
Labor, filed exceptions to the Decision and Order (D. and 0.) of
Adm nistrative Law Judge (Ary) Martin J. Dolan, Jr., upholding
the Gant Oficer's disallowance of certain expended CETA funds.
The case was accepted for review in accordance with the
provisions of 20 C F.R § 676.91(f).

The Grant Oficer disallowed $6,398.13 in costs expended by
the subgrantee, West Carroll Parish Police Jury, for enploying an
ineligible participant, Conplainant's Exhibit (CX) 1, tab F, and
denied the request of the grantee to waive repaynent of CETA
funds. CX 1, tab B. In denying the waiver request, the Gant

O ficer concluded thatt § jtern 2 of the criteria for waiver (20

Y CETA was repeal ed effective Cctober 12, 1982. The repl acement
statute, the Job Training Partnership Act, 29 U S C g§§ 1501-

1791 (1988}, provides that fendi ng proceedi ngs under CETA are not
affected. 29 U S.C § 1591(e).
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CF.R § 676.88(c)] requires immediate termnation of ineligible
participants when identified by the subgrantee or prine sponsor
This requirenent was not nmet." # CX 1, tab B.

The ALJ did not address the Gant Oficer's finding that the
grantee did not neet the requirenent in item 2 of the waiver
criteria. Instead, he reasoned that the Grant Officer has the
discretion to waive or not waive costs, whether or not all the
specified criteria are net. D. and 0. at 2. The ALJ found that
the Gant Oficer did not abuse his discretion and concluded that

the disallowance of questioned costs was warranted and must be
upheld. D. and 0. at 2-3.

¥ Section 676.88(c) provides:

(c) Allowability of certain tioned costs. In any
case in which the Gant Oficer determnes that there
I's sufficient evidence that funds have been m sspent,
the Gant Oficer shall disallow the costs, except that
costs associated with ineligible participants and

ublic service enploynent prograns may be allowed when
Phe G ant O‘ficernpfi%ds: Prog y

_ (1) The activity was not fraudul ent and the
violation did not take place with the know edge of the
reci pient or subrecipient; and

~(2) I'mediate action was taken to renmove the
ineligible participant: and

(3) Eligibility determ nation procedures or other
such nmanagement systens and nechani sns required in
these regul ations, were properly followed and
moni tored: and

(4) I'nmmediate action was taken to remedy the
probl em causing the questioned activity or
ineligibility; and

~(5) The magnitude of questioned costs or
activities is not substantial.
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DI SCUSSI ON

A Termnation of the Ineligible Participant,.

The grantee discovered that one of its CETA enpl oyees,
Doris J. Vining, was an ineligible participant through an audit
conducted after her term of enploynent had concluded. Transcript
(T.) 8, 27, 30. The grantee alleged, T. 10, and the Gant
Officer did not contest, that it conplied with the regulations,
20 CF.R § 676.75-3, for determning eligibility for CETA
applicants. Under Section 676.75-3, each grantee and subgrantee
must establish an eligibility determnation system which is to be
based on attestations by the applicant, a thirty day review of
the applications, and quarterly sanple verifications with the
sanple not to exceed ten percent of the applicants. Although the
grantee followed the applicable regulations, the Gant Oficer
decided that item?2 of the waiver criteria was not met because
the ineligible participant was termnated when the public service
enpl oyment program ended and not for reasons of ineligibility.
cx 1, tab B

The grantee contends that the Gant Oficer erred in finding
that item 2 was not net because it could not satisfy item 2 since
It was unable to termnate an already termnated participant of a
defunct program  Appellant's Proposed Findings at 2, 5. The ALJ
did not reach this issue, presumably because, in his view, the
Gant Oficer had the discretion to waive repaynment of questioned
costs whether or not all the specified waiver criteria were net.

| disagree. The five criteria set forth in Section 676.88(c) are
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joined by the word "and," signifying that all criteria nmust be
satisfied before the Gant Oficer has the discretion to allow
questioned costs.

The grantee essentially asks to be absolved from the
responsibility for satisfying item 2 based on inpossibility. The
doctrine of inpossibility is well recognized in the field of
contract |aw as a defense to nonperformance. The doctrine is
essentially equitable in character, based on the unfairness or
unreasonabl eness of giving a contract the absolute force which
its words clearly state. opera Co. of Boston v. Wlf Trap
Foundation. 817 r.2d4 1094, 1100 (4th Cir. 1987). | conclude that
the inpossibility concept also applies to Section 676.88(c).

Wth the exception of criterion 5, Section 676.88(c) essentially
| ooks to the good faith of the grantee as a basis for discretion
to allow questioned costs. |f the grantee has exhibited good
faith byconplying with applicable regulations, it would be
unfair and unreasonable to conclude that a Grant Officer has no
discretion to allow questioned costs under Section 676.88(c)
solely because it is inpossible for the grantee to conply
literally with all of the waiver criteria. | therefore agree
with the grantee, Appellant's Proposed Findings at 5, that the
intent of item 2, provided the grantee has followed the
eligibility determnation regulations, is that no CETA funds be
expended for a participant after discovery of ineligibility.
Under this interpretation, the grantee has met item 2 of the

wai ver criteria. Inasnuch as the Gant Officer has not alleged
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that the grantee has failed to satisfy the other waiver criteria,

| conclude that it has met all the criteria of Section 676.88(c).
B.

Reffusall _to Waive Ouestioned Co

676.88(c) Criteria are satisfied,

Subsequent to the aLi's decision in this case, it was
deternmined that "[ejven if all five criteria have been net, the
Gant Oficer retains discretion under 29 CF.R § 676.88(c) to
refuse to allow costs for msspent funds, but he nust provide

reasons for doing so Ln the matterof city of Torrance, Case

No. 79-CETA-254, Sec. Decision, March 22, 1988, slip op. at 6.
See alsa Action, Inc. v. Donovan, 789 F.2d 1453, 1459 (10th Cir.

1986) (there may be considerations which explain a decision not
to exercise discretion to allow costs). Under Section 706 of the
Admi nistrative Procedure Act, 5 U.S.C. § 706 (1988), federal
agencies are required to explain the basis for their actions
clearly enough to pernit effective judicial review

|nternational Lonashoremen's Association v. National Mediation

Board, 870 F.2d4 733, 735 (D.C. Cir. 1989).

In the instant case, the aL¥'s decision to disallowthe
questioned CETA costs was predicated entirely upon his
determnation that the Gant Oficer did not abuse his

di scretion ¥. The ALy, however, cites no reasons why the G ant

¥ The abuse of discretion standard of review was effectively

di sapproved in city of Torrance, supra. Wile the Gant Oficer
has discretion in the first instance to waive or not waive costs,
rovided the five criteria have been net, when a case is before
he ALJ, the ALJ is to make an independent determnation, giving
nque deference” to the decision of the Grant Officer. Slip op.
at 5.
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Officer's exercise of discretion was proper. A review of the
record indicates that the only evidence which could provide
reasons for not waiving the questioned costs is the testinony of
Li ndsey Crenshaw, an enployee of the Enploynment and Training
Admi ni strati on.

M. Crenshaw stated that the grantee could have done nore by
checking the wage record informati on ninety days after the
ineligible participant enrolled. T. 22. \Wen informed that the
grantee did check that information for the ten percent sanple of
participants as required by the regulations, M. Crenshaw replied
that followng the regulations is "not sufficient if there are
i ndi vidual participants nmoving through the system and being
subsi di zed with federal dollars.™ T. 23.

This evidence does not constitute legitimte reasons for not
wai ving costs under Section 676.88(c) because, as the grantee
argues, Appellant's Proposed Findings at 7, it would anount to
penalizing the grantee for failing to take action even though it
met the duty of verifying eligibility and had no know edge t hat
corrective action should be taken. Accordingly, | reverse the
aLJg's finding that the CETA costs questioned by the Gant O ficer
must be disall owed.

CONCLUSI ONS AND ORDER

The Grant Oficer's determnation that the grantee did not
satisfy item 2 of the waiver criteria in 20 CF.R § 676.88(c) is
reversed. The ALJ's conclusion that the CETA costs of $6,398.13

questioned by the Gant Oficer nust be disallowed also is
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reversed, and the sum of $6,398.13, spent by the grantee for the

enpl oynent of participant Doris J. Vining, is allowed.

SO CORDERED.

Secr ry of Labor
Washi ngton, D.C
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