U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTCN, D.C.

DATE: My 1, 1991
CASE NO. 80-CET-212

IN THE MATTER OF

SAN DI EGO REG ONAL EMPLOYNMENT
AND TRAI NI NG CONSCRTI UM ( RETC)

V.

CH CANO FEDERATI ON.
BEFORE: THE SECRETARY OF LABOR

FI NAL DECI SION AND ORDER

This case arises under the Conprehensive Enploynent and
Training Act (CETA), 29 U S.C. s§§ 801-999 (Supp. V 1981), ¥ and
regul ations promul gated thereunder at 20 CF.R Parts 675-680
(1990). Administrative Law Judge (ALT) Thomas Schneider, in a
Decision and Order (D. and 0.) dated April 2, 1987, dism ssed
with prejudice the claimof RETC, the prime sponsor, against
Chi cano Federation, the subgrantee, for disallowed CETA costs

of approxinmately $17,000 as determned by RETC. The ALJ al so

limited +the cl=2im ~f the Department Of Labor Crant Officer

e walhsaw WA A

against RETC i Zese No. ¥2-2TA-231 by excl adiag the amount at

V CETA was repeal ed effective October 12, 1982. The

repl acement statute, the Job Training Partnership Act, 29 US.C
§§ 1501-1791 (1988), provides that pending proceedings under CETA
are not affected. 29 U S.C § 1591(e).
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issue in this case. # D. and 0. at 5. chicano's counsel then
submtted an application for attorney fees under the Equal Access
to Justice Act (EAJA), Rub. L. No. 96-481, title Il, 94 Stat.
2325 (1980), as amended by Rub. L. No. 99-80, 99 Stat. 183 (1985)
(codified at 5 U S.C. § 504 (1988) as applied to admnistrative
agencies). In aSupplenmental Reconmended Decision Awarding
Attorney's Fees (S.R D.) dated March 22, 1988, the ALY awarded
Chicano fees and costs of $13,453.73. S R D at 4. Upon request
of the Gant Oficer the case was accepted for Secretarial
review. M review proceeds in accordance with the provisions of
29 CF.R Part 16, esp. § 16.306 (1990).
BACKGROUND
This case began as a result of an audit by RETC of costs

incurred by Chicano on two contracts. Total tentative
di sal | owabl e expenditures of $44,233.37 were identified at the
July 2, 1979, RETC Policy Board neeting. Admnistrative File
Exhibit (A F. Ex.) Al. Chicano requested a hearing on the
di sal lowed costs, and a hearing was held by RETC on August 28,
1979. The Hearing O ficer ruled on Septenber 6, 1979, that

Chi cano was responsible for $17,540.45 iin disailowed costs. A F.
Ex. A-8 . The Gant officer, by letter dated January 25, 198u,

uphield the hearing officer' s rul ing.

#¥ |n Case No. 82-CTA-231 the Grant Officer asserts a claim

agai nst RETC for apﬁrom matel y $135, 000, which, under a joint and
several liability theory, includes the $17,000 RETC al |l eged was
due from Chicano. D. and 0. at 2. The ALI's order limting the
Gant Oficer's $17,000 claimis interlocutory in Case No. 82-
CTA-231 which is pending separately for final decision.
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Chicano requested an ALY hearing and then a trial de novo,
the latter request being granted by ALY Al exander Karst on
February 12, 1982. ¥ As explained infra the trial never took
pl ace.

On Septenber 20, 1985, the Gant O ficer noved to hold this
case in abeyance pending the United States Supreme Court's
decision in Brock v. Pierce County, 476 U S. 253 (1986). The ALY
granted the notion, and after the decision in Pierce County, a

hearing was held on March 11, 1987, to consider RETC's notion to
limt the issues and Chicano's motion to dismss. On April 2,
1987, the ALY issued his decision dismssing RETc's cl ai m agai nst
Chicano, finding that essential wtnesses were no |onger
avai | abl e and pertinent docunentary evidence had been
i nadvertently destroyed and, therefore, Chicano could not get a
fair trial. D. and 0. at 4. Chicano's attorney feeapplication
was filed with the ALY on June 16, 1987.

DI SCUSSI ON

A Tineliness of Fee Application

The Grant Oficer alleges that the aLy | acked jurisdiction
to grant the fee award because the fee applicaticn was nct timely
filed. Granc o¢ficer's Brief (GO Br.) at 7. <aicapo contends
that the Gant gzeicer 1S precluded frevacrsosigriihnaraera

based on lack of tineliness since that issue was not raised

before the ALJ. Chicano's Menorandum of Points and Authorities

¥ ALY Karst failed to state any legal authority for granting a
trial de novo.
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(Chi. Mem) at 4-5. As the Gant Oficer argues, the statutory
time limtation under EAJA is a jurisdictional prerequisite to an

award of attorney fees. Russell v. National Mediation Board, 764
P.2d 341, 346 (5th Cr. 1985). See also Melkonvan v. Heckler

895 F.2d 556, 557 (9th Cir. 1990). It therefore can be raised as

an issue at any tinme.

EAJA requires that a party seeking an award of attorney fees
subnit an application "within thirty days of a final disposition
in the adversary adjudication." 5 U S.C. § 504(a)(2). Al though
there has been a split of opinion as to the nmeaning of "final
disposition," see McOouiston v. Marsh, 707 F.2d 1082, 1085 (9th

Cr. 1983) (request untimely if filed nore than thirty days after
court has entered judgnment), the courts now unifornmy hold that

a fee application is tinely if filed within 30 days of when the

time to file an appeal has expired. See, e.qg., Papazian V.
Bowen, 856 F.2d 1455, 1456 (9th Cir. 1988); FEeldpausch v.

Heckl er, 763 F.2d 229, 232 (6th Cir. 1985); Massachusetts Union
of Public Housins Tenants v. Pierce, 755 Fr.2d 177, 180 (D.C. Cr.
1985) .

Iu CETA cases, the time [or appeal from an ALJT deci sion
iesynverned by 20 C.F.R. § 676.91(f) which provides that a
dissailisiied party may fileexceptions within 30 days after
receipt of the ALY decision. In the instant case, the ALJ's
notice of transmttal of the April 2, 1987, D. and O, although
citing 20 CF.R § 676.91(f), states that the decision becomes
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final "unless the Secretary nodifies or vacates the decision
within 40 days after it is served."

The Grant Oficer contends that the ALY | acked authority to
extend the period for seeking review and argues that the notice
of transmttal does not operate as an estoppel because it is
inconsistent with the plain wording of the regulation. GO Br.
at 12-13. Wiile | do not necessarily disagree with these
contentions, it is always within the discretion of an agency to
relax or nodify its procedural rules when the ends of justice
require. American Farm Lines v. Black Ball Freisht Service, 397
U.S. 532, 539 (1970); onslow Countv, North Carolina v. Unjted

St at es_Department of Labor, 774 F.2d 607, 611 (4th Gr. 1985);
National Labor Relations Board v. Mnsanto Chem cal Co., 205 F.2d
763, 764 (8th Cir. 1953) (application for review of NLRB Regi onal
Director's order accepted although filed six days after tine
fixed by NLRB rule). [Inasnuch as the notice of transmttal was
msleading, | decline to hold Chicano to the 30 day appeal period
stated in 20 CF.R § 676.91(f).

Chicano was served with a copy of the D. and 0. by nmail on
April 2, 1s87. Acding together the 46 day period stated in the
noti ce of transmittal. the additional five day period aliowed
when a docuieint is o&rved by mail, 25 C.F.R. § 1s6.5{c){3jand the
30 day period provided in EAJA, Chicano's fee petition would be
due on June 16, 1987. Chicano's fee petition, filed on June 16,

1987, was therefore tinely.
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EAJA provides that attorney fees and expenses shall be
awarded to a prevailing party unless the position of the agency
is substantially justified. 5 U S C § 504(a)(l). In finding
that the Gant Officer's position was not substantially
justified, the ALJ stated that the delay follow ng the
February 12, 1982, grant of a trial de novo resulted in the |oss
of evidence and the disappearance of w tnesses which nade a fair
trial inpossible. He also found that Chicano made numnerous
settlenent proposals in 1982 and 1983 which could have ended the
case had the Grant Oficer sinply approved one of them Instead
the ALJ noted, the Grant Officer "chose to delay.” ¥ S.R D.
at 3. The ALT therefore concluded that the Gant Oficer had
not met his burden of showing that the long delay was not
attributable to him Id.

Al t hough "substantially justified" usually refers to the
agency's litigation position on the nerits, both EAJA ¥ and the
courts have recogni zed that an award of attorney fees may be
proper where the agency, as litigator, is responsible for

delaying the proceedings.

&/ The ALJ fuirther not ed that the CUsSE wWao atuzcu firem O:t Obel’
1, 1985 to My 19, 1986, gendlng the Supreme Court's decision in
Plerce County.” S.RD at 3. Is not clear if the ALY
considered the Grant Officer's requested stay a delaying tactic.

¥ EAJA provides that position of the agency neans "in addition
to the position taken by the agency in the adversary

adj udi cation, the action or failure to act by the agency upon
whi ch the adversarK adj udication is based:. .." U SC

§ 504(Db)( asi s added).
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843, 850 (11th Cir. 1984); Seravalli v. United States, 16 d. C.
424, 430 (1989). In Seravalli, the court articulated a three
pronged approach to deciding EAJA delay cases: 1) whether the
government bears the greater responsibility for the delay; 2) if
the government is responsible, whether the delay is reasonably
expl ai ned; and 3) whether the EAJA applicant was harned by the
delay. 16 . C. at 430.

The Grant Officer essentially argues that, except for the
requested stay concerning Pierce County, he was not responsible
for any delays. ¥ GO Br. at 4, 14, 17; Gant Oficer's Reply
Brief (GO Rep. Br.) at 7-9. The delays in this case fall into
three categories.

The first category is delay relating to scheduling the
hearing on the merits. The ALY did not attribute any of this
delay to the Gant Oficer. See S RD. at 3. [t is neverthel ess
inportant to address this particular delay as it sheds sone |ight
on which party bears the greater responsibility for the overall
delay. The Gant Oficer alleges that the case was set for a

hearing and on two occasions Chicano requested continuances.

# Chicano contends that the Gant O ficer should not pe
vermitted to challenge in this proceeding the aLi+s Binding
Lirat ne WAS resvuhsible Fur tae del ay because tnose -ssues suouid’ .
have been raisasd at the March 11, 1987, hearing onidessuyby
appealing the April 2, 1987, D. and 0. Chicano's Reply Brief

at 1-2. This contention amounts to a request that | apply
admnistrative collateral estoppel to the issue of delay.

The effect of applying collateral estoppel in this case would

be to preclude the Gant Oficer from making any defense to the
EAJA claim  Although applying admnistrative collateral estoppel
may be appropriate in some cases, absent conpelling |egal
justification for doing so, and Chicano has offered none, |
decline to apply that extrenme remedy in this case.
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GO Br. at 4, 17; GO Rep. Br. at 9. In fact, Chicano
requested extensions or continuances, all of which were granted,
on five separate occasions: April 11, 1980; August 20, 1981;
May 24, 1982; August 24, 1982; and Novenber 9, 1982. Had the
proceedi ngs not been delayed at Chicano's instance on these
occasions, ¥ a hearing on the nerits would have taken place. ¥

The second category is delay caused by failure to respond to
or accept settlenment offers. Inquiry into the negotiation aspect
of a case may be appropriate because the test relating to
substantial justification is one of reasonableness. United
States v. 0.51 Acres of Land, Mre or Less, 592 F. Supp. 42, 43
(E.D. Wash. 1984). As the Gant Oficer argues, GO Rep. Br.

at 6 n.3, the ALy's conclusion that the Gant Oficer failed to
negotiate in good faith is not supported by testinmony or any

evidence as to the nature of the offers made. ¥ see S.R D.

Y Moreover, it was during this time frame, and before the
requested stay for Pierce Countv, that pertinent evidence was

i nadvertently destroyed by RETC and material wtnesses for
Chicano and RETC becane unavailable wi thout their testinony
havi ns% been perpetuated. Hearing Transcript (T.) at 28, 30, 45,
47, , 09.

& Chicano zrgues, uithout citation to any authority, that

tiie Graht Oiricer, as the a?grieved party in tnis case: was
responsibie for assuring that the hearing was scheduled. Chi.
Mém.awn7-3. Ixe;ect this contentiva. Tune requiations at 2o
C.¥.2. 3 672.90 ¢&; place responsibility for scheduling hearings
with the ALy, and nothing in the regulations prevents any party
fromrequesting that a hearing be expedited.

¥ RETC argues that the Grant Officer rejected substituting
stand-in costs for disallowed costs when such costs routinely
were accepted by Gant Oficers in other cases as an alternative
to cash. RETC Response to Gant Oficer's Statenent of
Exceptions at 7. Had the ALy offered this reason to support his
(continued...)
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at 3. | therefore decline to adopt this finding.

The final category is the delay occasioned by the stay
pending the decision in Pierce county. Although the ALY may have
consi dered this an unreasonable delay, see note 4 supra, it IS
not the type of a delay that would support an award of attorney
fees under EAJA. \Wile the Gant Oficer requested this delay,
It is reasonably explained because the Grant O ficer wanted to
await clarification in an unsettled area of the law The ALJ's
granting of the requested stay also may be indicative that the
delay was reasonable. In any event, as the Gant Oficer points
out, GQ Br. at 18, Chicano could not have been harnmed by this
del ay because it occurred after the missing evidence had been
destroyed and after the key w tnesses had become unavail able.
see Seravalli, 16 d. . at 430.

CONCLUSI ONS AND ORDER

Based on the particular facts in this case, i.e., the ALI's

erroneous notice statenent, | conclude that Chicano's counsel

submtted a tinely application for attorney fees under EAJA

¥¢(...continued} o
faiiure to neguiliate finuing, Iwouid nevertheless ieject it in
this case. Essent!ally, stand-in costs are previously unreported
custs wialch @ Jiantold proploed oo neport in place ol uiiallowable
costs. At the time oFf the negotiations in thiS case, the
Departnment of Labor's position was that stand-in costs were
acceptable at the Gant Oficer's discretion. Enployment and
Training Admnistration Field Menorandum No. 78-82, April 28,
1982. Although statements were made that stand-in costs were

al lowed under other grants, see T. at 77, 81, the specific
circunstances pertaining to those grants and to the grants in
this case were not presented in sufficient detail to allow ne to
conclude that there may have been an abuse of discretion in this
case.
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Wil e there were delays in the adjudication of the case

on the nerits, which eventually resulted in its dismssal wth
prejudice, the only delay properly attributable to the Gant

O ficer was the stay pending the Suprene Court's decision in

Pierce Countv. That delay was reasonable and not harnful to the

EAJA applicant. Accordingly, | conclude that the Gant Oficer's
position in the case dismissed with prejudice was substantially
justified and, therefore, that the EAJA applicant is not entitled
to attorney fees.

SO ORDERED.

Secrétary of Labor
Washi ngton, DC
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