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FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enployment and
Training Act (CETA or the Act), 29 U S.C s§§ 801-999 (Supp. V
1981), ¥ and promul gated regul ations. The Conplainant, Irving
Siegel, filed exceptions to that part of the Decision and O der
(D. and 0.) of the Admnistrative Law Judge (ALJ), finding that
Conpl ai nant was not discrimnated against because of his
handi cap. The case was accepted for review as provided under the
applicable regulations.
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training program conducted by Project COPE, a contractor for the

/' CETA was repealed effective Cctober 12, 1982. The

repl acement statute, the Job Training Partnership Act, 29 U S C
§§ 1501- 1791 (1988), provi des that pending proceedi ngs under CETA
are not affected. 29 U S.C § 1591(e).
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subgrantee, Norwood CETA Consortium  The training consisted of
fifteen weeks of classroom instruction beginning in January 1978,
followed by a twelve week internship ending in July 1978 with
Digital Equipnment Corporation (Digital), a private firm D, and
0. at2; Transcript (T.) at 50, Conplainant's Exhibits (CX) |-L,
1-M, 8.

Initially Project COPE rejected Conplainant because of poor
results on a vocational screening test, but he was admitted |ater
based on aletter of recomendation by the Massachusetts
Rehabi litation Conm ssion and because of his notivation and
persistence. Respondent's Exhibit (RX) 6; CX 3; T. at 42, 171-
72. He conpleted the classroom instruction and was assigned an
internship at Digital along with another Project COPE
participant. T. at 57-58.

At Digital, Conplainant experienced problens with the work,
which he attributed to inproper supervision. T. at 65-67. He
was reassigned eventually to the library for training as a
conputer tape librarian. T. at 86. Al though Conplainant
initially did satisfactory work there, his supervisor at Digital
di d not recommendhimforhive. T. at 239.

On July 31, 1978, compiainant filed @ grievance with the

svogra. 2e ziicging thaih the internsnip- had nor been proher i
conducted. CX 1-H  The subgrantee denied the grievance by
letter dated August 11, 1978. cx1-F. The grantee,
Massachusetts Bal ance of State Prime Sponsor, affirmed the denial

on February 22, 1979. CX 1-A The Gant Oficer, in a final
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determnation dated September 10, 1979, concurred in the
grantee's deci sion.

Before the ALJ, Conplainant argued that the Department of
Labor was responsible for procedural abuses in failing to
investigate his CETA grievance and failing to nake a timely fina
determ nation. D. and 0. at 1-2. Conplainant also alleged that
he was denied the opportunity to nake sufficient discovery prior
to the hearing. D. and 0. at 10. The ALJ concluded that there
was no need for any additional investigation nor was there any
procedural abuse which was in his power to correct. D. and O.
at 12. As to the discovery issue, the ALJ stated that the
admnistrative file contained no information of efforts to obtain
di scovery or use of the subpoena power to obtain testinony. D
and o.at 10.

Conpl ai nant alleged that the subgrantee and grantee violated
the Act by referring himto Project COPE despite the assessnent
that he did not have sufficient aptitude to gain enploynent in
his area of training. He also argued that they violated the Act
by failing to provide supportive services, particularly job
training and individual counseling, necessary for him toO
participate successfully in Project copz. Finally Complainant
asger.el Thwt, 'as a gqua:iiisé naadican: ad _orsen, ae was aftorded
an internship at Digital which was unequal and inferior to that
afforded the other intern placed there by Project COPE. D. and
0. at 1.
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The ALJ decided that neither the subgrantee nor the grantee
violated the Act by referring Conplainant to Project COPE despite
the assessnment of his poor aptitude for conputer programm ng. D
and 0. at 9. He also concluded that Conplainant was not denied
supportive services in that instruction was provided to the point
that any more woul d have required the supervisors to do the job
themsel ves. Additionally, the ALJ found that it was within
Project COPE' s discretion to suggest psychiatric counseling as a
means of accommdating Conplainant's anxiety. D. and 0. at 10.
Concerning the alleged unequal and inferior internship, the aLy
found that the only evidence regarding disparate treatment was
the case of the other intern who was not shown to be in need of
counseling or psychiatric service, whereas Conplainant was in
need of such service. Under the circunstances, the ALJ concl uded
that it was a legitinmate decision on the part of Project COPE to
determne if Conplainant's inpairment could be ameliorated rather
than adjusting the training environment and there was, therefore,
no violation of the anti-discrimnation provisions of CETA and
the Rehabilitation Act of 1973. D. and 0. at 11.

DISCUSSTON

A Procedural |ssues.

shoul d be disregarded because it was not "partially or fully in
support of " Complainant's petition as required by the June 5,
1981, Notice of Anended Response and Reply Schedul e.
Complainant's Reply (C. Reply) at 6. The notice does not limt
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the Gant Oficer to responding in favor of the Conplainant.
Rather, it sets a tine frame for receipt of parties' responses,
and | have considered all filings by the parties. ¥

Bef ore me Conpl ai nant again contends that there was no
investigation of his CETA grievance. C Reply at 4. A review of
the record, however, discloses, as the ALJ found, that there was
ampl e information available concerning the issues raised in the
grievance. This included performance eval uations, progress
reports, a letter of recommendation, a vocational assessnent and
a counselor's report. CX1-1, J, L, Mand Ny CX 3; RX 6; and
cx 9. | therefore reject Conplainant's contention.

Conpl ai nant next alleges that, in accordance with 20 C F.R
§ 676.86(b)(9) (1979), the portion of his conplaint involving
di sparate treatment of a handi capped individual should have been
referred to a Department of Labor Equal Enploynent Qpportunity
officer for investigation and handling pursuant to 29 CF.R
Part 31. C Reply at 6,7. Section 676.86(b)(9) provides in
relevant part that "fclomplaints alleging discrimnation on
the basis of ... handicap ... shall be investigated by a
pepartment Of Labor EEO of ficer and otherwi se handled in
accordance with the fedzral lavel procedures set forth at

2y L.F.R. rEYC al, o . L% (empnasis added;. the complaint heoos

¥ Conpl ai nant argues against considering the response "filed on
behal f of Hershey [sic] Products, Inc.," asking "fwijho i s Hershey
[sic] Products, Inc., and what interest does it have in this
matter?" C Reply at 5. Conplainant's grievance identifies the
respondent as Project COPE Hersey Products, Inc. CX 1-H See
al so Blrogress reports headed Project COPE Hersey Products, Inc.,
CcX 1- This argunent is rejected.
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states only that "Mr. Siegel received inadequate internship
training substantially different fromthe other intern ...."
cx1-D. It is in the Supplemental Prehearing Statement, at 2-3,
presented at the hearing, that Conplainant alleges handicap
discrimnation and for the first tine purports to invoke the
protections of Section 504 of the Rehabilitation Act of 1973.
Section 676.86(b)(9), however, provides for referrals of handicap
discrimnation cases only where the allegation is made in the
conplaint. Inasmuch as Conplai nant was represented by counsel
before the Gant Oficer and failed to allege handicap
discrimnation in the conplaint, there is no basis for referring
that issue to an EEO officer for an investigation
Accordingly, | vacate that part of the D. and 0. which makes
findings under the Rehabilitation Act of 1973 and dismss the
claimas to that issue.3

Conpl ainant's assertion of error concerning the tine
limtations in the Act for handling CETA grievances, C. Reply
at 4, is denied. Brock V. Pierce county, 476 U S. 253, 266
(1986) .

B. Hapdican Discrimination

Discrimination based on nandicap IS proscribed by Section
i3z{a} of CEYA, wh ich provices in relsvant part that " [nle persc.
. . . shall on the ground of ... handicap ... be subjected to

di scrimnation under ... any program or activity funded in

¥ No prejudice to any concern of Conplainant is apparent hy
this ruling because the basic nmerits of the handicap
discrimnation claimare reviewed infra under CETA
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whole or in part with funds made available under this chapter."
29 U.S.C. §834(a). See also 29 CF.R § 98.21(b) (1979).

CETA protects only workers who, despite ahandicap, remain
qualified for their job. Cook v. United States Department Of
Labor, 688 F.2d4 669, 670 (9th GCr. 1982). An otherwise qualified

person is thus one who is able to nmeet all of a programs

requirenments in spite of his handicap. Southwestern Communityv
Colleae v. Davis, 442 U.S. 397, 406 (1979).

Compl ai nant has identified his alleged handicaps as anxiety

and chronic |ower back pain, Conplainant's Petition for Review
(C. Pet.) at 2, although it is by no neans clear which he views
as the asserted basis for his discrimnation claim ¥
Irrespective of this, the credible record evidence does not
support a claim of discrimnation against Conplainant, on the
basis of handicap or otherw se.

Conpl ai nant alleges that the other intern at Digital
received nore closely supervised training. C. Pet. at 2. | find
this contention refuted by the bulk of the other testinmony ¥

and other evidence of record. ¢ Specifically, there was

& Conpl ai nant * s claim that he received iess supervision and
training than a fellow CETA participant seemsto relate nore to
accommedaticn <f Cexmplainanl'scosesyTiod duaumoy  Than tu his back

pai n.

¥  Conpl ai nant produced no wtnesses to corroborate his
al | egat'i ons.

¢ Conplainant alleges that the ary found convinci n%_ evi dence
cited to show that in the initial weeks at Digital his training
was left largely to his own devices. C. Reply at 15.
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testinony that Digital conplained that Conplainant could not do
anything without being so closely supervised that the supervisor
mght as well have done the work. T. at 177, 264. \hile Project
COPE's vocational rehabilitation counsel or acknow edged that
Conpl ai nant needed considerable structured supervision, she
concl uded that he was provided with the necessary supervision. ¥
T. at 252, 264. Under these circunstances, providing Conplainant
even closer supervision would have inposed an undue hardship on
Digital and be tantamount to Conplainant's admtting that he was
not otherwise qualified to performhis job at Digital because it

woul d have required Digital to substantially lower its standards

to accommodate him See lavis, 442 U.S. at 413.  Conpl ai nant

woul d then not be entitled to protection under CETA. cook, ess
F.2d at 670.

Conpl ai nant argues that the ALY erred by not allowing himto
cross examne the Project COPE Director to elicit testimny as to
the nature of the other intern's disability and the training he
received. C Reply at 12-13. see T. at 164, 216. \Wile in nost
cases this information mght be gernmane, here the evidence
est abl i shes that Conpl ai nant received. the mavimom supervision

possi ble consistent with his being considered otherwise qualified

Conpl ai nant nmi sreads the ALI's decision. The ALJ used these
words in recounting Conplainant's arguments, not in naking
findings. see D. and 0. at a.

U A CETA recipient had to nake reasonabl e acconmodation to the
limtations of an otherw se qualified handi capped applicant
unless it could denonstrate that the accommodation woul d inpose
an undue hardship on the operation of its program 29 C F. R

§ 32. 13 (1979) (superseded).
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to do the job assigned to him Mrreover, there is evidence in
the record that the other intern was performng at a nuch higher
level at Digital than Conplainant and would, therefore,
presumably have needed and received far |ess supervision. gee cx
1-1.  Accordingly, the ALJ, by refusing to admt evidence on this
issue, committed at nost harnless error

The record suggests that the nost significant factor in
conplainant's difficulties at Digital was not |ack of training,
but his own disruptive behavior which not only inpeded his own
devel opnent, but was a hindrance to other enployees. T. at 152,
175, 224 and 231; CX1-3, L and N; RX6; CX9. In this regard,"
the Attorney General has declared, in an opinion concerning
handi cap discrimnation, that "faj person's behaviora
mani festations of a disability nay also be such that his
empl oynent woul d be unduly disruptive to others, and (applicable
federal law] presumably would not require unrealistic
acconmodations in such a situation." 43 (Op. Att'y Gen. No. 12
(1977).

In response to this situation, Project COPE suggested
crunseling in the hope that it would make Conpl ai nant a hetter

T e - ——

programmcr and nore enployable. T, at 181, 236, 245 and 246;

CE @, C .mpioainani, nowever, never avail ed rimgaty of these
opportunities for help with his asserted behavioral problems. In
my judgment, both Project COPE and Digital, by retaining

Conplainant in their respective prograns and offering training
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and counseling, fully net their obligations under CETA and
neither is responsible for handicap discrimnation under the Act.

CONCLUSI ON_AND ORDER

For the foregoing reasons, | conclude that Project COPE nade
a reasonabl e accormodati on to Conpl ai nant on the basis of any
asserted handicaps and that he was not subjected to
discrimnation or unequal treatnent in violation of CETA.  The
ALT's D. and 0. is therefore AFFIRVED as to the CETA conplaint.
For the reasons discussed supra, the conplaint alleging violation
of the Rehabilitation Act of 1973 is dism ssed.

SO ORDERED.

D artin

Secrétary of Labor

Washi ngton, D.C
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