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FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enploynent and
Training Act (CETA or the Act), 29 U S.C §s§ 801-999 (Supp. V
1981), YV and its regulations, 20 CF.R Parts 675-680 (1990).
The Gant Oficer (GQO) filed exceptions to the Decision and
Oder (D. and 0.) of Admnistrative Law Judge (ALJ) Charles P.
Rippey, reversing and vacating the Gant Oficer's order that
certain msspent CETA funds be repaid. The case was accepted
for review in accordance wth 20 CF. R § 676.91(f).

BACKGROUND

In his final determ nation concerning allowabl e expenses

under Grant No. 99-1-006-30-87, the G O disallowed $5,371.11

which the grantee, Blackfeet Tribe, expended fromgrant funds to

V CETA was repeal ed effective Qctober 12, 1982. The repl acenent
statute, the Job Training Partnership Act, 29 U. S C §§ 1501-1791
(1988), provi des that pending proceedings under CETA are not
affected. 29 U.S.C. § 1591(e).
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pay back taxes incurred under a prior grant. The G QO also
di sal | owed $15,250.00, representing funds the grantee received
in excess of grant costs. Finally, the G O disallowed anot her
$16,704.00 because it was an overexpenditure of the Gantee's
Title 11l allocation funded by an assertedly unauthorized
transfer of funds fromits Title VI programto its Title Il
program The G O ordered that all three disallowed expenditures
be repaid. Admnistrative File, Section A
Back Taxes

The aLs noted the grantee's acknow edgenment that the back
t axes expenditure was not a proper cost chargeable to the grant.

However, he concluded that, under 9Quechan Indian Tribe v. United

States Department of Labor, 723 rF.2d 733 (9th Cir. 1984),

repayment of a disallowed cost is not automatic, and that the
"equities® in the case nust be considered before ordering
repaynent. D. and 0. at 1. Applying Quechan, the aLy found no
evidence of fraud, and that the funds were essentially fromthe
year the taxes were incurred because there had been a substanti al
carryover of funds fromthe prior grant to the grant in this
case. Accordingly, he found that requiring repaynent of this
$5,371.11 Was not equitable and, thus, not an appropriate
sanction. D. and 0. at 2.
Q her Expenditures

The ALJ found that the other expenditures related to funds
transfers fromTitle VI to Title Il without the 6.o0.'s approval
as required by 41 CF. R § 29-70.211 (1984). The ALy noted t hat
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the parties filed a stipulation that the Department of Labor's
representative in the Division of Indian and Native American
Programs (DI NAP) had orally advised the grantee that it was
proper to transfer funds from T Title VI to Title Ill. D and 0.
at 2; February 19, 1986, Stipulation of Facts. The stipulation
further provided that the grantee, relying on that advice, made
such a transfer under the grant herein. The ALJ concl uded t hat
the grantee justifiably relied on the DI NAP representation and,
under Quechan, the G O was equitably estopped fromenforcing the
requirenent that all transfers of funds be authorized in witing
D. and 0. at 3.
DI SCUSSI ON

Both parties agree, G.o.'s Brief at 5; Gantee's Brief at 9,
and the record supports the conclusion, that CETA Section
106(d) () is the appropriate statutory section applicable herein.
It provides:

| f the Secretary concludes that any recipient of funds

under this chapter is failing to conply with any

provision of this chapter ... the Secretary shal

have authority to termnate or suspend financial _

assistance in whole or in part and order such sanctions

or corrective actions as are appropriate, including the

repaynment of msspent funds . . .

29 U.S.C. § 816(d) (1) (emphasis added). ¥

¥ By contrast Section 106(d)(2), pertains solely to public
servi ce enploynent prograns and includes a "special
circumstances** exception. The statute provides:

I f the Secretary concludes that a public service

enpl oynent programis being conducted in violation of

[enunerated sections of the Act], or regulations

pronul gated pursuant to such sections, the Secretary
(continued...)
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Section 106(d)(l) thus grants discretion either to waive
repayment of disallowed costs or to order repaynent as a
sanction. See Creek Nation v. United States, 318 U S. 629, 639

(1943) (use of word "authorized" necessarily reserved to the

Secretary the right to determne his own course of action). To
i npl ement ¥ both Section 106(d)(l) and (2), the Departnment of
Labor promulgated 20 CF.R § 676.88(c). ¥

¥ (...continued) . _

shal |, pursuant to paragraph ?1) of this subsection,

termnate or suspend financial assistance in whole or

in part, order the repaynent of msspent funds ...
unless, in view of special Circunstances as _
emonstrated bv the recipient, the Secretary determ nes

that requiring repayment woul d not serve the purpose of

attaining conpliance with such sections),

[ Enphasi s added] .

29 U.S.C. § 816(d)(2).

¥ See Chicano Education and Manpower Services v. United States
Department Of Labor. 909 r.2d 1320, 1326 (9th Gr. 1990)
(Secretary promulgated 20 CF.R § 676.88(c) to inplenent the
"special CIrcunstances® | anguage of Section 106(d)(2)). A review
of Section 676.88(c) discloses that it also inplenments Section
106(d)82_ of CETA because it applies to "any case in which the

G ant icer determnes that there is surficient evidence that
funds have been m sspent, ... (enphasis supplied.)

Y Providing as follows:

(c) Allowability of certain_ouestioned costs. In any
case In which the Gant Oficer determnes that therée
Is sufficient evidence that funds have been m sspent,
the Gant O ficer shall disallow the costs, except that
costs associated with_ineliaible participants and

P“bl ic service emlovinent prearams may be alTowed when
e G ant | cer TIndas:

(1) The activity was not fraudulent and the
violation did not take place with the
knng edge of the recipient or subrecipient;
an

(continued...)
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Notwi t hstandi ng the Gantee's position that Section
106(d)(I) is applicable to this case, the Gantee argues that
Quechan, a Section 106(d)(2) decision, controls this case and
that the ALJ correctly considered the equities when deciding the
repayment issue. Gantee's Brief at 3, 6. After the aLI's
decision in this case, the U S Court of Appeals for the Ninth
Circuit had an opportunity to reconsider Quechan. In Chicano
Education, supra note 3, which |ike Quechan construed CETA
Section 106(d)(2), the court noted first that the Quechan court
did not consider the effect of Section 676.88(c), id. at 1327
n.4, and then concluded that "[(tlhe Department [of Labor] is, of
course, required to follow its own regulations." 1Id.at 1327.
Chi cano essentially held that consideration of the equities in
general under Section 106(d)(2) is now discretionary, as the
Department of Labor is only required to take into account those
specific equitable factors listed in Section 676.88(c). 1d. The
court recognized that the Department nay also consider "factors

not covered by the regulation.*" I1d.

¥ (. ..continued)

(2) I'mmediate action was taken to remove the
|neI| I bl e Fart|0|pant and

% igibility determ nation procedures, or
ot her such management systens and mechani sns
required in these regulations, were properly
followed and nonitored; and
(4) Inmrediate action was taken to renedy the
probl em causi ng the questioned activity or
Ineligibility, and
(5) The nmag nitude of questioned costs or
activities |s not substantial.

(Enphasi s added).



6

Al though Chi cano addressed consideration of the equities
only in relation to CETA Section 106(d)(2), its holding that the
Department of Labor nust followits own regulations applies
equal ly to cases arising under CETA Section 106(d)(l), such as
this one. ¥ | ammndful of the lawin Ninth Grcuit and wll
apply that lawin this case by follow ng the Departnent's
regul ations.

Regul atory Section 676.88(c), as the Grant Officer notes,
G.0.'s Reply Brief at 7, makes the recovery of inproperly spent
funds mandatory in this case because the initial clause, which
pertains to Section 106(d)(l), states that the Gant Oficer
"shall di sall ow the costs." ¥ To consider the equities in a
case concerning Section 106(d)(l), therefore, would be contrary
to the regulatory mandate which, as noted by the Ninth Grcuit,
the Departnent of Labor is bound to follow.  Finding repayment
mandatory in this case is appropriate, because CETA Section
106(d) (1) “"expressly provides for a right of repayment of
m sspent funds.® Citv of St. Louis v. U S Department of Labor,
787 F.2d 342, 344 n.2 (8th Gr. 1986). It is also consistent
with the legislative history of the 1978 CETA Anmendnents, which

"demonstrates t hat Congress 'intended to give the Secretary

¥ As noted, supra at page 3, the grantee concedes that this
case should be decided under CETA Section 106(d)(I).

¢ Chicano held that the language stating the exception to the
general rule and the five specified criteria for determ ning
I'f the exception applies were promulgated to "implement the

'special circunstances' |anguage of [Section 106(d)(2) of] the
statute. ...m



.
greater power to prevent and correct the fraud and abuse that had
devel oped in CETA programs.'" Id. at 348.

The grantee, while conceding that the aLy's "equitable
estoppel® rationale is broader than necessary for this case,
mai ntains that it was justified in relying on the D NAP
representative's advice and argues that it would be inequitable
to require repayment of the disallowed expenditures relating to
funds transfers fromTitle VI to Title Il programs. Gantee's
Brief at 12. The U S. Court of Appeals for the Fourth Grcuit,
however, has held that "[tlhe Secretary is not precluded from
recovering anmounts concededly i nproperly paid ... and
i nmproperly shifted from (one grant year to another] sinply
because a representative of the Secretary erroneously told [the
grantee] that the expenditures were proper." onslow_Countv
North Carolina v. US Departpnent of labor, 774 r.2d 607, 613
(4th Gr. 1985). In onslow County, the court found that the
grantee did not show that it could not have discovered that the
expenditures were inproper and noted that the Act places prinary
responsibility for ensuring conpliance with the recipient. Id.
Not wi t hstanding the parties' stipulation about the DI NAP
representative's advice, the grantee failed to show that there
was any legal authority for its actions and thus did not neet its
responsibility for conplying with the Act. Moreover, under
Section 676.88(c) of the regulations, argunents based on
equi tabl e considerations apply only to the special circunstances

exception applicable in cases arising under Section 106(d)(2) of
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CETA. see Chicano, 909 F.2d at 1326-27. | therefore reject the

Grantee's argunent.
CONCLUSI ON AND ORDER

The Grant Oficer's determnation that $37,325.11 in
m sspent CETA funds nust be repaid is affirmed. The ALI's order
reversing and vacating the Gant Oficer's determnation is
reversed. The grantee, Blackfeet Tribe, is ordered to pay the
above amount to the Departnent of Labor. This paynment shall be
from non- Federal funds. MIlwaukee County. Wsconsin v. Donovan,

771 F.2d4 983, 993 (7th CGr. 1985).

SO ORDERED. Q\g\\
(

Sed¢retary of Labor

Washi ngton, D.C
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