U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE: Segtenber 8, 1992
CASE NO. 80- BCA- CETA-93

| N THE MATTER OF

AFFI LI ATION OF ARI ZONA

| NDI AN CENTERS, | NC

BEFORE: THE SECRETARY COF LABCR

FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enpl oynent and
Training Act (CETA or the Act), 29 U S C §§ 801-999 (Supp. V
1981), and the applicable regulations. ¥ The Gant Oficer
(G O) excepted to the decision (D. and 0.) of the Adm nistrative
Law Judge (ALJ) remanding the case to the GO to determne
whet her the Affiliation of Arizona Indian Centers (AAIC or the
Gantee) was entitled under 20 CF. R § 676.88(c) to a waiver of
$12,051 in disallowed CETA grant costs. D. and 0. at 3-4. Both

parties filed initial and reply briefs before the Secretary. ¥

Y CETA was repeal ed on Cctober 13, 1982, by the Job Training
Partnership Act (JTPA), 29 U S.C §§ 1501-1781 (1988). CETA

adm ni strative proceedi ngs pending on that date were not
affected. 29 U S.C § 1591(e). Current CETA inplenenting

regul ations are at 20 C.F.R Parts 675-689 (1990). Earlier CETA
regul ations, applicable during the grant periods at issue, were
publ i shed on June 25, 1976, effective July 26, 1976, 41 Fed.

Reg. 26,371, and codified at 29 CF.R Parts 94-99 (1977).

Z AAIC noved to dismiss this appeal clainng thatthe

Secretary's May 9, 1985, order asserting jurisdiction over the

ALJ's March 28, 1985, decision was untinmely because "[t]he

deci sion of the Admi nistrative Law Judge

DECI SION of the Secretary unless the Secretary nodifies or

vacants (sSic] the decision WTHI N TH RTY (30)_DAYS after it is
(continued...)
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The Department of Labor (DOL) awarded AAIC a $103, 378 CETA
grant (No. 99-7-268-30-30) on Cctober 1, 1976, for a Title Il
manpower programto provide enploynent and training services to
enabl e unenpl oyed and underenpl oyed Indians from certain non-
reservation areas to obtain and retain appropriate enploynent.
G ant Agreement (Gant) at 1, Admnistrative File (A F.), Tab D.
DOL provided additional funds for Gant No. 99-7-268-30-30
pursuant to Mdification No. 1 on Cctober 3, 1977. A F., Tab E.
The G O disallowed costs conprised of grant funds provided
through Mdification No. 1 and spent by AAIC in furtherance of
Grant No. 99-7-268-30-30. The GO determned that the Gant and
CETA regulations at 29 CF. R § 98.12(a) and (b)(4) limted the
use of 1977 grant funds to grant operations in that fiscal year.

Affiliation of Arizona Indian Centers v. U S Departnent of lLabor

709 F.2d4 602, 603 (9th Cir. 1983). See also the "Ceneral
Assurances" provisions of the Grant binding the G antee to the
procuremnment principles of OMB Grcular A-95 and Federal

Managenment Circular (FMC) 74-4. Upon review of the initial DOL

(. ..continued)

served." AAIC's Motion to Dismss and Post Hearing Brief
(enphasis in original). AAIC has quoted the prior version of
this regulation. The applicable regulation, as anended at 49
Fed. Reg. 19,640 (May 9, 1984), nodified the period for asserting
jurisdiction by allowing a party dissatisfied with_the ALJ's
decision to file exceptions within thirty days. Thereafter the
decision of the admnistrative |aw judge '
decision of the Secretary unless the Secretarv, within 20 davs of
such filina, has notjifi ' _ |
accented for review" 20 CF. R § 676.91(f) (enphasis supplied).
Both the Gant Oficer's April 19 exceptions and the Secretary's
May 9 Order Asserting Jurisdiction were timely. The notion to
dism ss is DEN ED.
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decision, the court of appeals renmanded the case to take
addi ti onal evidence on three issues: the specific type of
enmpl oynent program run by AAIC, the applicability of § 676.88(c)
to the disallowed funds; and, a determ nation of "shared costs"
chargeable to the Gantee under 29 CF. R § 97.161(a)(2). The
parties subsequently stipulated that $500 of the cost allocation
was disallowable. D. and 0. at 1; GO Initial Brief at 2;
Recipient's Reply at 1.

On remand, the ALJ found that the parties intended for AAIC
to conduct a public service enployment programto which 20 C F.R
§ 676.88(c) was applicable and renanded the case to the GO to
apply the Section 676.88(c) criteria. D. and 0. at 3. The GO
objects to this disposition

DI SCUSSI ON

AAIC received its initial funds under Title Il of CETA
The 1976 initial grant was extended for one year and suppl ement ed
with over $130,000 in additional Title Ill funds in Cctober of
1977. See Modification No. 1, AF. at Tab E Wile the Gantee
di sputes the alleged illegality of its actions, it admts that
it shifted 1977 funds to cover deficiencies in its 1976 grant.
Throughout these proceedings, the G O has contended that the
G antee violated the terns of its grant and CETA regul ati ons,
specifically 29 C.F.R § 98.12(b)(4), because such fund shifting
was expressly prohibited. The regulation relied upon reads:

[Flunds provided under one title of the Act may not be
used to support costs of another title, or another
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grant under the sane title. ¥
The Grantee al so agreed to be bound by the cost allowance
principles of OMB Grcular A-95 and FMC 74-4, both nade
applicable to the grant through 29 CF. R § 98.12(a) "as they
relate to the utilization of funds, [and] operation of
programs. ..", pursuant to the "General Assurances" provisions.
A F., at Tab D. Concerning allocable costs FMC 74-4 provi des:

(b) Any cost allocable to a particular grant

or cost objective under the principles

provided for in this part may not be shifted

to other Federal grant programs to overcone

fund deficiencies, avoid restrictions inposed

by |aw or grant agreenments, or for other
reasons.

39 Fed. Reg. 27,133, July 25, 1974. Upon close review of the
record, it appears that neither of these provisions support the
$12, 051 disallowance in question. The funds at issue involved
adm ni strative costs paid fromthe 1977 nodification funds to
cover obligations fromthe initial 1976 grant period. But the
1977 money was for an extension of Gant No. 99-7-268-30-30,
expressly for "Title IIl," AF., Tab E, itemD "Gant
Allotment". Thus, the nobney was not "used to support costs of
another title, or another grant under the sane title," 29 CF.R

§ 98.12(b) (4), ¥ or "shifted to other Federal grant program[s]."

¥ 41 Fed. Reg. 26,371, June 25, 1976, citation amended from
98.12(b)(3) to 98.12(b)(4) at 42 Fed. Reg. 2,429, Jan. 11, 1977.

¥ The prohibition set forth in this provision is, by its terms,
a "Restriction on use of funds in Public Service Enploynent
Prograns." 29 C.F.R § 98.12(b) (1977). The GO 's reliance on
this provision to supﬁort t he disal |l owance appears to be at odds
wth its insistence that the G antee did not conduct a public
service enploynment program
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FMC 74-4. Therefore, while funds from one grant year covered
deficiencies in the previous year, the funds were not shifted to
support another title, grant or federal grant program  Shifting

funds between awards under the sane title of CETA was not

prohibited until OMB Crcular A-122 was anended in July 1980. ¥
Upon review, | decline to insist on the disallowance against AAIC
based on the asserted rationale. Because the asserted basis for
t he disal |l owance cannot be nmintained on the facts of this case,
| need not review the ALJg's findings about the nature of AAIC's
program or the applicability of the waiver provision.

Accordingly, | VACATE the aLJ's D. and O.

| f AAIC has not paid the $500 stipulated in settlenment of
the shared cost issue, it is ORDERED to nake such payment from

non- Federal funds within thirty days of receipt of this order.

M | waukee county, Wsconsin v. Donovan, 771 F.2d 983, 993 (7th
Gr. 1985).
SO ORDERED.

“Waatin

Sedrftary of Labor

Washington, D.C

¥ see revised OVMB Circular A-122 providing that:

b. Any cost allocable to a particular award or other cost
obj ect under these principles may not be shifted to other
Federal awards to overcome funding deficiencies, or to avoid
restrictions inposed by |law or by the terns of the award.

45 Fed. Reg. 46,024, July 8, 1980 (enphasis added), codified at
41 CF.R § 1-15 (1984), applicable to CETA grants pursuant to 29
CF.R §98.12(a).
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