U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE: Novenmber 24, 1992
CASE NO. 88-CTA-7

| N THE MATTER OF
HUDSON COUNTY, NEW JERSEY,

COVPLAI NANT,
V.
u.s. DEPARTMENT OF LABOR
RESPONDENT.

BEFORE: THE SECRETARY OF LABCR

FI NAL DECI SION AND ORDER

This case arises under the Conprehensive Enploynent and
Training Act (CETA), 29 U.S.C. s§§ 801-999 (Supp. V 1981) ¥ and
the regulations pronulgated at 20 CF.R Parts 675-680 (1990).
The dispute involves the Gant Oficer's disallowance of $200, 000
in legal fees and his assessnment of interest thereon. The .
di sal | oned expenditures were incurred by Hudson County, New
Jersey, to the Washington, D.C., law firmof Krivit & Krivit,
P.C., shortly before Hudson County's CETA funding was to
termnate by the repeal of CETA and its replacenment by the Job

Training Partnership Act.

Y CETA was repeal ed effective Qctober 12, 1982. The repl acenent
statute, the Job Training Partnership Act, 29 U S.C. §§ 1501-1791
(1988), provides that pendi ng proceedi ngs under CETA are not
affected. 29 U S.C § 1591(e).
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BACKGROUND

Hudson County was a Prime Sponsor for the receipt of CETA
grant funds awarded by the Departnent of Labor. As CETA prograns
were termnating in 1982 because of statutory repeal, Hudson
County received the last of its CETA funding fromthe Departnent
in 1982. Hearing Transcript (T.) at 30; Admn. File, Tab 1,
Exhibit A The only funds avail able for CETA purposes thereafter
were those placed in the Admnistrative Cost Pool (ACP), for
whi ch authorization to expend funds was extended until July 31,
1984.

As part of the CETA termnation closeout process in
connection with audits of Hudson County's program the G ant
O ficer disallowed various expenditures from January 1, 1978, to
Septenber 30, 1981. The County appeal ed these disallowances to
the Ofice of Admnistrative Law Judges and retained the Krivit
law firmto provide |legal services in connection with the
resolution or defense of these disallowances. The County paid
Krivit & Krivit a $200,000 retainer on July 31, 1984 (the end of
the County's Extended Adm nistrative Cost Pool, precluding
further expenditures of CETA funds). T. at 28-29, 106. The |aw
firmdeposited the funds in an escrow account and drew on them
bet ween August 23, 1984, and Septenber 30, 1986, when the
retai ner was depleted and the disall owances resol ved through
settlenent before any hearings were held. T. at 57, 127-29
G 16-17, 19.
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On Septenmber 9, 1988, the Gant O ficer issued a notice of
final determnation (F.D.) to the Executive Director of the
Hudson County O fice of Enploynment and Training, which disallowed
the legal expenditures at issue in this case. The F.D. cited
twel ve separate grounds, and demanded restitution of the
$200, 000, plus interest. Adnmin. File, Tab 11.

On Cctober 30, 1990, a hearing was held before an
Adm nistrative Law Judge (ALJ). On May 8, 1991, the ALJ issued
a Decision and Order (D. and 0.) affirm ng the $200, 000
di sal | owance on all of the Gant Oficer's grounds except for
the latter's finding that the expenditure also constituted an
I nproper expenditure of funds to prosecute a clai magainst the
Federal Governnment under 41 CF. R § 1-15.711-16. D. and 0. at
5-8. Further, the ALJ held that interest could not be assessed
because "CETA do[es] not contain any statutory authority for the
assessnent of interest ... where grant funds are m sused or
m sspent.  Thus, ... the provisions of the Debt Collection
[ Act] govern whether interest may be assessed .... Because
the provisions ... are clear in restricting the assessnent of
I nterest against |ocal governnents, the Gant Oficer's
assessnment ... is reversed." D. and 0. at 17. Only the G ant
Oficer filed exceptions. On July 1, 1991, the Secretary
asserted jurisdiction pursuant to 20 CF. R § 676.91(f) (1990).

DI SCUSSI ON
The Grant Officer argues that the ALJ focused erroneously

on the Krivit law firm's resolution of the disputed disallowances




4
t hrough voluntary settlenents, % rather than through the
adm ni strative hearing process, D. and 0. at 6, in finding that
t he di sputed CETA funds were not spent to prosecute clains
agai nst the Federal Governnent in contravention of 41 C F. R
§ 15.711-16. Regardless of the Gant Oficer's argunent as a
general matter, | decline to decide it because its resolution is
not essential to any ruling at issue. gsee Matter of Martin, 963

F.2d 809, 815-16 (5th Gr. 1992); Sarnoff v. Anmerican Hone

Products corporation, 798 F.2d4 1075, 1084 (7th Gir. 1986);

Burroushs v. Holiday lnn, 621 F.supp. 351, 353 (D.C.N.Y. 1985).

Not only are there eleven other bases to support the G ant
Oficer's disallowance in the D. and O, but, nore significantly,
Hudson County has not excepted to the disallowance finding, thus
"waiv([ing]" any further attenpts to justify its use of the CETA
funds. 20 CF.R § 676.91(f). Therefore, ruling on whether use
of the funds constituted the prosecution of clains against the
Federal Governnment is unnecessary and would amount to mere dicta,
since the question is joined to an issue (the |awful ness of the
expenditures to Krivit & Krivit) which has becone noot by virtue
of the County's non-appeal on the disallowance itself. See |n

the Matter of Illinois Marant Council, Inc. v. United States

Deoartnment of Labor, Case No. 84-JTP-10, sSec's Fin. Dec. and
Oder, July 17, 1986, slip op. at 6-11.

¥  Conpare (Oakl and county Board of Conmissioners v. United States
Department of L[abor, 853 F.2d 439, 441, 443 (6th Cr. 1988), with
Ham lton v. Northeast Kansas Health systems Aaencv. Inc., 701

F.2d 860, 863 (10th Cr. 1983), and Gruman Aerospace Cornoration
v. United States, 579 r.2d4 586, 591-97 (C. d. 1978).
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The Grant Officer objects to the ALJ's denial of interest
agai nst Hudson County by reason of its status as a | ocal
government not subject to the paynment of interest to the United
States under the Debt Collection Act of 1982 (DCA), 31 U S. C
§§ 3701(c), 3717 (1988), as interpreted by the ALJ in reliance on
Commonweal th of Pennsvlvania. Department of Public Welfare v.

United States, 781 r.2d 334, 342 (3d Cir. 1986). ¥ D. and 0. at

17. Further, the Gant Oficer disputes the ALI's hol di ng that
CETA itself contains no statutory authority to assess interest.
id. ¢

The County contends that the Third Crcuit's 1986 deci sion

in Commonwealth of Pennsvlvania is dispositive and controlling
But the court there did not address the applicability of the DCA
to a "claim under a contract executed before Cctober 25, 1982,
that is in effect on Cctober 25, 1982." 31 U S.C. § 3717(g)(2).
A year later, in Wst Virsiniav. United States, 479 U S. 305

(1987), the Suprene Court affirmed West Virginia's liability for
prejudgnment interest on a debt incurred before passage of the DCA
and noted specifically that »this statute does not apply to

clains arising under contracts entered into before Cctober 25,

¥ But see (Allesos v. Lvng, 891 F.2d 788, 795-800 (10th Cir
1989); County of St. dair. Michigan v. United States Department.
of Labor, No. 83-3546, 1984 U.S. App. LEXIS, slip op. (6th Gr.
Dec. 7, 1984).

¥ The Gant Oficer's brief to the Secretary at 16-19 urges that
CETA at 29 U.S.C. § 816(d)(l) contains broad authority for the
assessnment of interest against state or |ocal governnents. see
Consolidated Rail Cornoration v. Certainteed Corporation, 835
F.2d 474, 478-79 (3d CGr. 1988).
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1982, and therefore has no force here.® 479 U S. 312 n.6. In

Florida Departnment of Labor and Employment Security V. U.S. Dept

of Labor, 893 r.2d4 1319 (11th Cir. 1990), cert. denied, 111 S

ct. 49 (1990), the Eleventh Crcuit exam ned the precise issue of
a pre-DCA grant in the context of CETA. The court concluded that
under the 31 U . S.C. § 3717(g)(2) and West Virainia "the

provi sions of the Debt Collection Act are inapplicable," 893 F.2d
at 1324, and affirmed the Secretary's inposition of interest
under federal conmon |aw. Thus, the ALJ erred in determning
that the DCA was applicable to this case. As indicated supra,
the chal |l enged expenditures arose in the defense of Hudson
County's grants from 1978 to Septenber 1981 and were di spensed
fromthe cl ose-out Administrative Cost Pool, conprised of funds
fromthe County's 1982 grant. T. at 29-30. Because the

di sal  owed expenditures canme fromthe ACP, they fall within the
Dca's specified tineframe preceding application of the interest
section of the Act at 31 U S.C. § 3717. Hence, interest may be

assessed under federal common |aw principles. Florida Deoart nent

of Labor and Enpl oynent Security, 893 r.2d at 1322-24; Riles v.

Bennett, 831 F.2d4 875, 877-78 (9th Cir. 1987), cert. denied, 108
S.Ct. 1291 (1988); West Virginia, 479 U S. at 308-12; Rodsers v.
United States, 332 U S. 371, 373 (1947)

Hudson County suggests that the Grant Oficer waived the
Departnment's right to collect prejudgment interest pending
conpl etion of the appeal process. The record reveals that

interest was assessed prior to the date of appeal. The Gant
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Oficer's Final Determnation stated: "[S]ince the Federa
government has |ost the use of these public funds for the period
August 1984 - August 1988, ... interest has accrued agai nst
t hese excess funds at the then prevailing U S. Treasury rate of
9% Total interest to date: $82,317." Admin. File, Tab 11. He
stated further that if ®a hearing is requested and granted, debt
collection actions will be suspended and no interest or other
sanctions will be charged or inposed while the disallowance is
under appeal." Id. These statenents do not constitute a waiver
of the prejudgnment interest already assessed or postjudgnment
interest that may accrue. Accordingly, Hudson County renains
subject to all applicable interest.
ORDER

The ALJ's holding that the Departnent of Labor is not
entitled to interest on the $200,000 in disallowed expenditures
I's REVERSED. Hudson County, New Jersey, is directed to repay
this $200, 000 disallowance (if it has not already done so) to the
Departnent with interest payable and accruing in accordance with
the Gant Oficer's Final Determnation until full paynent is

received. Al paynents shall be from non-Federal funds.

M | waukee Countv. Wsconsin v. Donovan, 771 F.2d 983, 993 (7th
Cir. 1985).
SO ORDERED.

Sedrbtary of Labor
Washington, D.C
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