U. S. DEPARTMENTOFLABCOR

SECRETARY OF LABOR
WASHINGTON, D.C.

DATE: August 5, 1993

CASE NO. 82-CTA-367

I N THE MATTER OF

NATI ONAL | NDI AN YOUTH COUNCI L.

BEFORE: THE SECRETARY OF LABOR

FI NAL DECI SI ON AND ORDER

This case arises pursuant to the Conprehensive Enpl oynment
and Training Act, (CETA), 29 U S.C. §§ 801-999 (Supp. V 1981) and
its inplenenting regulations. ¥ National Indian Youth Counci
(NI'YC or the grantee), excepted to the Septenber 12, 1985
Decision and Order (D. and 0.) of the Adm nistrative Law Judge
(ALJ). The Secretary asserted jurisdiction on Cctober 29, 1985.

BACKGROUND

Consequent to an audit of NIvC's CETA grant expenditures
during the period of Cctober 1, 1978 through Septenber 30, 1979,
the Gant Oficer (GO issued a Final Determ nation on Septenber 14
1982, disallowi ng $65,113 in costs clainmed by NIYC ¥

Nl YC appealed the Grant O ficer's Final Determ nation and

after a hearing, the ALJ reversed the co's disal | owances except

V' CETA was repeal ed effective Cctober 12, 1982. The repl acenment
statute, the Job Training Partnership Act, 29 U S C §§ 1501-1791
(1988), provides that adm nistrative and judicial proceedings
pendi ng on that date or begun before Septenber 30, 1984, were not
af fect ed. 29 U.S.C. § 1519(e). CETA regulations are found at

20 CF.R Parts 675-689 (1990).

¥ This anount was subsequently reduced to $64, 802.
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t hose costs associated with reimbursenents to the grantee's on-
the-Job-Training (QJT) contractors. see 20 C.F.R § 688. 81-2.
The ALJ determ ned that based on the evidence before him and
equitable considerations, he would affirmonly one-half of the
amount disallowed by the GO or $2,978. D. and 0. at 6, 7.

DI SCUSSI ON
| |s the Gant Oficer barred from attempting to recover

misspent CETA funds because the Final Determ nation was i|Issued
nore than 120 davs after the 1ssuance of the arant's audit?

Al though the co's Final Deternination, ¥ was issued nore than
120 days after the audit upon which it was based, the Secretary
does not | ose the power to recover m sspent CETA funds after the
expiration of the 120-day period set forth at § 816(b). Brock V.
Pierce Countv, 476 U S. 253 (1986).

[I. The Alleqged Failure of The ALJ to Consider The “"Eguities" of

NIYC's Case.
A Section 133(a)(l) of the Act, 29 U S C. s§ 835(a)(l), and
the pertinent regulation at 20 CF. R § 676.35(a) provide that

every recipient of CETA funds shall keep and preserve such
records as the Secretary requires. Aso, all prine sponsors nust
ensure that their contractors and subrecipients naintain al
necessary records which pertain to the operation of their
progranms and are consistent with the Departnent's retention of
record requirenents. 20 C.F.R § 676.37(a)(3). The rel evant
grant in this case was subject to these requirenments, including

provi sions of Federal Mnagement Circulars (FMC) 74-4 and 74-7

¥ Admnistrative File Tab'a, p. 8, Exhibit (Ex.) GI.
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which were incorporated into the grant by reference. gx. GI,
Tab A, p. 63; D. and 0. at 3.

NYI C questions the ALI's determ nation that its failure to
comply with Act's recordkeeping requirenments is tantanmount to a
finding that it msspent grant funds. Alternatively, the grantee
contends that if such a m sexpenditure is held to exist,
recoupnent shoul d be excused based on certain equitable factors
which mtigate in its favor

The disall owance of QJT costs rested on grounds that such
costs were not supported by certified time and attendance
records. ¥ D. and 0. at 6. The ALJ found that the grant
agreement required the grantee's payroll records to be supported
by time and attendance records and "available for review", and
that, "[n]one of the docunentation submtted by respondent [N YC]
consists of tinme and attendance records certified by the
participants". However, he also found "no doubt that respondent
actual | y made paynment of the amount billed to the QIT
contractors: and a disallowance of the entire amunt woul d be
tantamount to a finding (which I amunwilling to make) that the
contractor's billings and the participants' affidavits are
fraudulent.” D. and 0. at 6, 7. His decision to split the
di fference of the disallowed amount was, thus, the result of his

desire to "reach an equitable solution and do substanti al

¥ According to the Grant Officer's Final Determnation, the
grantee states that the records of the second of its two QJT
contractors, including the required time and attendance sheets,
had been inpounded by a bankruptcy court. Ex. G|, Tab A p.10.
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justice," on the basis of his finding that, "oJT services were
i ndeed provided but that the precise amount is in doubt." I14d.
at 7. ¥

Upon ny review of the entire record, | agree with the ALJ
that the grantee did not properly support grant expenditures or
allow themto be determned with precision. The applicable
regul ati ons and pertinent case |aw support his conclusion that
NIYC's "lack of time and attendance records precludes an
assurance that the hours reinbursed were actually worked by the
participants." D and 0. at 7. see 29 CF.R § 676.90(h). ¢

NYI C argues that their alleged violation was no threat to
the overall CETA program but, "only a problemin bookkeeping",
and that since they were neither alleged nor found to have acted
fraudulently, the ALJ's partial disallowance anobunts to a finding
that they did not misspend grant funds. ¥ The grantee
m sapprehends the basis for the disallowance; it is based on
their failure to conply with the requirements to naintain and

produce required prograns records.

¥ | note that while the ALJ was not prepared to rule that the
NIYC's evidentiary substitutes (e.g. contractor billings,
cancel ed checks and participant affidavits) were fraudulent, it
is glear that he found such evidence to be unreliable. D and 0.
at o.

¢ see Montaomerv Countv. Marvland v. Department of Labor,
757 F.2d 1510, 1513 (4th Gr. 1985) (the burden of producing
documentation to support its expenditures is on the

reci pient/grantee).

¥ Grantee's Exceptions (GE) at 5 6. sSee also, NYIC's Brief to
the Secretary at 9 (arguing that msuse is evidenced only by a
showi ng of fraudul ent subm ssions and that the ALJ specifically
refused to find fraud).
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The issue of whether recordkeeping deficiencies can be
equated to a msexpenditure of funds is not novel. The United
States Court of Appeals for the Fourth Grcuit, in a decision
whi ch addressed precisely this question in the context of the
recordkeeping requirenents at 20 CF.R § 676.37(a)(3), held that
a recipient who accepts federal funds in order to conduct a CETA
program agrees to conply with CETA and its regul ations,
particularly, wthe requirements for the maintenance of records."
Montgomervy Countv. Marvland, 757 fF.2d at 1512. The Court went on
to hold that:

[Bly failing to conply with the recordkeeping
requirenents of A and its regulations, the
County 'msspent' federal funds within the
meaning of the statute. city of Qakland v.
Donovan, 707 r.2d 1013 (9th Gr. 1983%, and,
t hat, .... [ulnless that burden of
producing the required docunentation is
Blaced on recipients, federal grantees would
e free to spend funds in whatever way they
wi shed and obtain virtual immunity from
wrongdoing by failing to keeﬁ required
records. Neither CETA nor the regulations
permt such anomal ous results.

Id. at 1513. 8k s o . Florida Departnment of Labor and

Emplovment Services v. United States Department of Labor, 893
F.2d 1319 (11th Gr. 1990); Col orado Department of Labor and
Emplovment V. United States Department Of Labor, 875 r.2d 791
(10th Gr. 1989); State of South Carolina v. United States
Department Of Labor, 795 r.2d 375 (4th Cir. 1986), and Ctv of

St. Louis v. United States Deoartnent of Labor, 787 F.2d 342 (8th

Gr. 1986) reh'q denied May 14, 1986.
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The recipient of federal funds bears the burden of
mai nt ai ni ng and producing required records; Niyc's failure to
comply amobunts to a m sexpenditure of grant funds and the ALJ's
decision, to the extent it inplied otherwise, is in error.

B. As a collateral matter N YC excepts to the ALJ's failure
"to consider the equities of [its] case pursuant to Quechan."
CGE at 5.

The grantee's reference is to the remand deci sion of the
United States Court of Appeals for the Ninth Grcuit in Quechan
Indian Tribe v. U S Departnent of Labor, 723 F.2d 733 (1984)

where, in a case also involving disallowed CETA grant funds, the
Secretary was ordered to consider the "equities" and ot her
"special circunmstances” pertinent to that case as a precondition
to a determ nation on whether repayment was warrant ed.

At issue (as in Quechan) is the scope of the Secretary's
authority to recoup m sspent grant funds under CETA Section
106 (d), 29 U.S.C. § 806(d), and the inplenmenting regulation at
20 C.F.R § 676.88(c). ¥ The Act places the primry
responsibility for ensuring conpliance with the grant recipient.
Commonweal th of Kentucky Departnment of Human Resources V.

Donovan, 704 F.2d 288, 290 n.4, 293-294 (6th Gr. 1983). As a

& Section 676.88

(c) Allowabilitv of certain ouestioned costs. |In any
case in which the Gant Oficer determnes that there is
sufficient evidence that funds have been m sspent, the G ant
Oficer shall disallow the costs. except that costs
associated with inelisible participants and public Sservice
employment prodgrams i
finds: [five enunerated conditions] (enphasis supplied).
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result, a grantee's prayer for a waiver in equity must be
narromy interpreted in accordance with the Act as inplenented
and interpreted under relevant case law. |n order for a grantee
to qualify for a waiver of repaynent of m sspent CETA funds, the
grantee nust denonstrate the existence of special circunstances,
29 U.S.C. § 816(d)(2). However, CETA creates a presunption in
favor of repayment and the exception to this rule is narrow. |p
the Matter of onslow Countv. North Carolina, Case Nos. 81-CTA-185
and 79-CTA-241, Sec. Dec. and Order on Remand, March 13, 1992,

slip op. at 4 (quoting Chicano Education and Manpower Services V.

United States Depvartment of Labor, 909 F.2d4 1320, 1327 (9th Gr
1990). (Secretary pronulgated 20 CF.R § 676.88(c) to inplenment

the "special circunstances® |anguage of Section 106(d)(2) which
by its terns, applies when the "Secretary concludes that a public
service enploynment programis being conducted in violation of
[ specific CETA sections].")

In this case however, the msspent grant funds pertained to
program activities funded under Title IIl and were not awarded in
connection with public service enploynent progranms. Therefore, a

consi deration of "“equities" is not warranted. ¥

¥ Even if consideration of the equities was a requirenent here,

the grantee's argunents agai nst recoupment would fail. N YC was
adequately notified of its recordkeeping obligations by the
provisions of its grant agreement. Its clainms of record

unavailability and "substantial conpliance" are equally w thout
merit since a recipient's substantial conpliance with grant
requi rements does not (absent sPeC|aI ci rcunmst ances which m ght
i npl enent regul atory ma|ver) affect the [Secretary's] right to
recover msspent funds. Bennett v. New Jersey, 470 U S. 632
(1985) é%% cited in the Secretary's Final Dec. in _Quechan, slip
op. at 5-0).
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NYIC's reliance on the Tenth Crcuit's remand decision in

Action Inc. v. Donovan, 789 F.2d 1453 (1986) is inapposite since

that court determ ned that the Labor Departnent did not specify
which eligibility procedures the grantee in that case had failed
to follow and did not identify the record evidence which
supported its conclusion. This case does not involve eligibility
procedures and the ALJ has clearly addressed the evidentiary
concerns.

Havi ng considered all arguments raised by the grantee, |
find nothing in this record which justifies a waiver of the
di sal | oned costs.

ORDER

That portion of the ALJ's decision which allowed a portion
of the disallowed costs is REVERSED. The National Indian Youth
Council is ordered to repay the Departnent of Labor $5,956 from
non- CETA funds, 29 U. S.C. § 816(d)(2). MIwaukee County,

Wsconsin v. Donovan, 771 F.2d 983, 993 (7th Cir. 1985), cert.
denied, 476 U S. 1140 (1986). The renainder of the ALJ's
decision is, hereby, AFFIRVED.

SO ORDERED

G s

Secretary’of Labor

Washi ngton, D.C
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