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This case arises under the Job Training Partnership Act
(JTPA or the Act), 29 U S.C. §§ 15014791 (1988), and the
regul ations issued at 20 CF. R Parts 626-638 (1992). ¥ For the
reasons set out below, the decision of the Adm nistrative Law
Judge (ALJ) is affirmed, dismssing the Conplainant's and
Intervenors' appeals. The dism ssal of these appeals affirns the

Gant Oficer's Final Determnation.

¥ JTPA regul ations were revised in 1992. The pertinent
regul ations for this case were |ast published in the 1992
edition of the Code of Federal Regulations.
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BACKGROUND

The Grant O ficer issued a Final Determ nation on

January 24, 1992, disallow ng $557,897.77 in costs clainmed by
t he Commonweal th of Pennsylvania (State), pursuant to its JTPA
grants. ¥ The disallowance was based on the State's audit
review of the Northwest Pennsylvania Training Partnership
Consortium Inc. (NPTPC), a JTPA subrecipient. The audit
reveal ed that NPTPC m sexpended Fiscal Year 1985 grant funds by
chargi ng costs against these funds which were incurred in the
preceding JTPA Transition Year 1983-1984. ¥ The State's
Reviewing O ficer affirmed the State Audit Hearing Oficer's
determ nation of NPTPC's m sexpenditure, but determned that it
woul d be inappropriate to require NPTPC to repay the funds since
the m sexpenditure "was not due to willful disregard ... gross
negligence, or failure to observe accepted standards of
adm ni stration". ¥

The State subsequently requested approval fromthe G ant
Oficer to forego collection of the debt and waive liability with
regard to the debt. ¥ The Gant Oficer denied the State's
request and issued a Final Determ nation requiring the repaynment
of the disallowed anount. The State appeal ed the Final

Determnation to the Ofice of Admnistrative Law Judges. NPTPC

¢ Adm nistrative File (A F.) at 11-14.
¥ AF. at 165-178.

¥ A F. at 190-98.

¥ A F. at 79.
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and Service Delivery Area (SDA) # 28 requested |eave to
intervene, which was granted. ¥

The presiding ALJ dism ssed the State's, NPTPC's and SDA
# 28's appeals of the Gant Oficer's Final Determnation after a
hearing on the nerits. The ALJ concluded that NPTPC had
m sexpended FY 1985 funds by shifting costs incurred in the
Transition Year to the subsequent Fiscal Year. The ALJ found
that NPTPC willfully violated JTPA's regul ati ons because such
shifting of costs was prohibited by both Federal and State
regulations. The ALJ also concluded that the State failed to
denonstrate that it acted in accordance with the statutory
requi rements that would allow the Secretary to waive repaynent of
the debt. The ALJ determ ned that the Secretary was not
precluded fromallowng the State perm ssion to forego collection
of the debt from NPTPC as "inappropriate" pursuant to 20 C. F. R
§ 629.44(d)(5). ALJ's Decision and Order (D. and 0.) at 20.

The State, NPTPC and SDA # 28 all filed exceptions to the
ALJ's decision, and the Secretary asserted jurisdiction on
Cctober 14, 1994. The Secretary's assertion order specifically

limted the parties' review to "the Secretary's authority to

¢ SDA # 28 is the successor JTPA grant subrecipient for two of
seven counties originally adm nistered by NPTPC. As such, it is
responsi ble for any disallowed costs attributable to those
counti es.
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forego collection of the debt as inappropriate pursuant to
20 CF.R § 629.44(d) (4). . ."(sic) ¥
DI SCUSSI ON

The ALJ concluded that: NPTPC m sexpended its FY 1985 grant
funds by its inclusion of costs incurred in the 1983-1984
transition period; that NPTPC willfully disregarded JTPA
regul ations by the unilateral nodification of certain
subcontracts to get around the inperm ssibility of shifting costs
from one grant period to another; and that the State failed to
denonstrate that it substantially conplied with the requiremnments
set forth in Section 164(e)(2)(A)-(D) of the Act.

A review of the case record before nme and the parties’
subm ssions confirms the ALJ's conclusions as fully supported by
the case record.. | therefore concur in his dismssal of the
Conpl ai nant's and Intervenors' appeals of the Final
Det er m nati on. | further find that under the facts of this case,
the Secretary does not have the statutory or regulatory authority
to waive the debt incurred by the State, or to permt the State
to forego its debt collection action against NPTPC

| disagree with the ALJ's interpretation of the word
"inappropriate” in 20 CF.R § 629.44(d)(5), as it pertains to
the Secretary's authority to allowthe State to forego collection
action against NPTPC and SDA # 28. \When the Act and inplenenting

regul ations are read in context, they require the recovery of

" The citation to subsection (d)(4) was in error. The correct
citation is subsection (d)(5) The parties' subm ssions pursuant
to the Order reflected the correct subsection.




5
m sexpended program funds by the Secretary except when specific
requirenents are met. These requirenents were not net and
therefore, the Secretary is precluded fromgranting the State
permssion to forego debt collection from NPTPC.

The Act provides for the waiver of the inposition of
sanctions against the State due to a subrecipient's
m sexpenditure of JTPA funds, if the State can adequately
denonstrate that it substantially conplied with the requirenents
set forth in Section 164(e)(2). 29 U.S.C. § 1574(e)(3). To neet
these requirenents the State nust have acted with due diligence
in nmonitoring the subrecipient's contract and nmust have taken
pronpt corrective action when it becane aware of any violations
by the subrecipient. Although the State periodically nonitored
NPTPC's operations during the transition period, it did not
uncover the inpermssible shifting of costs until well into the
subsequent fiscal year. D. and 0. at 12. The State, therefore,
di d not denonstrate substantial conpliance with the prescribed
statutory requirenments and the Secretary cannot waive the
sanction requiring the State to repay the m sexpended funds.

The regulations at 20 CF. R § 629.44(d)(4) provide that the
Secretary may permt a State to forego collection of m sexpended
funds from a subrecipient, where the subrecipient was not at
fault with respect to the liability requirenents set forth at
Section 164(e)(2)(A-(D) of the Act. In effect, the regulations
extend the waiver provision which pertains to recipients in the

Act, to subrecipients who mght otherw se be subjected to the
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recovery of funds due to the inpermssible actions of its
subgrantees. The regul ati ons cannot be read as foregoing the
collection of a debt that was incurred by the inpermssible
actions of the subrecipient. This interpretation is supported by
the reference to paragraph (d)(3) in subsection 629.44(d)(4)
whi ch provides for the Governor to describe and assess the
subrecipient's actions to collect the msspent funds fromits
subgrantees.  Therefore, within the context of the Act and the
pertinent regulations, the word "inappropriate,” as it appears in
subsection (d)(5), pertains to a waiver of liability with regard
to a subrecipient insofar as a subgrantee m sspent program funds
provi ded the subrecipient acted in a nanner consonant with the
Act at § 164(e) (2) (A-(D

The initial briefs of the State and Intervenors reviewed the
factual situation confronting NPTPC once it recognized that
fundi ng had been substantially overcommtted for the transition
period. The common thenme in these submi ssions was that NPTPC did
the best it could to minimze the potential dislocation to the
programis participants in an attenpt to deal with overfunded
subgrants and contracts. State's Initial Brief at 7; NPTPC s
Initial Brief at 21; SDA's Initial Brief at 4. Al t hough NPTPC s
action may have mnimzed the adverse inpact on program
participants, NPTPC's overexpenditure problemwas clearly of its
own maki ng.

The ALJ's decision IS AFFIRVED.  The Conmmonweal th of
Pennsyl vania |'S ORDERED to repay $557,897.77 from non- Feder al
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funds to the U S. Department of Labor. M I|waukee County,

Wsconsin v. Donovan, 771 r.2d 983, 993 (7th Cr. 1985).
SO ORDERED.

T .4

Secretary of Labor

Washi ngton, D.C
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