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In the Matter of:

ROBERT STEVEN MAWHINNEY,
Complainant,

V.

AA AIRLINES,
Respondent.

ORDER GRANTING MOTION for SUMMARY DECISION

This matter arises under the employee-protection provisions of the Wendell
H. Ford Aviation and Investment Reform Act for the 21st Century (“AIR217), 49
U.S.C. § 42121 et seq. and its implementing regulations found at 29 C.F.R. §
1979. Now pending after a long and complex procedural history are a renewed
motion to dismiss and a motion for summary decision filed by Respondent AA
Airlines (“Respondent” or “AA”). As AA’s motion to dismiss is supported by
evidence outside the four corners of the complaint, it is deemed to be a motion for
summary decision. For the reasons set forth below, it will be granted.

Procedural History!

First DOL AIR21 Complaint

Respondent terminated the employment of Complainant Robert Steven
Mawhinney (“Complainant” or “Mr. Mawhinney”) in 2001. Mr. Mawhinney filed a
complaint under AIR21, which was ultimately settled. Under the approved
settlement, the parties agreed that Mr. Mawhinney would be restored to his
employment with AA, and that all future employment disputes were required to be
addressed in arbitration.

1 This procedural history address only the captioned case. Another case, Mawhinney v.
Transport Workers Union Local 591, ALJ No. 2012-AIR-00014, was for a time consolidated with
this one, but was eventually severed and has been concluded.



Current DOL AIR21 Complaint

AA discharged Complainant again in 2011. Mr. Mawhinney filed a complaint
under AIR21 with the Occupational Safety and Health Administration, alleging
that his termination was in retaliation for reporting safety concerns. After an
OSHA investigation, the complaint was dismissed on a finding that the termination
did not violate AIR21. Mr. Mawhinney objected to the findings, and requested a
hearing before an administrative law judge. The complaint was forwarded to the
Office of Administrative Law Judges, where it was assigned to me on June 27,
2012.

On July 19, 2012, I stayed this matter after being informed that Respondent
had filed a petition in bankruptcy. After the bankruptcy proceedings concluded, I
lifted the stay by order dated February 3, 2014.

On May 14, 2014, I granted Respondent’s motion to dismiss and to compel
arbitration on the grounds that, under the terms of the settlement of a previous
AIR21 complaint by Complainant, all employment-related matters between Mr.
Mawhinney and AA were required to be arbitrated. Mr. Mawhinney appealed that
order to the Administrative Review Board.

On January 21, 2016, the Administrative Review Board vacated my order
dismissing this complaint and compelling arbitration, and remanded for further
proceedings, because the settlement agreement in the earlier case could not be
enforced by an administrative law judge, but by a U.S. District Court. The parties
engaged in further litigation before me, but, as discussed below (see infra,
discussion under “second arbitration”), the district court issued an order
compelling Mr. Mawhinney to engage in arbitration specifically regarding his
AIR21 complaint. After the court did so, this matter was placed in abeyance
pending the outcome of the arbitration proceedings.

First Arbitration

Mr. Mawhinney invoked the arbitration clause of his earlier settlement
agreement to address his allegations of retaliation and wrongful termination. After
a six-day hearing (held during the time period that the ARB was considering my
dismissal order), the arbitrator ruled in favor of AA on all issues (“First
Arbitration”). The arbitrator found, with respect to the charge of retaliation, that
Mr. Mawhinney “was not terminated in retaliation for engaging in any protected
activity.” Complainant thereafter filed a petition to vacate the arbitration award in
district court, and AA filed a cross-petition to confirm it. The district court granted
AA’s cross-petition. The Ninth Circuit affirmed the district court’s order.
Mawhinney v. AA Airlines, Inc., 692 Fed. App’x 937 (July 3, 2017).

Second Arbitration

After the ARB vacated my order dismissing the complaint and compelling
arbitration, AA initiated arbitration proceedings and served a demand on Mr.
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Mawhinney to participate. When Mr. Mawhinney did not respond, AA filed an
action in district court, requesting an order compelling Mr. Mawhinney to arbitrate
the claims raised in this complaint. The district court did so, and the arbitrator
was asked to address (1) whether the doctrines of res judicata and/or collateral
estoppel bar Respondent’s pending employment retaliation claim under 49 U.S.C.
§ 42121; (2) whether AA violated 49 U.S.C. §42121 with regard to Mr.
Mawhinney’s employment; and (3) whether AA breached the terms of the 2002
settlement agreement. AA filed a motion for summary decision on the first issue.
On December 20, 2017, the arbitrator granted summary decision, finding that the
doctrines of res judicata and/or collateral estoppel apply to prevent Mr.
Mawhinney “from pursuing any further relief based upon claims of employment
retaliation and/or wrongful termination.” AA filed a petition to confirm the
arbitrator’s award, which the district court granted. On June 5, 2020, the Ninth
Circuit affirmed the district court’s confirmation of the arbitration award.
Mawhinney v. AA Airlines, 807 Fed. App’x 720 (9th Cir. June 5, 2020).2

Discussion

Under Rule 18.72(a) of the OALJ procedural rules, the administrative law
judge “shall grant summary decision if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to decision as a matter
of law.” There is no dispute over the procedural facts discussed above; they are a
matter of public record and, as Complainant did not dispute them, I accept them
as true. 29 C.F.R. § The issue is whether, as a matter of law, the arbitral and
federal-court decisions preclude Mr. Mawhinney from pursuing his AIR21 claim in
the Department of Labor. I find and conclude that they do.

Pursuant to the terms of the settlement agreement reached in the 2001
AIR21 complaint, Mr. Mawhinney invoked arbitration on the issues of retaliation
and wrongful termination. After a six-day hearing at which a number of witnesses
testified, and in which a number of exhibits were introduced, the arbitrator
determined that Mr. Mawhinney “was not terminated in retaliation for engaging in
any protected activity,” and issued an award in favor of AA. The district court
confirmed the arbitration award, the Ninth Circuit affirmed, and the Supreme
Court denied certiorari.

After the ARB vacated and remanded my earlier dismissal of this matter, AA
sought and obtained an order compelling Mr. Mawhinney to arbitrate certain
matters, including whether the first arbitration award precluded him from
pursuing his AIR21 complaint on the grounds of res judicata or collateral estoppel.
The arbitrator granted AA’s motion for summary decision on that issue, and the

2 AA asserts that Mr. Mawhinney’s motion for reconsideration, rehearing, and hearing en banc
was denied on June 26, 2020; however, the order denying that motion was issued in the Ninth
Circuit case addressing the first arbitration, which was closed in 2018. It appears that Mr.
Mawhinney’s similar motion in the second arbitration is still pending before the Ninth Circuit.
Given the basis for the panel’s affirmance of the district court judgment, I deem it unnecessary
to wait for the Court to address Complainant’s motion, or for the results of any further appeal.
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district court confirmed the award. Mr. Mawhinney appealed the district court’s
order to the Ninth Circuit, which affirmed the district court.

Under the Federal Arbitration Act, a judgment confirming an arbitration
award “shall have the same force and effect, in all respects, as, and be subject to
all the provisions of law relating to, a judgment in an action; and it may be
enforced as if it had been rendered in an action in the court in which it is entered.”
9 U.S.C. § 13(c). Thus, the judgments entered on the two arbitrations are final
judgments of a district court, and it is established that (1) Mr. Mawhinney was not
terminated in retaliation for engaging in protected activity, and (2) Mr. Mawhinney
may not further pursue his AIR21 claim. The latter final judgment is sufficient to
grant AA’s motion. And because the judgments confirming the arbitration awards
have the same force and effect as a judgment in a civil action, I need not determine
whether the arbitrator’s findings alone form a basis for granting summary decision
based on res judicata; the arbitration proceedings resulted in the equivalent of a
judicial judgment in favor of Respondent, which has been affirmed, and
Complainant has no further recourse.

Because [ am granting summary decision based on the preclusive effect of
the arbitration awards, as confirmed by the judgments of the district court that
were themselves affirmed by the Court of Appeals, I need not and do not address
Respondent’s argument regarding collateral estoppel. And the grant of summary
decision makes moot Respondent’s motion for summary decision on the merits.

ORDER
For the foregoing reasons, IT IS ORDERED:

1. The motion of Respondent for dismissal is deemed to be a motion for
summary decision is GRANTED;

2. Respondent’s motion for summary decision on the merits is DENIED as
moot; and

3. This matter is DISMISSED.

SO ORDERED.

PAUL C. JOHNSON, JR.

District Chief Administrative Law Judge
PCJ/ksw
Newport News, Virginia



