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DECISION AND ORDER

This case arises under the Fair Labor Standards Act of 1938 (FLSA), as amended, 29
U.S.C. § 216(e), and the regulations at 29 C.F.R. Parts 579 and 580.

I. Statement of the Case

On May 8, 2009, Miguel Herrera Soltero (“Soltero”), a seventeen year old high school
student, died from injuries sustained when a forklift that he was operating as an employee of
Progressive Protein, LLC (“Respondent” or “Progressive Protein”) overturned. As a result of
Soltero’s death, the Wage and Hour Division (“WHD”) of the United States Department of
Labor (“DOL”), conducted an investigation into Respondent’s employment practices under the
Fair Labor Standards Act (“FLSA”). Following the investigation, DOL notified Respondent on



February 2, 2010, of a civil money penalty assessment in the total amount of $100,000.00 for
alleged violations of the child labor provisions of section 12 of the Act and the regulations issued
thereunder. The Secretary of Labor (“Secretary”) alleged that Respondent violated Hazardous
Occupation Order (“H.0.”) 7, 29 C.F.R. 8 570.58, by allowing a 17-year-old employee to
operate a forklift and violated H.O. 10, 29 C.F.R. 8 570.61, by employing this minor in the meat
packing industry. Respondent filed a timely exception to the assessed civil money penalty on
February 12, 2010, causing the matter to be referred to the Office of Administrative Law Judges
for hearing.

A formal hearing was held on the merits in Omaha, Nebraska on June 14, 2011. Plaintiff
and Respondent appeared at the hearing, represented by counsel. All parties were afforded a full
opportunity to adduce testimony, offer documentary evidence, submit oral arguments, and file
post-hearing briefs. Stipulations 1 through 21 were admitted as Exhibit 1. Plaintiff’s Exhibits
(“PX”) 1-18 and Respondent’s Exhibits (“RX") 1-3 were also admitted into evidence. Post-
hearing briefs were received from both parties.

The findings of fact and conclusions of law contained herein are based upon my analysis
of the entire record, the arguments of the parties, the applicable regulations, statutes, and case
law, and my observation of the demeanor of the witnesses who testified at the hearing. Although
not every exhibit in the record is discussed below, each was carefully considered in arriving at
this decision.

1. Summary of the Evidence

A. Stipulations and Admissions

At the hearing, Progressive Protein admitted that it is a rendering plant as defined by 29
C.F.R. § 570.61(b)(2). Stipulation (“Stp.”) 2. Progressive Protein stated that its gross volume of
sales for fiscal year 2009 was $8,936,950.20. Stp. 10.

Respondent admitted that it hired Miguel Soltero on March 27, 2009, requiring him to
present two forms of identification to complete an 1-9 form. Stp. 15. Soltero presented a school
activity card for the 2008/2009 school year that showed he was a junior in high school at the time
it was issued. He also submitted a Social Security card. Neither form of identification included
a birth date. On his 1-9 form, Soltero indicated that his birth date was July 26, 1988. Stp. 16.

The parties stipulated that Soltero was hired to clean out tubs/combos at the Progressive
Protein facility and that he received safety training upon being hired, which included training
regarding Progressive Protein’s policy related to the use of forklifts. Stp. 18, 24.

On May 8, 2009, the night of the accident, the crew working second shift included:
Miguel Soltero, tub washer; Chris Davis, working the dumper; Mark Kirscheval, tub washer;
Ricardo Leon Mata, maintenance; Kevin Morley, forklift driver; and Derek Janidlo, second shift
lead man and cooker. Stp. 25. At approximately 10:30 p.m., Soltero attempted to drive a forklift



down aramp. Stp. 29. It veered to the east side of the ramp and rolled over, crushing and
ultimately killing Soltero. Stp. 30. At the time of the accident, Soltero was not wearing a
seatbelt. Stp. 31.

B. Witness Testimony
Derek Janidlo

Derek Janidlo testified that he worked second shift at Progressive Protein as a
supervisor for ten months from October 2008 to July 2009. Tr. 43. He explained that he
worked with Managers Sandy Walker, Bill Ryan, and Mike Rempe, but when none of
them were present, he was in charge. Tr. 44. He testified that he thought Soltero was
twenty years old, which was based on what he had heard around the office. Tr. 80-81.

Janidlo explained the production process as follows: the trucks arrive with
containers of animal fat, which are removed from the trucks by forklift and placed on a
hopper (also called hydraulic lifts or dumpers) and weighed; the operator slowly raises
the product off the hopper and feeds it onto a conveyor belt, which takes the product to be
ground and cooked, and then moved to the decanter or centrifuge, which separates the
animal fat into water and oil to be sold to companies for further processing; the forklift
driver takes the empty containers to the wash station to be cleaned; once cleaned, the
containers are placed back onto the truck by the forklift operator. Tr. 46-51; 128-132.

Janidlo testified that Kevin Morley was solely responsible for operating the
forklift to unload containers from the trucks. Tr. 47. However, he explained that there
were five or six people on second shift and while each person had a specific job, he had
cross trained people, which management encouraged, so that they could fill in for each
other if someone was out. Tr. 60. Janidlo testified that he was approached by Soltero
about learning to operate the forklift a few weeks after he started work at the plant. Tr.
64. Janidlo asserted that he started training Soltero by explaining how everything
worked: how the levers worked, the proper position, the breaks, and the importance of
wearing a seatbelt. Tr. 66. He said that they worked together about a half dozen times in
the course of two or three weeks and that he was starting to feel pretty good about
Soltero’s potential ability to become an operator. Tr. 67.

Regarding the night of the accident, according to Janidlo, it was near the end of
the shift and the crew was cleaning up and trying to figure out how to dump rancid liquid
that was sitting in a vat with no rollers on it. Tr. 69-70. Janidlo testified that he asked
Mata and Davis to get a bobcat (a front-end loader with a bucket on the front of it) to
pour the liquid into a bucket so that they could dump the bucket into the garbage
container outside. Tr. 70-71. He said that after he asked these men to dump the vat, he
went back to work. Janidlo testified that shortly thereafter he heard a scream, and then he
ran outside and saw the forklift on its side with Soltero under it. Tr. 72, PX 7.



Christopher Joseph Wayne Davis

Davis testified that he worked at Progressive Protein from December of 2008 until
September of 2010 on second shift as a tub washer with Soltero. Tr. 97-100. He said
Soltero arrived an hour later than the rest of the crew because he was still in school. Tr.
116. Dauvis testified that Soltero had told him that he was twenty and he remembers
joking around and telling him that soon he could get into bars and strip clubs. Tr. 123.

Davis said that he had occasionally seen Soltero train on the forklift at the end of
their shifts. Tr. 114-115. Dauvis stated that on the night of the accident he heard a fork
scrape the concrete and then turned around to see the forklift tipping over. Tr. 119.

Ricardo Leon Mata

Ricardo Leon Mata represented himself to others as Soltero’s “step-father.”! He
worked as a mechanic on second shift at Progressive Protein for about a year in 2009. Tr.
101-102. He said that he helped Soltero get a job at Progressive Protein and that he only
saw Soltero operating a forklift once or twice. Tr. 103, 110. Mata testified that he
thought Soltero was twenty years old based on how he looked. Tr. 108. He said that
Soltero had an 1.D. showing he was of legal age and that they did not have very good
communication so they did not talk about personal issues. Tr. 108-109.

According to Mata, just before the accident, he had been helping with clean-up
when he asked where Soltero was. Tr. 104. He testified, “at that moment I saw a light at
the end of the ramp and it was down, and | noticed that the cage from the forklift had
pinned [Soltero] on his back.” Tr. 105. Mata said that Kevin Morley called 911 and he
asked him to bring another forklift, which he used to lift up the cage to get Soltero out.
By the time that happened, however, it was too late to save Soltero. Id.

Henry Walker

Henry Walker, who also goes by Sandy Walker, has been the Production Manager
at Progressive Protein for about three years. Tr. 126. He testified that he does safety
orientation for new hires and trained Soltero according to Progressive Protein’s Safety
Orientation Checklist. Tr. 140-141, PX 5. He confirmed that Progressive Protein had a
policy in place that minors could not work at the plant. Tr. 147, PX 6. Walker testified
that he hired Soltero and copied his school 1.D. card and social security card for the
company’s records. Tr. 133-136, PX 3. Walker confirmed that although every other
employee had an identification card that reflected the employee’s date of birth in the
company’s records, neither of the identification cards that Soltero provided included his
date of birth. Tr. 140, PX 4.

! Soltero’s mother, Livier Soltero Cardenas, testified that Mata has been her partner for three years and that he was
living with her and Soltero at the time of the accident. Tr. 37. She said Mata and her son often referred to each
other as “step-father” and “step-son.”



Walker stated that Mata, Soltero’s step-father, told him that Soltero was twenty
years old when they were discussing having him come to work for Progressive Protein.
Tr. 164. He asserted that he never authorized Soltero to operate a forklift or gave him
any training. Tr. 168. Walker explained the policy and structural changes that
Progressive Protein made after Soltero’s death to improve safe practices and prevent a
future incident. Tr. 172.

On the First Report for Injury and IlIness form filled out after Soltero’s death,
Progressive Protein listed Greater Omaha Packing Co., Inc. as holding its workers’
compensation policy. Tr. 150. Walker testified that he has been working for Progressive
Protein since it was formed in 2008. Id. Prior to that, he worked at Greater Omaha, a
meat processing plant, for twenty-four years where he was the Plant Manager. Tr. 151.
Walker stated that Henry Davis, whom he has worked with for twenty-seven years, is the
President and Chief Operating Officer of Greater Omaha and owns Progressive Protein.
Tr. 155. Walker testified that Davis asked him to leave Greater Omaha and help him start
up Progressive Protein. 1d. He said that before the facility housed Progressive Protein it
was used as a slaughter plant for Greater Omaha. Tr. 156. He stated that in May 2009, all
of the raw material came from Greater Omaha and at present about seventy-five percent
of raw materials come from Greater Omaha. Tr. 157.

Mike Rempe

Mike Rempe is the President and Chief Executive Officer of Progressive Protein.
He confirmed that according to a balance sheet dated October 30, 2010, Progressive
Protein had $175,245.55 in its checking account, more than a million dollars in assets,
more than $8.5 million in fixed assets, and total liabilities of $762,000. Tr. 181-182, PX
14. Rempe stated that Progressive Protein has spent over $8 million on plant equipment,
which includes centrifuges, conveyors, boilers, electric, rail buildings, and forklifts,
which will all depreciate over time. Tr. 203. Rempe further testified that Progressive
Protein has not made any profit since operations began, since its operational costs exceed
revenue from sales. Tr. 207.

Rempe confirmed that Greater Omaha was listed as the insured for Progressive
Protein’s workers’ compensation report filled out after the accident, but alleges that this
was probably an error. Tr. 185, PX 15. He also confirmed that the amount of money that
Progressive Protein pays for the raw materials it receives from Greater Omaha appears on
Progressive Protein’s income statement as “Purchase In-House.” Tr. 195. He explained
that there is a distinction between Greater Omaha and other entities because they wanted
to try to isolate profitability from the one known source they had from outside sources so
they could analyze how they are doing. Tr. 212-213.



Henry Davis

Henry Davis owns Greater Omaha Packing Company, and holds the titles of
President and Chairman of the Board. Tr. 218-219, 227. He stated that Greater Omaha
has 847 employees and has sales of over 900 million dollars. Tr. 219. He confirmed that
Greater Omabha still owns the building where Progressive Protein is located. Tr. 222.

Davis testified that Greater Omaha is a sub-chapter S corporation and Progressive
Protein isan LLC. Tr. 227. He asserted that Progressive Protein does its own payroll
and accounting and has its own management team. Tr. 228. He said that other than
recommending Sandy Walker for employment with Progressive Protein, he has had no
involvement with its operations. Tr. 231.

Billy Pete Ryan, Jr.

Billy Ryan testified that he is the General Manager at Progressive Protein and has
been working in the meat industry since 1976. Tr. 306. He stated that he did not know
Soltero was operating a forklift prior to the accident. Tr. 309.

Thomas F. Phelan

Phelan is an Investigator with the U.S. Department of Labor, Wage and Hour
Division, a position he has held for over twenty-two years. Tr. 233. He said that he
investigates statutory violations of the Fair Labor Standards Act, as well as several other
wage and labor laws. Tr. 234. He testified that upon investigating Progressive Protein,
he determined the company had violated Hazardous Orders 10 and 7, which prohibit
minors from working in a rendering facility and operating a forklift. Tr. 250, 252.
Phelan said that he made a recommendation for an assessment of a civil monetary
penalty, but did not make a determination of the penalty. Tr. 265-266.

Phelan testified that the report of occupational injury that he saw listed Greater
Omaha for the insured’s name. Tr. 238, PX 12. He said he also used Nebraska’s
Workers’ Compensation Court’s website to try to determine the owner of the policy, and
when he tried to search for a policy using Progressive Protein’s name and employer
identification number, he could not find anything. Tr. 238-239, 241, PX 13. However,
he testified that when he tried searching for a policy using the name of Greater Omaha,
he found information that matched the workers’ compensation policy information on the
report relating to Soltero’s injury. Tr. 241-242, PX 13.



Arthur M. Kerschner, Jr.

Arthur Kerschner is the Chief of the Wage and Hour Division Branch of Child
Labor and Special Employment, and has been in this position since 1994. Tr. 270. He
explained that the Genetic Information Non-Discrimination Act recently passed by
Congress increased the amount of money the Department of Labor can assess for civil
money penalties for violations of Child Labor Laws that cause the serious injury or death
of any employee under eighteen years of age. 1d. He testified that the penalty for such
violation is $50,000, which can be doubled if the violations are determined to be willful
or repeated. Tr. 271, PX 17. Kerschner testified that he gave approval for the assessment
of two $50,000 penalties in this case. Tr. 271.

Kerschner referred to causation as described in Wage and Hour Division Field
Assistance Bulletin No. 2010-1, which states “Causation can be found if the death or
serious injury occurs when the youth is employed in a workplace that has been
specifically found by the Secretary to be hazardous.” He explained that the Secretary’s
determinations are based on such factors as “the potential for injury or death arising from
such things as environmental factors, the presence of power-driven equipment, the size of
the workforce, the presence of toxic materials and industry specific occupation death and
injury statistics.” PX 17-2. He explained that when an entire industry is banned,
regardless of the reason, the Wage and Hour Division finds that the cause of the accident
was that the under-aged workers were working in a completely prohibited industry. Tr.
276.

Kerschner explained that under the regulations, a penalty is assessed for each
violation. He again referred to the bulletin, which states “For each child labor violation
occurring after May 20, 2008 that causes the death of a minor employee, the WHD will
generally assess a Child Labor Civil Money Penalty (“CL CMP”) of $50,000.” PX 17-4.

Kerschner testified that he considered the factors listed in 29 C.F.R. § 579.5 when
he approved the penalty in this case. Tr. 279. He said that the Department considered the
annual dollar volume of the business, which he thought was five million dollars at the
time, and the total sales of the firm.? Tr. 279. He said that according to the bulletin,
WHD will generally only reduce a penalty when the employer’s gross annual dollar
volume of sales does not exceed $1,000,000. PX 17-5. Kerschner said that the
company’s annual dollar volume was more than five times the amount justifying
consideration of a reduction and that a five million dollar firm is not a small business. Tr.
280. He also reviewed Progressive Protein’s balance sheet, which showed that their total
assets are $9.6 million. 1d. He explained that for an assessment of money penalties,
Progressive Protein far exceeds the general measure and he cannot see a situation where
they would ever provide a small business reduction for a company with such assets. Tr.
281. Kerschner said that WHD does not consider a company’s profitability because it is
not a measure of the funds moving through a company. Tr. 300. He explained that
profits can be consumed by depreciation or by excessive salaries to the board and

2 At the time of Kerschner’s investigation, he estimated Progressive Protein’s ADV for FY 2009 to be around $5
million. It was actually over $8 million.



management. Kerschner also indicated that they do not consider the number of
employees for penalty assessment unless the first threshold is met, i.e., that the
company’s sales are below one million dollars. Tr. 282. He said that this has been
WHD’s process for 25 years and is explained in the WHD bulletin. Id. Further, he
explained that the risk for youths employed in rendering plants stems directly from the
fact that they have small workforces, as discussed in the Hazardous Order. Tr. 282-283.

With regard to intent, Kerschner explained that willfulness can double a penalty,
but lack of intent does not justify reducing a penalty under the Act. Tr. 283. Kerschner
testified that it is also irrelevant that Soltero and his step-father misled the company about
Soltero’s age. Tr. 283-284. He explained that the only protection a firm can have in this
circumstance is if they had a properly issued age certificate, which they did not. Tr. 284.
He also said that precautions to avoid future violations did not factor into the penalty
assessment because none of the precautions related to age verification. Tr. 285.

Livier Soltero Cardenas

Livier Soltero Cardenas is Soltero’s mother. She testified that Soltero was born
on July 26, 1991, and that he attended Omaha Street School while he worked for
Progressive Protein. Tr. 27-28; PX 19. Ms. Soltero further testified that Soltero told her
before his death that he might be laid off because he was not of age. Tr. 41.

John Parsons

John Parson is the Executive Director of Omaha Street School, a school which
takes students who have been unsuccessful in traditional learning environments. Tr. 88.
He testified that Soltero was a student at Omaha Street School and he or his wife usually
drove Soltero to his job at Progressive Protein when school finished at 2:30. Tr. 90.
Parsons authenticated Soltero’s application to school, a form signed by Soltero’s mother
allowing the school to provide records to the Department of Labor, and a copy of those
records. He testified that Soltero’s records indicate that he was seventeen years old. Tr.
90-91, PX 1.

I11.  Summary of the Parties’ Argument

A. Plaintiff’s Arguments

Plaintiff argues that there is undisputed evidence that Progressive Protein violated
Hazardous Occupation Orders 10 and 7, which prohibit minors from working in a rendering
facility and operating a forklift. Plaintiff’s Brief (“Pl. Br.”) at 9, 33. For H.O. 10, Plaintiff
asserts that Progressive Protein admitted that it employed Soltero at its rendering plant and that
his birth certificate and his mother’s testimony establish that he was only seventeen years old at



the time of his employment. PI. Br. at 10. Plaintiff argues that Progressive Protein’s claim that it
was unaware of Soltero’s age provides no defense, and that Respondent fell short of its duty to
inquire into the conditions prevailing at its business when it relied on Soltero’s “step-father’s”
statement that he was twenty. Id. Moreover, Plaintiff asserts that Progressive Protein knew that
Soltero was a junior in high school and asserts that any high school junior who claims to be
twenty years old should be required to prove it. To verify Soltero’s age, Plaintiff argues that
Progressive Protein could have simply run an E-verify report, asked for a birth certificate,
requested an age certificate, or called the high school to verify Soltero’s age, but that it made no
such effort. PI. Br. at 10-12.

Regarding causation, Plaintiff asserts that under the Department’s Child Labor Enhanced
Penalty Program (“CLEPP”), any death occurring while a minor is engaged in a prohibited
occupation, or working in an industry that the Secretary has deemed to be inherently dangerous
for minors, is deemed to be “caused” by that employment for purposes of the statute. PI. Br. at
14. Plaintiff argues that rendering plants are inherently dangerous workplaces because they have
a small workforce that is cross-trained on the performance of multiple jobs. As such, although
Soltero was officially assigned to clean large tanks, called “combos,” he often performed other
duties, such as running the dumper, and had been learning to operate a forklift for about three
weeks before his death.

Concerning H.O. 7, Plaintiff argues that Progressive Protein had a non-delegable duty to
prevent Soltero from operating forklifts. Pl. Br. at 31. It asserts that when Progressive Protein
delegated management of the second shift to Janidlo, and he permitted Soltero to operate a
forklift, Progressive Protein violated its duty. PIl. Br. at 32.

Plaintiff argues that the penalty assessed by WHD in this case should be affirmed. It
asserts that the size of a business is determined by its annual dollar volume, not its profitability,
and that its number of employees is only a secondary consideration. PI. Br. at 20. Moreover, it
asserts that while Progressive Protein argues that its profit was low in FY 2009, it was much
higher in FY 2010 and FY 2011. PI. Br. at 21. Additionally, Plaintiff argues that when the
gravity of a violation is high, such as one resulting in death, a full penalty may be warranted even
for a company experiencing financial difficulty. PI. Br. at 26.

Plaintiff asserts that employers have a duty to protect young workers like Soltero and that
even taking the minimum precaution of obtaining an age certificate would have prevented this
unfortunate accident.

B. Respondent’s Arguments

Progressive Protein argues that it did not know Soltero was only seventeen and had
no reason to believe that he was not the age he claimed to be. It asserts that long time
employee Ricardo Leon Mata, who referred Soltero for employment and who identified
himself as Soltero’s step-father, said that Soltero was twenty years old. Respondent’s Brief
(“Resp. Br.”) at 5. Progressive Protein argues that because of their close relationship, they
considered Mata an “impeccable source” on Soltero’s age. 1d. Additionally, Progressive



Protein asserts that WHD’s investigation revealed that Soltero stated to several of his co-
workers that he was twenty years old. Id. Respondent argues that even if the Court finds that
Soltero’s birth date is July 26, 1991, he was mere months away from his eighteenth birthday.
Resp. Br. at 6.

Concerning Soltero’s operation of the forklift, Progressive Protein argues that there is
no evidence that he was allowed to operate a forklift by anyone of authority. Resp. Br. at 7.
Respondent asserts that Soltero was hired to clean tubs and that his operation of the forklift
was not in accordance with the duties assigned to him, but rather in derogation of those
duties. Id. Respondent argues that new employees, including Soltero, were advised that they
were not to operate, or even sit on a forklift without becoming certified, trained to use it, and
attending forklift training school per the company’s policy. Id.

Regarding the penalty, Progressive Protein argues that WHD failed to consider that
only one of the violations proximately caused Soltero’s death. Resp. Br. at 8. It asserts that
the accident was proximately caused by the operation of the forklift, and that Soltero’s
employment in the plant cannot be said to have proximately caused the accident. Resp. Br. at
10. Progressive Protein argues that WHD’s CLEPP requires direct causation and that when a
violation contributes to, but does not directly cause the death of a minor employee, WHD
will generally assess the pre-CLEPP CL CMP of $11,000. Id. Progressive Protein further
argues that WHD’s policy as set forth in the bulletin should not be allowed to circumvent the
legal determination of proximate cause by determining that some workplaces are more
hazardous than others. Resp. Br. at 12.

Respondent also argues that WHD must consider the mitigating factors required by
FLSA when determining the appropriateness of the penalty. Resp. Br. at 13. It asserts that
FLSA requires that WHD consider the size of the company involved, the gravity of the
violation, whether or not the company committed prior violations, and whether the violations
were intentional. 1d. Progressive Protein argues that the size of its business at the time of the
violation should be considered and any evidence related to Greater Omaha Packing Co. must
be disregarded as irrelevant in this case. Resp. Br. at 18. Progressive Protein asserts that
WHD’s Field Assistance Bulletin “arbitrarily dictates the circumstances under which the
WHD will consider a reduction in the amount of the civil money penalty and in complete
derogation of the law.” Resp. Br. at 19. Respondent argues that the law does not say to
consider the size of the business only if its gross volume of sales is less than $1,000,000. Id.
Progressive Protein contends that it only had sixteen employees and that it is a start-up
business. Resp. Br. at 20-21. It further asserts that its income statements show that it is not
profitable and that the $100,000 fine far exceeds the company’s profitability for the 2009
fiscal year. Resp. Br. at 20. Progressive Protein further asserts that it has no history of any
prior violations, its violations were not willful, it employed no minors other than Soltero
(whom it reasonably believed was not a minor) and it has taken many steps to ensure future
compliance and provide a safer workplace for all employees. Resp. Br. at 22-23, 26.
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IV.  Discussion
The contested issues presented in this case are:

(1) Whether Respondent committed a violation of the FLSA by employing a
minor between 16 and 18 years of age in violation of H.O. 7 and/or H.O 10?

(2) If so, whether the Administrator’s assessment of a $50,000 civil money
penalty for each such violation should be affirmed in whole or in part?

A. Child Labor Violations of the FLSA

The child labor provisions of the FLSA were enacted to protect working children from
physical harm and to limit their working hours to prevent interference with their education.
Administrator, Wage and Hour Division v. Thirsty’s Inc., ARB No. 96-143, ALJ No. 94-CLA-
65, slip op. at 2 (ARB May 14, 1997). Section 12(c) of the FLSA expressly provides that “[n]o
employer shall employ any oppressive child labor in commerce or in the production of goods for
commerce or in any enterprise engaged in commerce or in the production of goods for
commerce.” 29 U.S.C. § 212(c ). Under the statute, the Secretary of Labor has been delegated
the authority to define conditions which constitute “oppressive child labor” which is described in
the statute as

a condition of employment under which . . . any employee between the ages of
sixteen and eighteen years is employed by an employer in an any occupation
which the Secretary of Labor shall find and by order declare to be particularly
hazardous for the employment of children between such ages or detrimental to
their health and well-being.

Ibid.

Pursuant to the FLSA, the Secretary has promulgated various Hazardous Occupation
Orders (H.O.’s) which prohibit or strictly regulate certain hazardous activities involving minors
under the age of 18. See 29 C.F.R. Part 570, Subpart E (“Occupations Particularly Hazardous for
the Employment of Minors Between 16 and 18 Years of Age or Detrimental to Their Health or
Well-Being”). Subpart E of Part 570 includes a list of several occupations found particularly
hazardous for the employment of minors between 16 and 18 years of age, two of which (H.O. 7
and H.O. 10) are relevant to this proceeding.

According to H.O. 7, all occupations involving the operation of a power-driven hoisting
apparatus are particularly hazardous for minors between 16 and 18 years of age. 29 C.F.R.
8 570.58. Prohibited work under H.O. 7 specifically includes operating, tending, riding upon,
working from, repairing, servicing, or disassembling a hoist, or high-lift truck. It goes on to state
that the term high-lift truck includes forklifts, fork trucks, and forklift trucks.
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According to H.O. 10, occupations in or about slaughtering and meat packing
establishments, rendering plants, or wholesale, retail or service establishments are particularly
hazardous for the employment of minors between 16 and 18 years of age or detrimental to their
health or well-being. 29 C.F.R. 8 570.61. This expressly includes all occupations involved in the
rendering of animal offal, animal fats, scrap meats, blood, and bones into stock feeds, tallow,
inedible greases, fertilizer ingredients, and similar products.

Progressive Protein has stipulated that it is a rendering plant as that term is defined by 29
C.F.R. §570.61.(b)(2) and that Miguel Soltero was killed on May 8, 2009 at approximately
10:30 p.m. while attempting to drive a forklift down a ramp at Respondent’s plant. Stips. 2, 29-
30. The question thus becomes, did Progressive Protein know, or should it have known, that
Miguel Soltero was younger than 18 years of age?

Progressive Protein does not deny that Plaintiff has established Soltero was only 17 years
of age during the six weeks he worked for Respondent before his death on May 8, 2009. Instead,
as noted above, it argues that “Progressive Protein did not know and had no reason to believe
that Mr. Soltero was not the age he claimed to be.” Resp. Br. at 4. According to Respondent, it
reasonably relied on Soltero’s employment paperwork on which he listed his date of birth as July
26, 1988, the statement of Soltero’s “step-father” that Soltero was 20 years old, Soltero’s
statements to co-workers saying he was 20 years of age, and the school 1.D. card and Social
Security card produced by Soltero as identification at the time he was hired. Id. at 4-5.
According to Progressive Protein, “ [t]he law does not support the argument that an employer
who has no reason to believe that an employee is underage, is strictly liable for a violation of the
FLSA if that employee turns out to be under age.” Id. at 3. In support of its position,
Respondent relies on Administrator v. Castillo, 2007-CLA-24 and 2007-CLA-25 (ALJ Aug. 30,
2010). I am not persuaded by Progressive Protein’s argument.

Both the FLSA and the Department’s regulations provide a means by which employers
may protect themselves from unwitting violations of the minimum age requirements of the
FLSA, i.e., an employer may obtain a “certificate of age” issued by Federal or State authorities
authorized by the Administrator of the Wage and Hour Division to issue such certificates. 29
C.F.R. § 570.5.3 The regulation specifically cautions prospective employers that they should
obtain a certificate “if there is any reason to believe that the minor’s age may be below the
applicable minimum for the occupation in which he is to be employed.” 29 C.F.R. § 570(c).
The regulation goes on to state:

Such certificate should always be obtained where the minor claims to be only 1 or
2 years above the applicable minimum age for the occupation in which he is to be
employed.

$29 U.S.C. § 203(1) provides in relevant part that “oppressive child labor shall not be deemed to exist by virtue of
the employment in any occupation of any person with respect to whom the employer shall have on file an unexpired
certificate issued and held pursuant to regulations of the Secretary of Labor certifying that such person is above the
oppressive child-labor age.”
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Ibid. As explained below, I find under the facts of this case that Progressive Protein had reason
to believe that Miguel Soltero was younger than 18 years of age and that it should have
undertaken further efforts to determine his actual age before hiring him.

Unlike the facts presented in Administrator v. Castillo, supra,* the only two forms of
identification presented by Soltero when he was hired were a Social Security card and a school
activity card for the 2008/2009 school year showing he was a junior in high school. Neither
form of identification reflected a date of birth for Soltero. In fact, Sandy Walker, Progressive
Protein’s Plant Manger to whom Soltero provided the identification cards, never even read them.
Tr. 135-36. Thus, the only “proof” of Soltero’s age in Progressive Protein’s possession when it
made the decision to hire him was the statements of Miguel Soltero and Ricardo Mata, his “step-
father,” both of whom could reasonably be viewed as having a motive to provide whatever
information they believed was necessary to ensure that Soltero was hired.> There is no doubt in
this case that Progressive Protein believed Soltero was a junior in high school when he began
working — it allowed him to start work an hour after his work shift began so he could finish
classes. This fact, and the information supplied by Soltero and Mata that Soltero was 20, i.e.,
only two years above the minimum age, should have compelled a further inquiry. As Plaintiff
suggests, Respondent could easily “have run an E-Verify report, asked for a birth certificate, or
called the high school to verify Miguel’s claim to be 20 years old.” PI. Br. at 10-11. Indeed, the
Departments regulations warn prospective employers that if they have any reason to believe the
applicant may be younger than the minimum age they should obtain a certificate of age, and they
should always do so when the applicant claims, as Soltero did in this case, to be only 1 or 2 years
above the applicable minimum age. 29 C.F.R. § 570.5(c).

Had Progressive Protein conducted even a cursory investigation — something as simple as
checking Soltero’s Social Security number in the E-Verification system to determine his date of
birth or asking him to obtain a certificate of age from the school he attended® — it would have
known he was underage and never would have hired him. Regrettably, however, it did not, and
the consequences of its failure to investigate further was the tragic death of Miguel Soltero only
six weeks after he began working for Respondent.

* An allegedly seventeen year-old worker was killed when the dump truck he was driving overturned while working
in an open-pit quarry mine. The employee had provided a Resident Alien card and Social Security card, later
determined to belong to another individual, as identification when he was hired, and the person who hired him
testified that the youth looked his stated age of twenty-one and he saw no reason to question him about it. The only
evidence offered by WHD at the hearing before the ALJ to establish that the deceased individual was seventeen was
a death certificate which the WHD investigator acknowledged had been altered. The judge found no violation of the
Child Labor provisions of the FLSA based on WHD’s failure to offer credible evidence that the deceased employee
was under the age of eighteen. Administrator v. Castillo, slip op. at 7.

® Ricardo Mata testified that Miguel Soltero had asked him if there was any work available at Progressive Protein
where Mata worked. Tr. 103. Soltero said he wanted to work so he could buy school supplies. Ibid. Mata and
Livier Soltero, Miguel’s mother, were living together but not married “yet,” ibid., and Mata naturally wanted to do
whatever he could to help her son.

® Child Labor Branch Chief Art Kerschner testified that Progressive Protein was aware of the E-Verification system
and could have easily run Soltero’s Social Security number through it to determine his age. Tr. 285. He similarly
testified that schools in the State of Nebraska, where Soltero worked, are authorized to issue certificates of age at the
request of a student. Tr. 284.
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Progressive Protein also argues that Plaintiff has failed to establish that “Respondent
knew or should have known that Miguel Soltero was operating a forklift” alleging that he was
hired solely to clean tubs at Progressive Protein’s rendering plant and his operation of the forklift
he was driving when he was killed was contrary to his assigned duties. Resp. Br. at 6-7. Again,
I am not persuaded by Respondent’s argument.

Sandy Walker, Progressive Protein’s Production Manager, testified that Derek Janidlo
was the “gang leader” on the second shift. Tr. 128. He also testified it was the responsibility of
Progressive Protein’s night supervisor to train new employees on certain safety procedures
including “lock-out” and “tag-out” procedures. Tr. 144. Walker instructed Soltero when he was
hired that he was not to operate a forklift until he was “trained.” Tr. 167. Walker trained
employees in the “basics” of operating forklifts before Progressive Protein sent them to school at
Nebraska Machine where they would be certified. Tr. 167-168. He never told Janidlo or
anybody else that they should teach Soltero how to operate a forklift. Tr. 169.

Derek Janidlo testified that he worked at Progressive Protein with Soltero on the second
shift, which began at 2:30 p.m. and ended at 11:00 p.m. Tr. 43. According to Janidlo, Sandy
Walker, Bill Ryan and Mike Rempe were the only managers at Progressive Protein and after they
left work (between 4:00 p.m. and 5:00 p.m. daily) he was the most senior person at Progressive
Protein and responsible for seeing that the work was completed. Tr. 44. There were only five
other workers on the second shift, Tr. 46, and he had been encouraged by Bill Ryan, the General
Manager, to cross-train workers on the shift to perform other jobs.” Tr. 59-60. Janidlo, who was
a certified forklift operator, was approached by Soltero a few weeks after he started work about
learning how to operate a forklift, and Janidlo would allow him to move pallets around the plant
with the forklift under his “close supervision.” Tr. 64. Soltero “showed a vigorous interest in
learning other jobs,” and was “willing to do just about anything that was asked and actually did
do anything that was asked.” Tr. 64-65. Janidlo provided forklift training to Soltero
approximately six times in the course of two or three weeks. Tr. 67. Janidlo believed Soltero
was trying to help his “step-father,” Mata, finish cleaning up at the plant on the night of his
death. Tr. 84. No one directed him to use the forklift, and as far as Janidlo knew, there was no
reason for him to be on the forklift that night to accomplish his assigned duties. Ibid.

Chris Dauvis testified that he worked as a combo washer on the second shift at Progressive
Protein and Derek Janidlo was his supervisor. Tr. 99-100. He also testified that combo washers,
like him and Soltero, would perform other jobs so they could “get a little more on-the-job
training for a couple of the other jobs.” Tr. 113. Davis had shown Soltero how to run the
dumpers, and seen him operate a forklift at the end of shifts “kind of like a training style.” Tr.
113-14. Davis understood “cross-training” to mean you were trained on multiple jobs, and both
he and Soltero had been cross-trained on the dumper, tub washing and cleaning up, and Soltero
“had shown a little interest in running a forklift.” Tr. 114-15. He testified Soltero would operate

" Bill Ryan testified as Respondent’s only witness at the hearing. Tr. 304-09. He acknowledged that he was
Progressive Protein’s General Manager and was responsible for its day-to-day operations. Tr. 306-07. He testified
that Progressive Protein had a video system installed outside the plant for security and that workers operating
forklifts were visible on the video at the “dock door” but further testified you could “see the person on it, but you
can’t really identify the individual.” Tr. 308-09. He testified he never knew before May 8, 2009 that Miguel Soltero
was operating a forklift, Tr. 309, but he was never questioned about Janidlo’s testimony that he encouraged cross-
training of workers at the plant.
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the forklift “usually at the end of the night or when one of our machines broke down and we just
had some dead time.” Tr. 115. Kevin Morley, who was Davis’ brother-in-law and also worked
at Progressive Protein, had given Davis permission to operate forklifts, but Davis did not like
driving them because they were “squirrely.” Tr. 116.

Before the night of Soltero’s death, Ricardo Mata observed Soltero operating a forklift
one time “putting combos on the dumper.” Tr. 103. On the night Soltero died, Mata was using a
bobcat to remove waste material from the plant and deposit it in a dumpster at approximately
10:40 p.m. Tr. 104. After he had finished dumping the waste in the trash, Mata asked where
Soltero was and “at that moment . . . saw a light at the end of the ramp and [the forklift Soltero
was operating] was down, and . . . the cage from the forklift had pinned him on his back.” Tr.
104-05. Mata testified that Soltero’s job at Progressive Protein was “generally” to wash out
combos, but “they had him do several things.” Tr. 109. He told WHD’s investigator that he had
seen Soltero operate a forklift two times before the accident, and he did not know whether the
company had sent him for training. Tr. 110.

A key was required to operate the forklifts at Progressive Protein’s plant. Tr. 85. Keys
were kept in the forklifts, and they would only be removed if the forklift was scheduled for
maintenance or “there was a problem with it, where it was not to be used.” Ibid.

As the evidence of record clearly shows, Progressive Protein’s night supervisor, Derek
Janidlo, not only knew Soltero was operating a forklift while employed there but was providing
him basic training in the operation of the forklift. The record further shows that Janidlo had been
encouraged to cross-train all the employees on his shift to perform multiple jobs, and Soltero
routinely performed jobs other than washing out tubs. Although Walker testified that he never
authorized Janidlo to train Soltero to use a forklift, he acknowledged that it was common practice
to provide “basic” forklift training to employees before they were sent to school to obtain a
certificate, and Walker had no reason to prohibit Janidlo from providing such training to Soltero
if, as Walker testified, he believed Soltero was 20 years old. On the Friday night of the accident,
Janidlo’s team was finishing up work in anticipation of the weekend and were all working
together so they could leave. Soltero, as he had been trained to do, was performing various jobs.
He was assigned a task which he believed required the use of a forklift, started up the forklift that
was readily available to him in the plant and was ultimately crushed underneath that forklift
when it tipped over going down a ramp as he drove it outside. Even if no one at Progressive
Protein specifically instructed Soltero to operate the forklift that night, it reasonably should have
known that, having been given basic instructions on how to operate a forklift, he might utilize
one to perform an assigned task if he believed the task called for the use of a forklift.

Inasmuch as he was seventeen years of age on May 8, 2009, Soltero’s operation of a
forklift at any time while working for Respondent was expressly prohibited by H.O. 7. Soltero’s
operation of Progressive Protein’s forklift on that night violated H.O.7, and his operation of the
forklift resulted in the minor’s death.
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B. Appropriateness of Assessed Civil Money Penalties

The FLSA and applicable regulations provide that any person found to have violated
section 12 or 13(c) of the FLSA “shall be subject to a civil penalty not to exceed $50,000 with
regard to each such violation that causes the death or serious injury of any employee under the
age of 18 years, which penalty may be doubled where the violation is a repeated or willful
violation.”® 29 U.S.C. § 216(e)(1)(A)(ii); 29 C.F.R. § 579.5(a). If the violation had been
repeated or willful, the maximum penalty would have been $100,000 for each violation. 29
U.S.C. § 216(e)(2)(A)(ii); 29 C.F.R. 579.5(a).

Section 16(e) of the FLSA provides that in determining the amount of a civil money
penalty, “the appropriateness of such penalty to the size of the business of the person charged
and the gravity of the violation shall be considered.” 29 U.S.C. § 216(e)(3). The Secretary’s
FLSA regulations list several factors to be taken into account in weighing the appropriateness of
an assessed penalty in relation to the size of the business and gravity of the violation. The
regulations state, in relevant part:

(b) In determining the amount of such penalty there shall be considered the
appropriateness of such penalty to the size of the business of the person charged with
the violation or violations, taking into account the number of employees employed by
that person . . ., dollar volume of sales or business done, amount of capital
investment and financial resources, and such other information as may be available
relative to the size of the business of such person.

(c) In determining the amount of such penalty there shall be considered the
appropriateness of such penalty to the gravity of the violation or violations, taking
into account, among other things, any history of prior violations; any evidence of
willfulness or failure to take reasonable precautions to avoid violations; the number of
minors illegally employed; the age of minors so employed and records of the required
proof of age; the occupations in which the minors were so employed; exposure of
such minors to hazards and any resultant injury to such minors; the duration of such
illegal employment; and, as appropriate, the hours of the day in which it occurred and
whether such employment was during or outside school hours.

29 C.F.R. § 579.5(h) and (c).

® The Genetic Information Non-Discrimination Act (GINA) amended FLSA on May 21, 2008, by increasing the
amount of money the Department of Labor can assess for civil money penalties for violations of Child Labor Laws
that cause the serious injury or death of any employee under eighteen from $11,000 to $50,000. It provides that
such penalties may be doubled for repeated or willful violations.
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According to WHD Field Assistance Bulletin No. 2010-1, WHD will generally not
reduce a penalty for a small businesses where the violation resulted in a death.’ In relevant part,
the Bulletin states:

For each child labor violation occurring after May 20, 2008 that causes the death
of a minor employee, the WHD will generally assess a CL CMP of $50,000.
Although WHD will typically conclude that a penalty reduction based on the size
of the business or any other factor listed in 29 C.F.R. 8 579.5 is not appropriate
where a violation resulted in a youth's death, WHD will consider the facts of each
individual case before making such a determination.

PX 17 at 4. The Bulletin further notes that “CLEPP requires direct causation.” Ibid. Elsewhere
in the Bulletin, it states that “[c]ausation can be found if the death or serious injury occurs when
the youth is employed in a workplace that has been specifically found by the Secretary to be
hazardous” noting that “[s]uch workplaces tend to involve multiple hazards and potential sources
of injuries for all workers, routinely requiring a heightened level of safety-consciousness that,
because of their youth and inexperience, young workers are generally unable to maintain.” 1d. at
2. Examples of deaths being “caused” by a violation which are described in the Bulletin
specifically include the death of a minor killed by a forklift while working in a plant
manufacturing explosives. The Bulletin further notes that “WHD would assert that two
violations ‘caused his or her death — HO 7 [operating a forklift] and HO 1 (employmentin a
plant manufacturing explosives).” Ibid.

Any challenge by an employer to a penalty assessed under the FLSA by the
Administrator is referred to the Office of Administrative Law Judges for a formal hearing. 29
C.F.R. § 580.6. Any decision by the assigned judge is “limited to a determination of whether the
respondent has committed a violation of section 12, . . . and the appropriateness of the penalty
assessed by the Administrator.” 29 C.F.R. § 580.12(b) In determining whether a penalty in any
given case is appropriate, the presiding judge “may affirm, deny, reverse, or modify, in whole or
in part, the determination of the Administrator.” 29 C.F.R. § 580.12(c).

As noted previously, the Wage and Hour Division assessed a total civil money penalty of
$100,000.00 against the Respondent in this case. This amount included two penalties of
$50,000; one each for Respondent’s violations of H.O. 7 and H.O. 10.

According to Progressive Protein, it is only a small company and the $100,000 fine
assessed by WHD far exceeds the company’s profitability for the 2009 fiscal year. The financial
records of Respondent do not support Progressive Protein’s argument for a reduction based on
size.

® The Bulletin notes that the guidelines it contains “draw heavily on the child labor civil money penalty . . . process
WHD has developed over the past 25 years.” PX 17 at 1. It further notes that “’[c]ertain guidelines are being
adopted so that the assessment process incorporates interpretations provided to WHD by the Secretary of Labor’s
Administrative Review Board” and “[a]ll these guidelines comport with Regulations, 29 CFR Parts 579 and 580.”
Ibid.
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In fiscal year 2009, Progressive Protein’s annual dollar volume (gross sales) was
$8,936,950.20. PX 15 at 3.2 Respondent’s “capital investment and financial resources,” as
reflected on its balance sheet further establish that its total assets were valued at over $9.6
million. PX 14; Tr. 280. In addition, as Child Labor Branch Chief Kerschner noted in his
testimony, the regulations at 29 C.F.R. 8 579.5 focus on the annual dollar volume of sales,
capital investment and financial resources, not the company’s profitability. Kerschner explained
that WHD does not consider a company’s profitability as an accurate measure of the funds
moving through a company since it can be easily consumed in a variety of ways such as
depreciation or excessive salaries to the employer’s board of directors and management.™
Kerschner further testified that WHD generally only approves penalty reductions for size when
the annual dollar volume of sales is less than one million dollars as stated in WHD’s Bulletin.
Tr. 279. Kerschner noted that Progressive Protein’s annual dollar volume of sales in FY 2009 far
exceeds one million dollars. He further noted regarding the number of Progressive Protein’s
employees that, although its total workforce consisted of only sixteen people, WHD does not
consider the number of employees for penalty assessment unless the first threshold is met, i.e.,
the company’s sales are below one million dollars. Further, according to Kerschner, the risk for
minors employed in rendering plants stems directly from the fact that they have small
workforces, as discussed in H.O. 10."

While | agree with Respondent that Greater Omaha’s size should not be a considered in
determining Progressive Protein’s penalty despite the close relationship between the two
businesses,*® I find, based on an independent consideration of the factors identified in § 579.5(b),
that Progressive Protein is not eligible for a reduction based on its business size. As noted

10 Progressive Protein’s ADV increased to $11,952,519.75 for FY 2010 and $11,440,722.17 for FY 2011.

1 Even if | were to consider Progressive Protein’s profitability, I note that, while Progressive Protein’s net profit
was low in FY 2009 ($4,052.97), it was substantially higher in FY's 2010 and 2011 ($86,448.52 and $217,639.85,
respectively). Furthermore, in Administrator v. Halsey, supra, the Board upheld the assessment of the maximum
penalty for a violation of the FLSA resulting in the death of a minor, even though the assessed penalty equaled the
employer’s total annual earnings. Indeed, the Board has upheld a substantial penalty for a violation which resulted
from a work-related accident which severed the right arm of a minor despite the fact that the employer had filed for
Chapter 13 bankruptcy and the imposition of a large judgment could have forced it out of business. Administrator v.
Elderkin, ARB No. 99-033, 99-048, ALJ No. 1995-CLA-00031, slip op. at 12 (ARB June 30, 2000). According to
the Board: “Although the Elderkin Farm is small, and the evidence indicates serious financial difficulties, those
facts, when weighed (as they must be) against the gravity of the violations, support a civil money penalty of
$71,100.” Id. at 13.

12 Kerschner explained: “As our Field Advisory Bulletin shows and, again, this has been our process for 25 years, if
.. . total sales and services, the annual dollar volume, are below the million dollars, then we would look at a
reduction based on the size of the employees. . . . But in this situation, because part of the risk involved for youth, in
their employment at rendering plants, stems directly from the fact that they have small workforces and, as stated in
the study that accompanied the issuance of the original Hazardous Order, it would be at cross-purposes for Wage
and Hour to reduce the penalty [based] on the sizes of the employees, because it’s part of the hazard, the identified
hazard for this industry.” Tr. 282-83.

3 As noted in Plaintiff’s brief, Henry Davis owns both Greater Omaha Packing Company and Progressive Protein,
LLC in full. PI. Br. at 23; Tr. 218, 224-225. As Plaintiff also noted, Greater Omaha sold the materials left over
from its meat processing operation to Progressive Protein, and “profitability” of Progressive Protein could be easily
manipulated since the price at which Greater Omaha was willing to sell and the price at which Progressive Protein
was willing to buy were set by companies owned by the same individual. Ibid.
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above, the evidence shows an annual dollar volume of sales of more than $8.9 million.** In
addition, according to its balance sheet, Progressive Protein had $175,245.55 in its checking
account, more than a million dollars in assets, more than $8.5 million in fixed assets, and total
liabilities of $762,000. Tr. 181-182, PX 14. As far as the size of its workforce, while
Progressive Protein might generally be considered “small,” inasmuch as it had only 16
employees at the time of the violations, Tr. 18, the small workforce in this case, as Kerschner
testified and H.O. 10 confirms, aggravates rather than mitigates a violation involving a rendering
plant since workers in these plants are typically cross-trained in various jobs and any minors
employed in violation of the Hazardous Order are thus exposed to increased hazards. A penalty
reduction based on company size in this case is thus not warranted.

With regard to evaluating the gravity of the violations committed by Progressive Protein
under 8§ 579.5(c), there is no evidence of any prior child labor violations by Respondent, and
there is no evidence that the violations in this case were willful. Nor is there any evidence that
Progressive Protein employed minors during school hours or in excess of permitted hours on
school days, and Miguel Soltero, who was seventeen years old, was the only minor Progressive
Protein employed. With regard to the duration of the illegal employment, Soltero had been
employed by Respondent for less than two months at the time of his accident. However, the
occurrence of Soltero’s death only six weeks after he started his employment is dramatic
evidence of just how dangerous it can be for an employer to hire a seventeen year-old minor to
work in a rendering plant such as the one owned and operated by Progressive Protein. As noted
above, | have found that Respondent failed to take reasonable precautions to determine Soltero’s
correct age and their records of proof of age were deficient. Had it obtained adequate proof of
age, Respondent would have avoided any violation of the FLSA and its applicable regulations.
Because of Progressive Protein’s failure to do so, Miguel Soltero lost his life. Given that the
result of Respondent’s violations in this case was the most grave consequence imaginable — the
minor’s death — | find that a reduction based on gravity is not warranted.

Nor do I give any significant weight to Respondent’s argument that WHD “failed to
consider that only one of the violations proximately caused the death [of Miguel Soltero] . . ..”
Resp. Br. at 8. As noted above, the FLSA expressly provides that employers “shall be subject to
a civil penalty not to exceed $50,000 with regard to each such violation that causes the death or
serious injury of any employee under the age of 18 years .. .,” 29 U.S.C. §§ 216(e)(1)(A)(ii),
and the Secretary’s regulations replicate that requirement. 29 C.F.R. § 579.5(a). The
Administrator has interpreted the statute and regulation to mean that if the employment of a
minor results in two violations of the child labor provisions of the FLSA, such as operating a
forklift while working in a prohibited occupation, and the minor is killed during the course of
that employment, both violations “caused” the death. PX 17 at 2. That interpretation is entitled

¥ \n Administrator v. Fisherman’s Fleet, Inc., ARB No. 03-025, ALJ No 2001-CLA-00034 (ARB June 30, 2004),
the Board found a closely-held business with only 10 to 12 full-time employees which owned a retail shop, a
processing plant, business offices, four trucks, a forklift and assorted processing equipment a “medium-sized”
business. According to the Board: “Given its yearly multimillion dollar sales [of $3.5 million] and its ample
facilities and equipment, [Fisherman’s] is clearly a medium-sized company. Because workforce size is only one of
the factors to be considered, the relatively small [Fisherman’s] workforce does not compel a different conclusion.
The Field Operations Handbook instructs Wage and Hour investigators not to reduce the assessed penalty for a
company ‘if the employer’s gross annual dollar volume of sales . . . exceeds $800,000 . . . even if the employer has
fewer than 100 employees.”” Id., slip op. at 6.
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to deference if it is shown to be reasonable. As the Supreme Court noted in Skidmore v. Swift &
Co.:

[T]he rulings, interpretations and opinions of the Administrator under the [FLSA],
while not controlling upon the courts by reason of their authority, do constitute a
body of experience and informed judgment to which courts and litigants may
properly resort for guidance. The weight of such a judgment in a particular case
shall depend upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all those
factors which give it power to persuade, if lacking power to control.

Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). The Administrative Review Board has
similarly noted that: “The Secretary has the power to resolve any ambiguities in her own
regulations implementing the FLSA and her interpretation is controlling unless ‘plainly
erroneous or inconsistent with the regulation.”” Administrator v. Halsey, ARB No. 04-061, ALJ
No. 2003-CLA-00005, slip op. at 7 (ARB Sept. 29, 2005); see also Administrator v. Thirsty’s,
Inc., supra., slip op. at 4, and cases cited therein.*®

The current guidelines employed by WHD in imposing civil money penalties for
violations of the child labor provisions of the FLSA, as the Administrator’s Bulletin makes clear,
are based in large part on the process WHD has developed over the past 25 years, and they are
consistent with the language of the statute which requires the imposition of a penalty for each
violation established by the evidence. Furthermore, the Administrator has logically concluded
that multiple violations of the FLSA committed by an employer may independently “cause” the
death or serious injury of an underage minor engaged in prohibited work. WHD’s interpretation
of the FLSA and regulations requiring the imposition of civil money penalties for multiple
violations by an employer is also consistent with Congress’ intent that the Secretary protect
minors from engaging in oppressive child labor by identifying hazardous jobs and workplaces
and penalizing employers when they violate the law.

There is simply no question in this case that Soltero was killed while operating a forklift
in violation of H.O. 7. Similarly, there is no legitimate question that, at the time of his death, he
was working in a rendering plant in violation of H.O. 10. Clearly, Soltero was at risk of serious
injury or death as a result of both violations. The fact that he died while operating a forklift in

>In Thirsty’s, the ARB upheld WHD’s penalty assessment procedures regarding child labor violations under the
FLSA which, at that time, employed a Child Labor Money Penalty Report (Form WH-266) to determine the
appropriate civil money penalty through the use of predetermined dollar values associated with various categories of
violations. The Board noted that the Department’s regulations at 29 C.F.R. § 579.5 listed various factors to be taken
into consideration in determining the appropriateness of a penalty, but were ambiguous with regard to the utilization
of those factors inasmuch as there was “no guidance as to the weight or import of any particular factor, nor do the
regulations prescribe any numerical or percentage factor to guide an increase in the assessment for an aggravated
violation or a mitigation of the assessment where appropriate.” Id. at 4. Rejecting the ALJ’s determination that use
of the form violated the employer’s due process rights, the ARB stated: “The grid and matrix schedule incorporated
in form WH-266 is an appropriate tool to be used by a field Compliance Officer to recommend penalties through the
enumeration and determination of the gravity of factual violations.” 1d. at 5. Although the WH-266 form did not
reference each and every criterion of the guidelines set forth in § 579.5, the Board concluded that it was a
“reasonable interpretation of those guidelines and within the broad authority granted an agency charged with
implementing those regulations.” Id. at 4.
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violation of H.O. 7 instead of being killed by, for example, the rotating drum in the “pre-
breaker” used by Progressive Protein to crush and grind animal waste, does not, and cannot,
diminish the gravity of the separate violation under H.O. 10. Soltero, because of his employment
by Progressive Protein, was at risk from a multitude of hazards while working in Respondent’s
rendering plant, including the hazards associated with operating a forklift.'® Had Progressive
Protein undertaken reasonable efforts to establish his correct age before it hired him, Soltero
never would have been exposed to the hazards presented by working in a rendering plant,
including the risk that he would operate one of Progressive Protein’s forklifts while performing
his job. | find that WHD’s interpretation of the statute and regulations is based on many years of
experience enforcing the FLSA, and that it is reasonable and consistent with its past practices. It
is thus entitled to deference consistent with Skidmore. WHD’s application of the guidelines set
forth in the Bulletin in this case was therefore justified.

Finally, I note that a reduction in civil money penalties may be appropriate in some cases
if either of two alternatives under the regulations are satisfied. According to 29 C.F.R.
§ 579.5(d):

Based on all the evidence available, including the investigation history of the person so
charged and the degree of willfulness involved in the violation, it shall further be
determined where appropriate, (1) Whether the evidence shows that the violation is “de
minimis” and that the person so charged has given credible assurance of future
compliance, and whether a civil penalty in the circumstances is necessary to achieve the
objectives of the Act; or (2) Whether the evidence shows that the person so charged had
no previous history of child labor violations, that the violations themselves involved no
intentional or heedless exposure of any minor to any obvious hazard or detriment to
health or well being and were inadvertent, and that the person so charged has given
credible assurance of future compliance, and whether a civil penalty in the circumstances
is necessary to achieve the objectives of the act.

29 C.F.R. §579.5(d). I find that a reduction of the penalties imposed in this case under either
alternative is not appropriate.

The Secretary of Labor has previously noted that “de minimis” is shorthand for the
maxim “the law does not care for, or take notice of, very small or trifling matters.” Echaveste v.
Horizon Publishers and Distributors, 90-CLA-29, Sec’y Decision (May 11, 1994), aff’d on
recon. (July 21, 1994) (quoting BLACK'S LAW DICTIONARY, at 388 (5th ed. 1979).
However, Soltero’s death is hardly “small or trifling.” The fact that the minor died as a result of
the violations in this case thus precludes any reduction under 8 579.5(d)(1)

As for a reduction under 8 579.5(d)(2), | simply cannot find that the violations here
“involved no intentional or heedless exposure of a minor to an obvious hazard.” Soltero was

16 As Plaintiff accurately noted in its closing brief: “Various witnesses who had observed the plant described
multiple hazards in the workplace, including augers, grinders, ‘a cylinder that has teeth on it . . . and anything it
comes in contact with it shreds, rotating drums, centrifuges that spin “at an extreme high rate of speed,” slippery
floors, high pressured hoses, one-ton combos, noise and an environment in which ‘you never know if you’re going
to bump your head or something is going to fall.””” PI. Br. at 16-17.

-21 -



hired to work in a meat rendering plant, a facility which the Secretary has deemed to be a
hazardous occupation under H.O. 10. Because the nature of his employment was inherently
dangerous, he was clearly exposed to obvious hazards on a daily basis. Had Progressive Protein
made any reasonable effort to determine Soltero’s correct date of birth, which it failed to do,!" he
would not have been hired and would not have been working on May 8, 2009 at the time of his
fatal accident. | thus find that Progressive Protein’s employment of Soltero in its rendering plant
involved a heedless exposure of a minor to an obvious hazard and that no reduction in penalties
is warranted under 8579.5(d)(2).

Order

In light of the foregoing, the decision of the Administrator is AFFIRMED. The
Respondent is found to have violated section 12 of the FLSA and it is ORDERED to pay the
Secretary the sum of $100,000.00 as a civil money penalty for its violations of 29 C.F.R.

§§ 570.58 and 570.61.

SO ORDERED.

P

STEPHEN L. PURCELL
Chief Administrative Law Judge

Washington, DC

NOTICE OF APPEAL RIGHTS: If you are dissatisfied with the administrative law judge’s
decision, you may file an appeal with the Administrative Review Board (“Board”). To be timely,
your appeal must be filed with the Board within thirty (30) days of the date of issuance of the
administrative law judge’s decision. See 29 C.F.R. § 580.13. The address for the Board is:
Administrative Review Board, U.S. Department of Labor, Suite S-5220, 200 Constitution
Avenue, NW, Washington, DC 20210. See Secretary’s Order 1-2002, 67 Fed. Reg. 64272
(2002). Once an appeal is filed, all inquiries and correspondence should be directed to the Board.

At the time you file the appeal with the Board, you must serve it on all parties as well as the
Chief Administrative Law Judge, U.S. Department of Labor, Office of Administrative Law
Judges, 800 K Street, NW, Suite 400-North, Washington, DC 20001-8001. See 29 C.F.R.

§ 580.13.

17 As noted above, every other employee at Progressive Protein produced at least one form of identification when
hired that showed the employee’s date of birth. However, neither form of identification produced by Soltero when
he was hired reflected a date of birth, and Progressive Protein made absolutely no effort to conduct any further
investigation into his actual age, choosing instead to accept at face value Soltero’s and Mata’s self-serving
statements that he was 20 years old.
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If no appeal is timely filed, then the administrative law judge’s decision becomes the final order
of the Secretary of Labor pursuant to 29 C.F.R. 8 580.12(e).
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