U.S. Department of Labor Office of Administrative Law Judges

36 E. 7th St., Suite 2525
Cincinnati, Ohio 45202

(513) 684-3252
(513) 684-6108 (FAX)

Issue Date: 13 May 2019

Case No.: 2019-ERA-00003

In the Matter of:

LAURENT J. BROWN,
Complainant,
V.

BWSR,
Respondent.

ORDER GRANTING RESPONDENT’S MOTION FOR SUMMARY DECISION

This is a claim arising under employee protection provisions of the Energy
Reorganization Act of 1974, 42 U.S.C. § 5851 (“ERA” or the “Act”), and the implementing
regulations (29 C.F.R. Part 24). Laurent Brown (“Complainant”) seeks recovery from BWSR
(“Respondent”) for retaliation resulting in his termination on January 17, 2018.

Procedural History

The Complainant filed a complaint with the Occupational Safety and Health
Administration (“OSHA”) on or around June 28, 2018, alleging that he was wrongfully
terminated from his employment at BWSR in retaliation for refusing to provide “door guard”
training to 4 individuals based on the belief that the actions would violate written safety policies
for the training of building guards. On January 4, 2019, OSHA sent Complainant its findings
dismissing the claim, finding that the Complainant could not establish a prima facie case of
retaliation. The findings state that the “Respondent is an employer within the meaning of 42
U.S.C § 5851.” On January 13, 2019, the Complainant timely filed an objection to OSHA’s
findings and requested a hearing before the Office of Administrative Law Judges.

On April 24, 2019, the Respondent filed a Motion for Summary Decision arguing that it
is not a covered employer under the regulations because it is a subcontractor to the Department
of Energy (“DOE”) covered under Executive Order 12344 (“ER. Mot.”). In support of its



Motion, the Respondent submitted a declaration from BWSR’s President, David M. Brown Jr.
(“Brown Dec.”). On April 27, 2019, the Complainant filed a Memorandum in Opposition to
Respondent’s Motion for Summary Decision, arguing that the Respondent was a covered
employer based on OSHA’s statement in its January 4 2019 findings. (“CL. Resp.”).

Finding of Undisputed Facts

The Respondent is a subcontractor to Fluor Marine Propulsions, LLC (“FMP”). (Brown
Dec. { 4). Prior to 2018, the Respondent was a subcontractor for Bechtel Marine Propulsion
Corporation (“BMPC”). (Brown Dec. FT 1). BMPC and FMP are contractors for the DOE
Office of Naval Reactors. (Brown Dec. { 4, FT 1). The Office of Naval Reactors is a
government office that, together with the U.S. Navy, has the responsibility for the operation of
the U.S. Navy’s nuclear propulsion program, formally the Naval Nuclear Propulsion Program
(“NNPP”). (Brown Dec. q 5). This authority was given to the DOE in Executive Order 12344
Sec. 5, and codified into law at 50 U.S.C. § 2511, 50 U.S.C. § 2406 and 42 U.S.C. § 7158. Asa
subcontractor for BMPC and FMP, the Respondent provided decontamination and
decommissioning and facility upgrade construction at four Naval Reactor Facilities, including a
facility in Idaho Falls, Idaho. (Brown Dec. { 6). The Idaho Falls Naval Reactor Facility houses
the Expended Core Facility, where spent nuclear fuel from Navy vessels is contained. I1d. The
Complainant was employed by BWSR from March 2, 2015 until January 18, 2018. (Brown Dec.
1 10).

Standards for Summary Decision

Summary decision is appropriate when the pleadings, affidavits, material obtained by
discovery or otherwise or matters officially noticed show that there is no genuine issue as to any
material fact and that a party is entitled to summary decision. 29 C.F.R. §18.72. In response to a
motion for summary decision the non-moving party must support an assertion that a fact cannot
be or is genuinely disputed by citing to “particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or declarations, stipulations
(including those made for purposes of the motion only), admissions, interrogatory answers, or
other materials; or by showing that the materials cited do not establish the absence or presence of
a genuine dispute, or that an adverse party cannot produce admissible evidence to support the
fact.” 29 C.F.R. § 18.72(c)(1). In deciding a motion for summary decision, the fact finder must
view the facts in the light most favorable to the non-moving party. Howlett v. Birkdale Shipping
Co., 512 U.S. 92 (1994). The moving party bears the burden of proof, though the opposing party
“may not rest upon mere allegations or denials in his pleadings, but must set forth specific facts
showing that there is a genuine issue for trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986).

Discussion and Applicable Law

42 U.S.C. § 5851(a)(1) prohibits an employer from discharging or otherwise
discriminating against an employee with respect to his compensation, terms, conditions, or
privileges of employment because engaged in protected activity as described in the regulation.
The regulation goes on to define an “employer” as:
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(A) a licensee of the Commission or of an agreement State under section 274 of
the Atomic Energy Act of 1954 (42 U.S.C. 2021);

(B) an applicant for a license from the Commission or such an agreement State;

(C) a contractor or subcontractor of such a licensee or applicant;

(D) a contractor or subcontractor of the Department of Energy that is indemnified
by the Department under section 170 d. of the Atomic Energy Act of 1954 (42
U.S.C. 2210(d)), but such term shall not include any contractor or
subcontractor covered by Executive Order No. 12344;

(E) a contractor or subcontractor of the Commission;
(F) the Commission; and
(G) the Department of Energy.

42 U.S.C. 8 5851(a)(2) (emphasis added).

The parties do not dispute that the Respondent fails to meet the definition of “employer”
contained in 88 5851(a)(2)(A), (B), (C), (E), (F), or (G). (Brown Dec. { 13, 14, 15, 17, 18, 19;
ER. Mot. at 4-5; CL. Resp. at 12). At issue is whether the Respondent is an employer under §
5851(a)(2)(D).

The Respondent argues that because it is a subcontractor on a contract received from the
Office of Naval Reactors it is covered by Executive Order 12344, and thus cannot be considered
an “employer” under 8 5851(a)(2)(D). In 1992, Congress passed the Comprehensive National
Energy Policy Act, which in pertinent part, amended the ERA whistleblower regulations to
provide coverage for private contractors and subcontractors of the DOE. Pub. L. 102-486 §2902.
However, the 1992 amendments expressly excluded coverage for ‘“any contractor or
subcontractor covered by Executive Order No. 12344.” Part of the plain language definition of
“cover” is “to deal with” or “be the subject of.”* Accordingly, | find that a plain interpretation of
the 5851(a)(2)(D) is that the term “employer” does not include any contractor or subcontractor of
the DOE that deals with work that is the subject of Executive Order 12344. | find that BWSR is
such a subcontractor.

Executive Order 12344 assigns the Office of Naval Reactors the responsibility to direct
and supervise work at naval nuclear reactor facilities. (Sec. 5). BWSR is a subcontractor for
BMPC and FMP and these companies contracted with the Office of Naval Reactors to provide
services relating to decommissioning, decontaminating and construction at four naval nuclear
reactor facilities, including the facility in Idaho Falls, Idaho. | find that the services provided by

! https://www.merriam-webster.com/dictionary/cover accessed May 7, 2019.
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BWSR for the Office of Naval Reactors are for work that is the subject of Executive Order
12344 and therefore that BWSR is a subcontractor covered by Executive Order 12344. The
Complainant does not dispute that BWSR is a subcontractor for the DOE and has noted that the
prime contracts held by Bechtel Marine Propulsion and Fluor Marine Propulsion were made with
the DOE department created by Executive Order 12344. (CL. Resp. at 6-7).

The Complainant points to OSHA’s January 4, 2019 findings that state the “Respondent
is an employer within the meaning of 42 U.S.C § 5851” to support his argument that the
Respondent is an “employer” under the Act. However, an Administrative Law Judge must
provide a de novo review of the record, and once a formal hearing is requested the OSHA
findings are not binding. Hobby v. Georgia Power Co., 90-ERA-30 (Sec'y Aug. 4, 1995);
Billings v. Tennessee Valley Authority, 91-ERA-12 (ARB June 26, 1996) (noting that Wage-
Hour's findings were not binding because the regulations accord complainants a right to de novo
hearings). Further, I find that the Secretary’s findings fail to adequately address the issues raised
by the parties” and are not well reasoned or well documented enough to provide any argument
for why the Respondent would be a covered employer under the regulations.

In considering all the evidence of record, | find that the Respondent falls within the
exclusion created in the regulations at § 5851(a)(2)(D) and is not an “employer” as that term is
defined by the Act. Even construing all material in the light most favorable to the Complainant,
there exists no factual issues that preclude summary decision in favor of the Respondent.

Conclusion

In order for the Complainant to prevail on claim, it must be brought against an
“employer” as that term is defined within the regulations. In considering the factual assertions of
the parties and their arguments, | find that the Respondent is a subcontractor for the DOE Office
of Naval Reactors, whose work includes providing services to naval nuclear facilities and so is
covered under Executive Order 12344 and falls within the exclusion created in the regulations at
8 5851(a)(2)(D). I further find the Respondent does not fall under any other definition of
“employer” provided in § 5851(a)(2). As the Respondent does not meet any definition of
“employer” provided for in the Act, the Complainant is not an employee entitled to ERA
whistleblower protection under 42 U.S.C. § 5851.

ORDER
Accordingly, the Respondent’s Motion for Summary Decision is GRANTED and the

Complainant’s Complaint is hereby DISMISSED with prejudice. The hearing scheduled on July
16, 2019, in Lexington, Kentucky, is CANCELLED.

% See the Statement of Position by BWSR, LLC dated August 31, 2018 and Reply in Support of Statement of
Position by BWSR, LLC dated December 4, 2018 sent to OSHA and filed with this Office on March 25, 2019. See
also Complainant’s Response to Statement of Position and Response to Reply in Support of Statement of Position
sent to OSHA and provided to this office on March 20, 2019.

-4 -



SO ORDERED.

Larry A. Temin
Administrative Law Judge

NOTICE OF APPEAL RIGHTS: To appeal, you must file a Petition for Review ("Petition™)
with the Administrative Review Board ("Board™) within fourteen (14) days of the date of
issuance of the administrative law judge's decision. The Board's address is: Administrative
Review Board, U.S. Department of Labor, Suite S-5220, 200 Constitution Avenue, NW,
Washington DC 20210, for traditional paper filing. Alternatively, the Board offers an Electronic
File and Service Request (EFSR) system. The EFSR for electronic filing (eFile) permits the
submission of forms and documents to the Board through the Internet instead of using postal
mail and fax. The EFSR portal allows parties to file new appeals electronically, receive
electronic service of Board issuances, file briefs and motions electronically, and check the status
of existing appeals via a web-based interface accessible 24 hours every day. No paper copies
need be filed.

An e-Filer must register as a user, by filing an online registration form. To register, the e-Filer
must have a valid e-mail address. The Board must validate the e-Filer before he or she may file
any e-Filed document. After the Board has accepted an e-Filing, it is handled just as it would be
had it been filed in a more traditional manner. e-Filers will also have access to electronic service
(eService), which is simply a way to receive documents, issued by the Board, through the
Internet instead of mailing paper notices/documents.

Information regarding registration for access to the EFSR system, as well as a step by step user
guide and FAQs can be found at: https://dol-appeals.entellitrak.com. If you have any questions or
comments, please contact: Boards-EFSR-Help@dol.gov

Your Petition is considered filed on the date of its postmark, facsimile transmittal, or e-filing; but
if you file it in person, by hand-delivery or other means, it is filed when the Board receives it.
See 29 C.F.R. § 1980.110(a). Your Petition should identify the legal conclusions or orders to
which you object. You may be found to have waived any objections you do not raise specifically.
See 29 C.F.R. § 1980.110(a).



When you file the Petition with the Board, you must serve it on all parties as well as the Chief
Administrative Law Judge, U.S. Department of Labor, Office of Administrative Law Judges, 800
K Street, NW, Suite 400-North, Washington, DC 20001-8002. You must also serve the Assistant
Secretary, Occupational Safety and Health Administration and on the Associate Solicitor,
Division of Fair Labor Standards, U.S. Department of Labor. See 29 C.F.R. § 1980.110(a).

If filing paper copies, you must file an original and four copies of the petition for review with the
Board, together with one copy of this decision. In addition, within 30 calendar days of filing the
petition for review you must file with the Board an original and four copies of a supporting legal
brief of points and authorities, not to exceed thirty double-spaced typed pages, and you may file
an appendix (one copy only) consisting of relevant excerpts of the record of the proceedings
from which the appeal is taken, upon which you rely in support of your petition for review. If
you e-File your petition and opening brief, only one copy need be uploaded.

Any response in opposition to a petition for review must be filed with the Board within 30
calendar days from the date of filing of the petitioning party’s supporting legal brief of points
and authorities. The response in opposition to the petition for review must include an original
and four copies of the responding party’s legal brief of points and authorities in opposition to the
petition, not to exceed thirty double-spaced typed pages, and may include an appendix (one copy
only) consisting of relevant excerpts of the record of the proceedings from which appeal has
been taken, upon which the responding party relies. If you e-File your responsive brief, only one
copy need be uploaded.

Upon receipt of a legal brief filed in opposition to a petition for review, the petitioning party may
file a reply brief (original and four copies), not to exceed ten double-spaced typed pages, within
such time period as may be ordered by the Board. If you e-File your reply brief, only one copy
need be uploaded.

If no Petition is timely filed, the administrative law judge's decision becomes the final order of
the Secretary of Labor pursuant to 29 C.F.R. §8 1980.109(e) and 1980.110(b). Even if a Petition
is timely filed, the administrative law judge's decision becomes the final order of the Secretary of
Labor unless the Board issues an order within thirty (30) days of the date the Petition is filed
notifying the parties that it has accepted the case for review. See 29 C.F.R. § 1980.110(b).



