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Complainants

V.
CSX TRANSPORTATION, INC.; CSX CORPORATION; CRAIG S. HELIGMAN, M.D.; GUS

THOELE; CURT SHOGREN,
Respondents

ORDER LIFTING STAY AND DISMISSING COMPLAINTS

This case arises under the employee protection provisions of the Federal Rail Safety Act
(“FRSA”), 49 U.S.C. § 20109, as amended by Section 1521 of the Implementing
Recommendations of the 9/11 Commission Act of 2007 (“9/11 Act”), Pub. L. No. 110-53 (Aug.
3, 2007) and the implementing regulations at 29 C.F.R. Part 1982. On June 5, 2018, | issued an
“Order Granting [the parties’] Joint Motion to Stay and Consolidate Proceedings,” so that
findings in other related matters could be consolidated with the instant case.

On December 10, 2019, | received notice of Plaintiff/Complainant’s election to file an
original action in U.S. District Court along with a copy of his Electronic Case Filing (ECF)
notification indicating a complaint was filed in the Southern District of West Virginia on
December 6, 2019. Accordingly, as the matter has been filed in Federal Court, the stay is lifted
and for the reasons below, the instant Complaint as well as all those that have been consolidated
therewith are dismissed with prejudice.

Quincy E. Christian filed his complaint of retaliation with the U.S. Department of Labor,
Occupational Safety and Health Administration (“OSHA”) on August 27, 2017. After
completing its investigation, on January 25, 2018, OSHA found that based on the information
presented, the matter did not allege FRSA-protected activity and therefore dismissed the
complaint. On February 20, 2018, Christian, through counsel, filed his Notice of Objection to
OSHA'’s findings and timely requested a hearing on his Complaint before a Department of Labor
Administrative Law Judge (“ALJ”). After the matter was assigned to me, on June 5, 2018, it was
stayed pending the anticipated consolidation of approximately sixty (60) other related
complaints. Periodic conference calls were held with the parties’ counsel to address the status
and docketing of the related complaints. During recent calls in October and November 2019,
counsel indicated their agreement and intent to file this and all the related consolidated claims in
Federal Court.

On December 10, 2019, I received a copy of the notice of filing of the Complaint filed by
counsel for Complainant in the United States District Court, Southern District of West Virginia,
on December 6, 2019, in accordance with 49 U.S.C. § 20109(d)(3) and 29 C.F.R. § 1982.114.
Generally, 49 U.S.C. §20109(d) (3) and 29 C.F.R. § 1982.114 permit a complainant to bring an
action at law or in equity for de novo review in the appropriate district court for the United States
with jurisdiction, if there is no final order of the Secretary, 210 days have passed since the filing
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of the complaint and there has been no delay due to the bad faith of the complainant. The Notice
of filing specifically reflects filers including:
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Review of the cases currently docketed and consolidated with that of Quincy Christian
before me, reveals all of those listed above were indeed docketed, consolidated and stayed by the
undersigned?.

Additionally, although not identified on the list of filers included in Complainant’s notice
of filing, there are two additional complaints, those of Michael Gearhart, case no. 18 FRS 00118
and Joseph Shultz, case no. 2018 FRS 00134 that were previously docketed and consolidated

! Case name is docketed as Christopher C. Stiltner, case n0.2018 FRS 00049.

2 The list in the notice provided by Christian, included additional filers or complainants, Michael Potter, Michael D.
Potter, and Matthew Woods, none of which appear to have complaints pending before the undersigned.
Consequently, 1 do not include them on the list here nor this Order.



here, with Christian’s Case. These two cases (Gearhart and Shultz), along with the 57 others
listed above are subject to this Order, including the lifting of the stay and dismissal of their
respective complaints.

The requirements of 49 U.S.C. §20109(d) (3) and 29 C.F.R. § 1982.114 have been
satisfied here. Specifically, a hearing has not yet taken place and thus there has been no final
order of the Secretary; more than 210 days have passed since the complaint was filed on August
27, 2017; and there is no evidence of delay due to bad faith of Complainant.

As Christian filed his complaint in federal district court, as well as the other individual
complainants identified in this Order, and for the reasons stated above, the stay is lifted and his
complaint as well as those of other related consolidated claims contained in the list above, and
the complaints of Michael Gearhart and Joseph Shultz, are DISMISSED WITH PREJUDICE.

ORDER
For the reasons stated above, it is ORDERED:
1. That the stay of these proceedings is LIFTED;
2. Any pending motions and pre-hearing deadlines, are moot; and
3. The Complaints by Quincy Christian, Michael Gearhart, Joseph Shultz and the others

listed above, filed under the FRSA in this matter, are DISMISSED WITH PREJUDICE since
the action has been filed in federal district court.

NATALIE A. APPETTA
Administrative Law Judge



