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DECISION AND ORDER

This case arises under the Service Contract Act, as amended, 41 U.S.C. § 6701, et seq.
(hereinafter “the SCA” or “the Act”), and the implementing regulations at 29 C.F.R. Parts 4 and
6. On August 1, 2014, Chief Administrative Law Judge Stephen L. Purcell issued a Notice of
Docketing with the Office of Administrative Law Judges.



PROCEDURAL BACKGROUND

On July 29, 2014, the Administrator, Wage and Hour Division, United States Department
of Labor (hereinafter “the Administrator or “Complainant”),® filed a complaint against
Respondents Joel Holstad, Wayne Holstad and Northwest Title Agency, Inc. (hereinafter
“Respondents™), alleging that provisions of the Act and regulations had been violated. The
Complaint further alleges that Joel Holstad and Wayne Holstad are each a “responsible party”
within the meaning of 41 U.S.C. § 6705(a) of the SCA.*> The Complaint alleges that
Respondents violated a contract entered into with the United States Government for the
provision of real estate closing services for properties owned by the U.S. Department of Housing
and Urban Development (hereinafter “HUD”). Specifically, the Complaint alleges that
Respondents violated the SCA by failing to pay the minimum monetary wages required by the
contract, by failing to pay the fringe benefits required by the contract, by failing to make, keep
and preserve adequate records of employees and their wages and hours, and by failing to notify
employees of the compensation and fringe benefits required to be paid and furnished for work on
the contract. The Complaint includes a Summary of Unpaid Wages to ten employees, totaling
$230,688.22.

On August 26, 2014, Respondents Wayne Holstad and Northwest Title, Inc. filed
separate Answers to the Complaint. On September 17, 2014, Joel Holstad filed a motion to
dismiss the Complaint against him for failure to state a claim upon which relief can be granted.
The motion was denied on November 25, 2014 by then Acting Chief Administrative Law Judge
Stephen R. Henley. On December 24, 2016, Joel Holstad filed his Answer to the Complaint. On
October 14, 2015, Administrative Law Judge (hereinafter “ALJ”) Christine L. Kirby denied Joel
Holstad’s motion for reconsideration.’

On April 4, 2016, Joel Holstad filed a Motion to Compel Wrongfully Withheld and
Redacted Documents. The Administrator filed his response on May 2, 2016. | denied the
motion in my order issued May 12, 2016.

On July 26, 2016, the Administrator and Joel Holstad filed a Settlement Agreement and
Consent Findings between the Administrator and Respondent Joel Holstad. On August 16, 2016,
| issued a Notice of Receipt of Settlement Agreement and Consent Findings between the
Administrator and Respondent Joel Holstad and Summary of Telephone Conference Regarding
Agreement. This Notice states that | found the form and substance of the consent findings and
agreement to be acceptable and that the agreement and consent findings would be addressed in
the final decision and order after the hearing on the remaining issues. See 29 C.F.R. 8 6.18.

! As of January 20, 2017, the Deputy Administrator for Program Operations became the ranking official responsible
for the Department of Labor’s Wage and Hour Division. See Deputy Administrator for Program Operations’ Post-
Hearing Brief (hereinafter “Complainant’s Post-Hearing Brief”). The term “Administrator” as used herein includes
the Deputy Administrator with respect to matters after January 20, 2017.

2 Wayne Holstad appeared at the hearing both as the attorney for Respondent Northwest Title Agency, Inc. and as an
individual party.

® This case was reassigned by Judge Henley to Judge Kirby. After Judge Kirby’s departure from the Office of
Administrative Law Judges, this matter was assigned to me. See Notice of Assignment and Order issued February
26, 2016.



On August 12, 2016, Respondent Wayne Holstad filed a motion to dismiss on the
grounds that he is not a “party responsible” within the meaning of 41 U.S.C. § 6705(&)4 and on
the grounds that any claims against him are barred by the statute of limitations. On the same
date Northwest Title Agency, Inc. (hereinafter “Northwest”) filed a motion in limine and motion
to dismiss seeking to exclude certain alleged hearsay evidence and testimony regarding alleged
violations prior to December 27, 2011. The Administrator’s memorandum in opposition to the
above motions was filed on August 22, 2016. On August 17, 2016 the Administrator filed a
motion to dismiss Count IV of the Complaint, seeking underpayment of the minimum monetary
wages for specified service employees. Because of the late filing of these motions they were
addressed at the hearing on August 23, 2016. Respondents had no objection to the
Administrator’s motion to dismiss Count IV of the Complaint and the motion was granted. |
denied the Respondents’ motions to dismiss and motion in limine for the reasons stated at the
hearing. Hearing Transcript (hereinafter “Tr.” at 7-10).

The hearing in this matter was held on August 23 and 24, 2016 in St. Paul, Minnesota.’
The parties were afforded a full opportunity to present evidence and argument. Joel Holstad
participated only as a fact witness. At the hearing, the Administrator offered into evidence
Government Exhibits (“GX”) 1 through 33. Respondent Wayne Holstad objected to the
admission of GX 20, arguing that it is hearsay. | overruled the objection, and GX 1 through GX
33 were admitted into the record. Tr. at 15-18. Respondent Wayne Holstad offered into
evidence Wayne Holstad Exhibits (“WHX”) 1 and 2. Tr. at 353-356. Respondent Northwest
Title Agency, Inc. did not offer any exhibits in evidence. A schedule for the submission of post-
hearing briefs was established at the hearing, with the parties submitting initial briefs and
responsive briefs. The dates for filing of post-hearing briefs were changed by my orders issued
on October 21 and December 6, 2016, and the last brief was filed on February 27, 2017.

ISSUES

1. Whether the contract between HUD and Northwest is subject to the provisions of the
SCA.

2. Whether the claims against Respondents are barred by the applicable statute of
limitations.

3. Whether Respondents failed to pay the required fringe benefits to their service
employees in violation of 41 U.S.C. § 6703(2) and the relevant implementing
regulations, and if so, the monetary amount of such unpaid benefits.

4. Whether Respondents failed to deliver to service employees notice of the required
compensation or post such notice in a prominent place at the worksite, in violation of

* Respondent cited 29 C.F.R. § 4.188 as the regulation defining “party responsible,” but the reference should be to
29 C.F.R. §4.187(e).

> There were two previous hearings set during the period the case was assigned to Judge Kirby, which were
cancelled. See Judge Kirby’s order issued February 1, 2016. On March 28, 2016 Respondent Joel Holstad filed a
motion to change the hearing date, which was denied by my order of April 1, 2016. | note that the Prehearing Order
issued by Judge Kirby on March 11, 2015 incorrectly references the Surface Transportation Act and the Defense
Base Act.



41 U.S.C. 8§ 6703(4) and the relevant implementing regulations.

5. Whether Respondents failed to maintain and make available to authorized
representatives of the Administrator required pay and time records as set forth in 29
C.F.R. 88 4.6(g) and 4.185.

6. Whether Respondents Wayne Holstad and Northwest are “parties responsible” within
the meaning of 41 U.S.C. § 6705.

7. If Respondents violated the SCA, what is the appropriate relief?

APPLICABLE STANDARDS

The SCA governs contracts between the federal government and private parties made
with the principal purpose of “furnishing services in the United States through the use of service
employees.” 41 U.S.C. § 6702(a)(3). To be subject to the SCA, the contract must involve an
amount exceeding $2500, have the principal purpose of furnishing services in the United States
through the use of service employees, and not fall under any of the exemptions set forth in 8§
6702(b). A “service employee” is defined in 8§ 6701(3) as an individual engaged in the
performance of such a contract other than an individual employed in an executive, administrative
or professional capacity as those terms are defined in part 541 of the Code of Federal
Regulations. The SCA provides that contracts subject to its provisions specify the minimum
hourly wage and fringe benefit rates payable to the various classifications of service employees
performing contract work, and that those rates may not be less than the amounts predetermined
by the Secretary of Labor or provided for in a collective bargaining agreement, and may not be
less than the minimum wage under the Fair Labor Standards Act. Further, the contracting party
must either deliver to the employee or post notice of the required compensation. See 41 U.S.C.
88 6703 and 6704.

The Act provides that a party responsible for a violation of sections 6703 (1) or (2) or
6704 is liable for the amount of the deduction, rebate, refund or underpayment of compensation
due to the affected employee. It further states that, absent unusual circumstances, a contractor
that has violated the SCA may not be awarded a federal government contract for a period of
three years. 41 U.S.C. 8 6705 and 6706.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. SETTLEMENT AGREEMENT AND CONSENT FINDINGS BETWEEN THE
ADMINISTRATOR AND RESPONDENT JOEL HOLSTAD

On July 18, 2016 the Administrator and Joel Holstad entered into a Settlement
Agreement and Consent Findings (hereinafter “Settlement Agreement”).6 The Agreement
provides that it resolves disputed claims related to Joel Holstad’s compliance with the subject
contract during the period between May 14, 2010 and May 12, 2012. It identifies the contract as
C-DEN-02375, for the purpose of providing closing services to HUD. The Agreement provides

® Filed July 26, 2016.



that it is entered into by Joel Holstad in his individual capacity and not as a representative of
either of the other two Respondents. The Agreement states that during the period from
December 11, 2011 through April 20, 2012, Joel Holstad was the Chief Operating Officer of
Northwest “and, along with other individuals, was responsible for the company’s day-to-day
employment policies and practices.” Agreement at p. 2. Under the Agreement, Joel Holstad
agrees to pay $40,000.00, representing “his agreed-upon share of the back wages and fringe
benefits for the period from May 14, 2010 through May 12, 2012, for the employees listed in
Exhibit A.”" Agreement at p. 3. The Agreement further provides that Joel Holstad will not bid
on or enter any contracts with the United States government for a period of three years. The
Agreement states that its intent is to dispose in whole of proceedings against Joel Holstad.
Agreement at pp. 5-6.

B. CONTENTIONS OF THE PARTIES
Complainant’s Contentions:®

The Complaint alleges that the United States Government entered into a contract with
Respondents for the purpose of providing real estate closing services for properties owned by
HUD? (hereinafter “the Contract” or “the HUD contract”). The Complaint alleges that the
Contract was in effect for the period from April 19, 2010 through April 18, 2011 and an
additional option year from April 19, 2011 to April 20, 2012. In Complainant’s post-hearing
briefs, Complainant states that the Administrator, Wage and Hour Division conducted an
investigation of Northwest to determine its compliance with the Contract, focusing on ten service
employees at Respondents’ Minnesota office, identified in Exhibit A to the Complaint.
Complainant alleges that the investigation revealed that Northwest violated the SCA by failing to
pay the required health and welfare benefits™® to its service employees,'! by failing to keep the
required records, and by failing to inform their service employees that their work was subject to
the SCA and that they were entitled to specified forms and amounts of compensation.*? It also

" Exhibit A to the Agreement lists ten employees (the same employees identified in Exhibit A to the Complaint) and
the amount owed to each, totaling $40,000.00. The Agreement provides that the Department of Labor will distribute
the stated amounts to the employees.

8 After the settlement agreement with Joel Holstad, Complainant proceeded only against the two remaining
Respondents. Therefore, the remainder of this Decision focuses on the allegations, issues and evidence related to
Respondents Northwest and Wayne Holstad.

® The contract is numbered C-DEN-02375 and is GX 1.

1% Valerie Jacobson, the lead investigator in this matter for the Department of Labor’s Wage and Hour Division,
testified that there are three categories of benefits that comprise “fringe benefits,” i.e., health and welfare benefits,
vacation pay and holiday pay. Transcript of hearing (hereinafter “Tr.”) at 380. See 41 U.S.C. § 6703(2); 29 C.F.R
88 4.6,4.162, 4.165, 4.170-.77. The term “health and welfare benefits” therefore does not include the other two
types of fringe benefits, vacation pay and holiday pay. This distinction is not always made in the testimony. Fringe
benefits required under the SCA are to be provided by the contractor “separate and in addition to the specified
monetary wages.” 29 C.F.R § 4.170(a).

! The Complaint as originally filed sought back wages in addition to fringe benefits. After the settlement with Joel
Holstad, Complaint amended the Complaint by dismissing Count 1V, which sought recovery of the back wages.
Although the amount of back wages sought was in excess of $40,000, counsel stated at the hearing that the
Administrator considered the settlement as satisfying the claim for back wages. See Tr. at 9-10.

12 Complainant indicated at the hearing that Complainant seeks health and welfare benefits in the total amount of
$70,243.04. Tr. at 26, 56. However, in the Deputy Administrator for Program Operations’ Post-Hearing Brief
(hereinafter “Complainant’s Post-Hearing Brief), the amount sought was amended to $67,893.78. See
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determined that Wayne Holstad was a “party responsible” for Northwest’s violations.
Complainant seeks debarment of Northwest and Wayne Holstad pursuant to 41 U.S.C. § 6706.

Respondents’ Contentions:

The Answer of Northwest to the Complaint admits the allegations in paragraph Il of the
Complaint except to allege that the Contract was unilaterally suspended by HUD on January 31,
2012 and never reinstated. Northwest admits the allegations of paragraph Il of the Complaint
and states that it does not have sufficient information to either admit to deny the allegations in
paragraph I(c). Northwest denies the remaining allegations. Respondent Wayne Holstad’s
Answer to the Complaint admits the same allegations as Northwest and denies the remaining
allegations.

In its post-hearing briefs, Northwest contends that all but three of the employees were
paid wages and benefits in excess of the minimum amount required by the SCA, and that it
complied with the SCA by paying wages in excess of SCA requirements such that the additional
requirement to pay fringe benefits was satisfied. It states that the claim for back wages owed to
three of the employees is barred by the statute of limitations and is less than the amount still
owed to Northwest under the contract.

Wayne Holstad contends that he is not a responsible party as defined in the statute and
that any claim for back wages is barred by the statute of limitations.

C. SUMMARY OF THE EVIDENCE

STIPULATIONS

At the hearing, the parties stipulated to the authenticity of the proposed documentary
evidence. There were no other stipulations.

EXHIBITS

As indicated above, Government Exhibits (hereinafter “GX”) 1-33 and Wayne Holstad
(hereinafter “WHX"’) Exhibits 1 and 2 were received into evidence at the hearing. Northwest did
not offer any exhibits in evidence.

The Government Exhibits are described in the Exhibit List at the beginning of the binder
containing the Government exhibits. GX 1 is the Contract and GX 2 is the proposal for the
Contract. GX 3 and GX 4 are Wage Determinations. GX 5 and GX 7 are Contract
modifications. GX 6 is an employee statement from Lisa Erickson. GX 8 is a notice of
“Employee Rights on Government Contract.” GX 9 is the summary of unpaid wages, and GX 10
is the Fringe Benefit Wage Transcription and Computation Worksheet. GX 11 is a summary of
invoices for health insurance premiums from Medica. GXs 12-16 are correspondence between
HUD and Wayne Holstad. GX 17 is the Cost and Pricing Proposal for the Contract. GX 18 is the
Complaint. GX 19 is the Minutes of a Meeting of the Board of Directors of Northwest on

Complainant’s Post-Hearing Brief at 20 and 34.



December 23, 2011 reflecting the resignation of a board member and that Wayne Holstad is the
sole remaining board member. GX 20 is email correspondence between Northwest and Valerie
Jacobson. GXs 21, 22 and 23 consist of Waivers of Notice and Consent to board meetings and
Unanimous Writings in lieu of board meetings or shareholder meetings. GXs 26 through 32 are
discovery requests and responses. GX 33 consists of Northwest payroll records.™

WHX 1 is a “General Proxy” signed by “Wayne B. Holstad on behalf of Wayne B.
Holstad, P.L.C.” and dated December 27, 2011. The document “appoints Joel M. Holstad a
general proxy to vote all shares of common stock which the undersigned is entitled to vote on the
election of Directors and all other matters until the next Annual Meeting of Shareholders
scheduled for August 7, 2012 at 2:00 p.m., or any adjournment thereof.” WHX 2 is a document
titled “Common Stock Purchase Agreement for shares of Northwest Title Agency, Inc. The
document indicates it is for the purchase by Joel Holstad from Wayne Holstad of 10,000 shares
of common stock in Northwest at a price of $60.00 per share. The document states that the
closing date is to be April 1, 2012, subject to postponement “until certain conditions described
below are met.” The signature page has places for signatures for both Seller and Purchaser, but
is signed only by Seller, on December 26, 2011. No fully executed copy of this document is in
evidence, nor is any other documentation showing that the sale of the stock was consummated.

SUMMARY OF TESTIMONY

Valerie Ferris Jacobson*

Valerie Ferris Jacobson testified that she is an employee of the United States Department
of Labor, Wage and Hour Division (hereinafter “WHD”), and began working for the wage and
hour division in August 2008. She has held the title of wage and hour investigator since she
began working at the WHD. She has a bachelor’s degree from the University of Minnesota in
applied economics, entrepreneurial management and writing studies. Her job duties as a WHD
investigator include determining compliance with applicable labor laws for various employers
and employees and trying to do what she can do to make sure that employers come into
compliance and make employees whole whenever possible. When she was first hired she had a
thirteen-week period of training where she was learning the regulations and shadowing other
investigators to view the investigation process. Within her first year of being hired she also had a
three-week long training called Basic I that included topics such as the Fair Labor Standards Act
investigation process, calculation of back wages, interview process, speaking with the employer,
obtaining information, determining compliance, determining the authority of the WHD regarding
monitoring compliance and back wage calculations. In her second year of employment she had
Basic Il training, a three-week long training that included training specific to additional statutes,

3 The Government’s Exhibit list also includes GXs 34, 35 and 36, which were not included in the notebook of
exhibits or offered at the hearing. Tr. at 15-16. These documents were unredacted employee statements that were
the subject of my Order Denying Respondent Joel Holstad’s Motion to Compel Withheld and Redacted Documents,
issued May 12, 2016.

Y Ms. Jacobson’s testimony is at transcript pages (“Tr.) 35-118 (direct examination), 118-58 (cross examination ),
158-80 (redirect examination) , 180 (recross examination) and 369-83 (rebuttal). She testified that her name was
formerly Valerie Ferris, and that it changed to Valerie Ferris Jacobson after 2014.



including the SCA, Davis-Bacon and related acts and others. The training focused on specific
information regarding requirements under those acts and investigation procedures. Tr. at 35-38.

She testified that she has also received additional training that involved participating in
investigations where she was not the lead investigator. She had agency training specific to the
SCA, and has been a trainer at prevailing wage conferences where she trains the public,
businesses and other government agencies as well as other SCA investigators. She testified that
her training on the computation of unpaid fringe benefits and back wages has been extensive.
She testified that she investigates a variety of labor laws, including the SCA, the Davis-Bacon
and related acts, the Fair Labor Standards Act, and the H-1B provisions of the Immigration and
Nationality Act. She stated that since she joined WHD she has been involved in approximately
300 compliance actions or investigations, and has been the lead investigator in approximately
200 of those. She testified that she has been involved in approximately ten to fifteen
investigations under the SCA. She also supervised WHD investigators for several months as
Acting Assistant District Director. She testified that a minimum of 90% of her investigations
require reviewing payroll records. Tr. at 38-40.

Ms. Jacobson stated that she personally performed the WHD investigation of Northwest,
which was an investigation under the SCA. She testified that employers who enter into contracts
with the federal government covered by the SCA have certain requirements, such as a minimum
wage, payment of fringe benefits, and providing notice to employees of the fact that the work is
subject to the SCA. She testified that under the SCA, an employer is permitted to pay more than
the minimum wage, but may not incorporate a fringe benefit into that wage. Tr. at 40-42.

Ms. Jacobson testified that she was assigned to the Northwest investigation in April 2012,
and WHD conducted an investigation of a two-year period from May 15, 2010 through May 12,
2012. She initially looked at Northwest’s website to obtain information about the corporation.
When she went to Northwest’s office for an initial meeting in May 2012, she asked to speak to
Joel Holstad or Wayne Holstad because Wayne Holstad was listed as the CEO on the website
and her research indicated that Joel Holstad was potentially a corporate officer. Neither was
available when she appeared for the initial meeting so she spoke with another employee who told
her she would have to speak with Joel Holstad. She met with Joel Holstad on May 14, 2012 and
informed him that WHD would be looking into the SCA and also possibly the Fair Labor
Standards Act. She learned that Joel Holstad was the Chief Operations Officer (“COO”). He
indicated that Wayne Holstad was the Chief Executive Officer (“CEO”) and 100% owner of the
company. Joel Holstad said he did not own any of the company. Tr. at 42-46.

In the course of the investigation, Ms. Jacobson requested various records from
Northwest, including the Contract and any modifications, payroll for the two-year period starting
in May 2010, any corresponding daily or weekly time records for employees, a list of employees
and their classification wage rate, any fringe benefits documentation of fringe benefits paid to a
third-party plan or trustee or to any kind of benefit program, as well as any information about
cash wages paid in lieu of fringe benefits. Northwest produced a copy of the Contract with HUD
for Minnesota, many payroll records for the two-year period of time in question and two months
of invoices from Medica, an insurance company. Ms. Jacobson identified GX 1 as the Contract
between Northwest and HUD for the State of Minnesota. She testified that page three of the



Contract identifies the services to be provided as real estate property sales closing services for
single family properties owned by HUD in the State of Minnesota. She testified that page two of
the Contract shows the estimated value of the Contract in the first year to be $285,361. She
testified that that because the contract value was over $2500, the Contract is subject to the
SCA.®®> Ms. Jacobson testified that the wage determinations applicable to the Contract are
specified at section H.5 on page 34 of the Contract as 2005-2287 (Revision 8). She explained
that wage determinations establish the base wage, which is the minimum wage, and fringe
benefits applicable to employees working on the Contract. The fringe benefits are set forth
separately from the minimum wage. Tr. at 40-53.

Ms. Jacobson identified wage determination 2005-2287 (Revision 8), the initial wage
determination applicable to the Contract, as GX 3. She testified that the wage determination
requires the employer to provide health and welfare fringe benefits and vacation and holiday pay,
as set forth on page 7 of GX 3.° She testified that in this case, fringe benefits totaling
$70,243.04 were found to be due to ten workers.'” She testified that she received no
documentation from Northwest stating what the wage classification for these employees was.
She testified that they were eventually given some information from employees and from Joel
Holstad, but it was not specific enough to show what classifications the employees were working
in. She stated that when the option year extension of the Contract occurred there was a
modification to the Contract that included an updated wage determination. The witness
identified GX 5 as the modification of the Contract,'® dated March 11, 2011, extending the
Contract for twelve months, from April 22, 2011 to April 21, 2012.° The modification states
that it incorporates wage determination 2005-2287 dated September 3, 2010. Ms. Jacobson
identified this wage determination as GX 4, wage determination 2005-2287 (Revision 10), and
noted the increase in the minimum wage and fringe benefit amounts.? Tr. at 53-63.

Ms. Jacobson testified that to be in compliance with the SCA, employers must pay health
and welfare benefits to their service employees. She stated that the health and welfare obligation
can be discharged by providing employees with insurance to cover health or sickness or
disability (e.g., health insurance or dental or vision insurance), or other programs such as a

!> The witness noted the reference on page 38 of the Contract to Federal Acquisition Act (hereinafter “FAR”)
section 41-52.222-49,” Service Contract Act”. See GX 1 at 35-39, incorporating other sections of FAR. These
sections can be found at 48 C.F.R. 8§ 52.100- 52.253-1.

18 The amounts listed are $3.35 per hour or $134.00 per week or $580.66 per month. Paid vacation and holidays as
set forth are also required. Page 1 of GX 3 indicates that this wage determination applies to the states of Minnesota
and Wisconsin. Ms. Ferris testified, as GX 3 states, that the applicable fringe benefits follow the occupational
listing. She said that the fringe benefit amount is the same regardless of the wage amount.

" In Complainant’s Post-Hearing Brief, Complainant indicates that the figure of $70,243.04 is in error because it
erroneously includes $2,349.26 in holiday pay (referencing GX 10 at 8-9), which the Administrator is not requesting
in this action. The correct figure is therefore $67,893.78. GX 9 and GX 10 show that the period for which recovery
is sought is from May 15, 2010 to May 5, 2012.

'8 The modification is signed only by the Contracting Officer and not by Northwestern. Ms. Jacobson testified that
this was the copy they obtained in discovery from Northwestern. Counsel for Wayne Holstad stated that
Respondents were not objecting to the document on that basis. Counsel for the Administrator pointed out that
Section E on the first page of the modification indicates that the contractor is not required to sign the document. Tr.
at 60, 62.

19 GX 5 states that as a result of the modification, the obligated amount of the contract and the estimated value of the
contract are increased by $578,300.00, from $470,361.00 to $1,048,661.00.

% The fringe benefits amount is increased to $3.50 per hour or $140.00 per week or $606.67 per month. GX 4, p. 7.
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401(k) plan. Employers can also discharge their health and welfare obligation by paying a
separate cash amount instead of the benefits. If the employer chooses this option, the cash
amount in lieu of fringe benefits must be at least equal to the amount indicated for health and
welfare benefits (e.g., $3.50 in GX 4), and must be separately stated on the paycheck and in the
payroll records. She testified that the additional cash wage cannot be integrated into the
minimum wage, and that if the employer pays a wage higher than the minimum wage, the excess
amount cannot offset their liability for health and welfare benefits. Employee contributions do
not count toward the health and welfare benefit amount. Ms. Jacobson testified that Northwest
was to pay $3.35 per hour in health and welfare benefits before April 11, 2011 and $3.50 per
hour after that date.?! Tr. at 64-66.

Ms. Jacobson testified that to determine whether an employer is paying the correct health
and welfare benefits, she looks at payroll records and time records that show the rates paid and
the number of hours paid and supplemental records that show any payments by the employer to a
third-party plan such as a health insurance program. She stated that simply looking at the wage
rate listed does not show whether or not fringe benefits have been paid. She testified that the
records she received from Northwest were the Contract, incomplete payroll records? and two
monthly invoices for November and December 2011 indicating payments made to Medica, a
health insurance company. She stated that she did not receive health insurance records for other
months and did not receive other requested records. She said that the records she received did not
include all the records that the SCA requires the employer to keep.?® She testified that the
records did not segregate SCA-covered work from non-SCA work, as required by the
regulations. She said that where an employer does not segregate out the hours, she has to assume
that all hours are subject to the SCA requirements. She said that the two months of health
insurance invoices they received did not separately show the employer and employee
contributions. Tr. at 67-71.

Ms. Jacobson identified GX 33 as containing all of the pay and time records produced by
Northwest. She testified that the records produced were not sufficient to determine whether or
not Northwest properly paid the required health and welfare benefits, because the records did not
include the number of hours worked on SCA versus non-SCA work, the daily and weekly hours
worked, whether a cash fringe benefit was paid in lieu of health and welfare, or any information
about the employer’s contributions to health and welfare.”* They also did not include
information sufficient to determine whether employees were properly classified and paid.?
Using one employee as an example, Ms. Jacobson explained how to read the payroll information

21 Ms. Jacobson clarified that fringe benefits are only due for hours paid up to 40 hours per week (2080 hours per
year). Tr. at 66-67.

“2 She testified that the payroll records were missing certain pay dates for certain employees and did not include the
classification of the employees or the daily or weekly hours worked. Tr. at 70. She testified that the only payroll
records and insurance benefit records produced were GX 11 and GX 33. Tr. at 86.

% GX 30 is the Administrator’s Request for Production of Documents to Northwest.

2 She testified that the category in the payroll records labeled “IP Med Ins,” which she presumed to be medical
insurance, did not show an employer contribution to medical insurance. She stated that none of the payroll records
showed a contribution to health insurance or to any other type of insurance. Tr. at 75-79.

% Although it is not now an issue in this case, Northwest and Wayne Holstad contended that all of the ten affected
employees were classified as General Clerk I. See GX 26, page 12.
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provided.?® She stated that Northwest used a semi-monthly payroll and noted that a daily payroll
was required and would have made it easier to determine whether Northwest was in compliance.
She noted that the format of the payroll records for the years 2010 and 2011 was different than
the format for 2012 (comparing the records at page 5 of GX 33 to those at page 82 of GX 33).%’
Tr. at 71-82.

Ms. Jacobson testified that the payroll records produced by Northwest did not clearly
show that it made cash payments to employees in lieu of health and welfare benefits. She stated
that the only records received that showed that Northwest paid for any health and welfare
benefits were two invoices from Medica, a health insurance company (GX 11). These invoices
listed a total premium for each employee during the months of November and December 2011.
She stated that records for all of the period being investigated were requested.”® Tr. at 82-86.

Ms. Jacobson testified about how she reached her conclusions regarding violations of the
SCA requirements regarding fringe benefits. She stated that she reviewed all of the records
provided, which were incomplete, to make a determination.® She testified that whenever
possible she gave Northwest credit toward the fringe benefit amount. She said this included the
insurance invoices for November and December 2011 (GX 11) even though the records do not
segregate out the portions of the premiums paid by Northwest and by the employees.®*® She
further testified that page 7 of GX 4 shows that the amount of the health and welfare obligation
for November 2011 was $607.00 for the month. She testified that since her investigation in 2012
and 2013, she has not seen any records in addition to GX 11 that would allow her to credit
Northwest with additional amounts. Tr. at 86-93.

Ms. Jacobson identified GX 10 as the “Fringe Benefits Wage Transcription and
Computation Worksheet”, which consists of separate worksheets for each of the ten affected
employees showing the amount of the underpayment. She stated that the information on these
worksheets was taken from the employee’s payroll records. Using page 2 of GX 10 as an
example, she testified that the number of hours in the “Total Hours Worked” column may be
more than in the “Hours Paid” column if the employee was paid for a holiday or vacation days.
She stated that the health and welfare benefit is due for all hours paid up to 40 hours a week and
2080 hours a year. She said it is difficult to know if the Northwest properly paid for holidays
and vacation days without complete records. She said that Northwest did not produce daily or

% The witness used as an example Jennifer Christensen at page 5 of GX 33. Tr. at 71-79.

%" she also discussed another type of record produced, an Employee Earnings Record for individual employees,
which also did not contain the required information. Tr. at 81-82 (discussing page 84 of GX 33).

%8 Ms. Jacobson testified that Joel Holstad was Northwest’s representative for the investigation and that she met with
him twice and exchanged telephone calls and emails. She identified GX 20 as the exhibit containing the emails. Tr.
at 84-85.

% Ms. Jacobson testified that the Government Exhibits include all the payroll records used to calculate unpaid fringe
benefits and all the payroll records for the ten subject employees during the relevant period that were produced by
Respondents during the investigation and discovery. Tr. at 116-117.

% Ms. Jacobson explained how they determined the portions paid by the employer by using as an example page 3 of
GX 11 and employee Karla Cochran. She explained that the “charge amount” shown on this page for Ms. Cochran
is $297.32. She then looked at the payroll records (GX 33) to find the amount, if any, deducted from that
employee’s paycheck for medical insurance premiums. She subtracted from the total “charge amount” the amount
shown in the payroll records as the employee’s contribution and gave Northwest credit toward its health and welfare
obligation for the remaining amount. Tr. at 88-93.
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weekly pay records or information to allow her to determine employee anniversary dates in order
to calculate vacation pay owing. Therefore the amount calculated for health and welfare benefits
does not include vacation pay. The amount does include holiday pay for two employees, and it
includes the hourly health and welfare benefit amount for all ten affected employees. Noting the
column on page 2 of GX 10 marked as “H & W” and the column adjacent to it marked as
“$3.50,” Ms. Jacobson explained that the health and welfare benefit for this time period, $3.50,
applies only up to 40 hours a week. Therefore, for the row indicating pay date 9/9/11, where the
employee worked 70.25 hours of which 3.5 hours were overtime, the number of hours for which
the health and welfare benefit had to be paid was 66.75, because the overtime hours, over 40
hours per week, are not subject to the health and welfare benefit. She stated that this
computation gives Northwest the benefit of the doubt as it assumes the employee worked more
than 40 hours per week. The amount owing for health and welfare benefits for this pay date is
therefore $233.63 ($3.50 x 66.75). Tr. at 93-102.

Ms. Jacobson then explained how Northwest was credited for the amounts it did pay for
medical insurance in November and December 2011. The witness referred to the rows toward
the bottom of the page at page 2 of GX 10, for the months of November and December 2011.
Using the row for the pay date of November 10, 2011, she stated that $100.02 (in the highlighted
area) is the amount she assumed the employer paid toward the Medica insurance premiums by
determining the amount paid by the employee and subtracting that amount from the total charge
amount for the premium as shown on GX 33. The hourly credit was determined by dividing
$100.02 by the number of hours paid (i.e., $100.02 divided by 89 hours), with a resulting credit
per hour of $1.12. For those hours, Northwest would therefore owe $3.50, less the credit amount
of $1.12, multiplied by the number of health and welfare hours. In this instance, the figure of
$211.49 under the column labeled “Total SCA Fringes” indicates the amount to be added to the
$100.12 to determine the amount that should have been paid. Ms. Jacobson also clarified that
the last column, titled “Total Back Wages,” represents the amount of the unpaid fringe benefits.
She stated for this specific employee, the total amount of unpaid fringe benefits for the two-year
period investigated was $2,391.10.%" Tr. at 102-07.

Ms. Jacobson identified GX 9, titled “Summary of Unpaid Wages,” as a summary of the
unpaid fringe benefits. She testified that column 5, “BWs due,” reflects the total amount of
unpaid fringe benefits for the ten affected individuals on page 2 of the sheet, i.e., $70,243.04.
The ten individuals listed on this summary were those that were determined to be Northwest
employees, subject to the SCA, who worked on the Minnesota HUD contract.** Tr. at 107-12.

Ms. Jacobson testified that as a result of the investigation, she concluded that Northwest
Title, Wayne Holstad and Joel Holstad were all “parties responsible.”® She stated that her

%1 The total reflected at the bottom of the page is $2,391.19. This is the amount shown for this employee on the
Summary of Unpaid Wages (GX 9).

%2 The Minnesota contract is the contract at issue here. Ms. Jacobson testified that it is “very likely” that there were
other employees of Northwest subject to the SCA during this time period working on the two other HUD contracts
Northwest had for the states of Wisconsin and Missouri. She stated that because of the lack of records and
availability of those employees, it was not possible to determine which employees worked on which contract and
when. Tr. at 110-111.

% Tr. at 112. Section 6705(a) of the SCA provides: “Liability of Responsible Party . - A party responsible for a
violation of a contract provision required under sections 6703(1) or (2) of this title or a violation of section 6704 of
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determination that Wayne Holstad was a responsible party was based on his status as CEO and
owner of 100% of the company, his supervisory authority over the higher-level managers and his
control of the operations of the company. She stated that she determined this from her
conversations with Joel Holstad and Northwest employees and research from Northwest’s
website. She testified that she toured Northwest’s office. She said she did not speak to Wayne
Holstad during the course of the investigation. She did speak to Lisa Erickson, a Northwest
employee who is now deceased, and was present at the deposition of Wayne Holstad. Tr. at 112-
14.

Ms. Jacobson testified that she found other violations of the SCA in addition to non-
payment of fringe benefits and record keeping. She determined that there was a failure to
provide notice to employees as required by the SCA, i.e., Northwest did not post a SCA poster in
a conspicuous place or otherwise provide such information to employees, and did not provide the
information contained in the wage determination.>* She stated that during her site visit she asked
to be shown where the poster was and where the wage determination was posted, and that there
was no posting. She also spoke with employees and “they did not know they were subject to the
Service Contract Act for the most part, let alone the prevailing wage requirements nor the fringe
benefit requirements.” With regard to compliance with the record-keeping requirement,®> Ms.
Jacobson stated that Northwest’s records were “by far the worst that I had ever seen on an SCA
contract.” Tr. at 115-16.

On cross-examination by counsel for Wayne Holstad, Ms. Jacobson stated that she has
not taken any courses in forensic accounting. She agreed that record retrieval would be
complicated by the fact that a business is no longer operating. She noted that the SCA requires
the employer to retain the relevant records for three years after completion of the contract.®® She
testified that she received training in how to determine the responsible party. She testified that at
the time of the investigation, Joel Holstad stated that he was running the company on a day-to-
day-basis. Joel Holstad indicated that Northwest was winding down its operations. As the
representative for Northwest for the investigation, he was the person to whom Ms. Jacobson
directed questions regarding employee benefits and requests for records. Ms. Jacobson further
agreed that she did not speak to Wayne Holstad during the investigation and that he was not on
site during the on-site visits. She reiterated that her determination that Wayne Holstad was a
responsible party was based on information from Joel Holstad, conversations with employees
and public information available on Northwest’s website. Ms. Jacobson agreed that since
December 2011, Joel Holstad exercised control, supervision and management over performance
of the HUD contract, but stated that multiple people can have such authority. The witness was
shown Exhibit A to the Administrator’s response to Joel Holstad’s Motion to Dismiss. She
agreed that her Declaration states that her “investigation also disclosed that at least after
December 27, 2011, Wayne Holstad was not operating Northwest Title, and that Joel Holstad
was operating the day-to-day operations of Northwest Title in his absence.”® She testified that

this title is liable for an amount equal to the sum of any deduction, rebate, refund, or underpayment of compensation
due any employee engaged in the performance of the contract.” See also 29 C.F.R. § 4.187(e).

%41 U.S.C. § 6703(4) requires notice to employees of the required compensation (minimum wage and fringe
benefits).

% See 29 C.F.R. § 4.6(g) and 4.185.

% See 29 C.F.R. § 4.6(g) and 4.185.

%" The Declaration is Attachment A to Administrator’s Response to Respondent Joel Holstad’s Motion to Dismiss,
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she was not assisted in the investigation by any other investigator. Tr. at 118-37.

On cross examination by counsel for Northwest, Ms. Jacobson was asked to refer to page
39 of the Contact, a section titled “Key Personnel.” (GX 1). She testified that during her
investigation she did not speak to any of the three individuals identified in that section. She
testified that page 1 of the Contract showed that it was signed by “John Lindell, General
Counsel.” She testified that during the course of the investigation she did not speak with John
Cerrito, Kimberly Schultz or Tom Foley. She stated that she did not request payroll records
directly from the Paychex, the company that provided the payroll records in GX 33, or from
Medica regarding health insurance. Ms. Jacobson testified that she did not know whether
Northwest ever received the full contract amount (referring to page 4 of GX 33), indicating that
that was not part of the investigation. She testified that she was not aware of the specifics of the
payment schedule or payment amounts in the Contract. She testified that she was not aware of
any document granting option year number two under the Contract. Tr. at 140-50.

Ms. Jacobson testified that she believes it very likely that the subject employees did
perform non-Contract work as well as Contract work, based on her conversations with Joel
Holstad and employee interviews. She testified that the categories of the individuals identified in
GX 10 were based on their statements to her in her interviews of those employees who were
accessible to her. She also spoke to Joel Holstad and Randy Kamstra. During her investigation,
she was told that employees reported their hours worked and they were then entered into
Paychex. She was also questioned, in the context of GX 6, about what constituted Contract
work. She was also asked about records she received from Northwest and whether she declared
them unacceptable. She stated that she reviewed all the records. Tr. at 150-58.

On redirect examination, Ms. Jacobson stated that the records she received from
Northwest were not adequate because, based on the regulations, they were missing information.
With regard to her testimony that she believed it very likely that some employees performed
non-Contract work, she said it would be impossible for her to estimate the amount of such work.
She stated that based on speaking with Joel Holstad and the employees, she believed the majority
of the work was covered under the SCA. She said the records provided by Northwest did not
indicate “at all” how much work was Contract work or non-Contract work. She stated that the
applicable regulations require an employer who performs both contract work and non-contract
work to designate which hours are subject to the SCA and which are not. She testified that since
she concluded the investigation in early 2013, additional Northwest records were produced in
discovery and are included in GX 33, but that those records also did not segregate Contract work
hours and non-Contract work hours or show any differential cash payments or fringe benefits.
With regard to her conclusion that Wayne Holstad was a responsible party, she stated it was
based on his status as CEO and 100 percent owner, and his ability to control the operations of the
company either directly or indirectly. She clarified that Wayne Holstad was 100 percent owner
of a company called “Wayne B. Holstad PLC,” which is the 100 percent owner of Northwest.
She stated that she first visited Northwest on May 7, 2012, and that the period under
investigation was May 14, 2010 through May 12, 2012. She testified that Northwest was still
operating at the time she visited and there were employees still performing work under the
Contract.

filed October 10, 2014.
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Ms. Jacobson testified that since signing the Declaration concerning Joel Holstad in
connection with the Administrator’s response to his motion to dismiss, she attended the
deposition of Wayne Holstad in 2016 and no longer believes that it was only Joel Holstad
operating the day-to-day operations of Northwest after December 27, 2011. She stated that
based on the new information she would probably word the Declaration differently. She stated
that she does not agree with the characterization of counsel for Wayne Holstad that Northwest
“totally imploded” when she was there, because people were still performing work. She stated
that, to her knowledge, Northwest still exists. With regard to health insurance benefits, she
stated that she was told by some employees that they did not receive health benefits, and the
employees indicated on the Medica invoices were unsure of how long they had insurance. Ms.
Jacobson was asked about the second full paragraph on page 2 of GX 6, the statement by Lisa
Erickson. Ms. Erickson’s statement indicates that since December 12, 2011, when Northwest
lost its underwriter, “all of the contracts [were] pretty much “HUD,” and that before that date
“probably about 75% of the time they were HUD contracts.” Ms. Jacobson testified that she
took this statement from Ms. Erickson and the handwritten notation after this paragraph is Ms.
Erickson’s writing. Tr. at 158-80.

Joel M. Holstad®

Joel Holstad testified that he is the brother of Wayne Holstad. He testified that he entered
into a settlement agreement with the Administrator. He said he worked at Northwest beginning
December 27, 2011 and ending August 30, 2012. He started working there because Wayne
Holstad asked him to help over Christmas 2011 because employees were leaving and “he needed
someone to help him hold together the operation so that he could determine what was going on.”
He testified that Stewart Title, the underwriter Northwest had prior to December 12, 2011,
terminated its relationship with Northwest a few days before December 12". He testified that he
was involved in conversations in January to try to revive the relationship. He said that he was
not brought into Northwest specifically to try to revive the relationship with Stewart Title, but
“to try to save whatever could be saved at Northwest Title.” He testified that he agreed to help
because his mother had advanced Northwest approximately $180,000 and he did not think she
would recover it if he did not intervene. He was given the title of Chief Operating Officer, a role
he held until he left the company. He testified that he believed Wayne Holstad remained the
CEO through August 31, 2012, and that he had no knowledge whether he was still the CEO
currently. He did not recall that Wayne Holstad ever tried to tender his resignation as CEO to
him. Tr. at 181-85.

Mr. Holstad testified that on approximately December 20, 2011, HUD decided to stop
sending cases under the contract with Northwest. He said that HUD gave two reasons for this,
concerns about Northwest not having a title insurance agency contract, and HUD put something
in the Federal Register about concerns with the weather in Minnesota. He testified that under his
supervision, Northwest undertook to complete the files it had been assigned prior to the cessation
of new orders, without compensation. That work was finished in approximately April or May
2012. He said that Northwest was also doing other title-related services when he started work

% Joel Holstad’s testimony is at transcript pages 181-90 (direct examination), 191-208 (rebuttal and cross
examination), and 208-20 (redirect examination). This summary of his testimony will refer to Joel Holstad as Mr.
Holstad and to Wayne Holstad by his full name.
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there. He testified that he received no compensation from Northwest. Mr. Holstad was
questioned about seven of the employees for whom complainant is seeking recovery of unpaid
health and welfare benefits, and testified as to whether they were doing Contract work.* Tr. at
185-88.

Mr. Holstad testified that during his time as COO, to August 31, 2012, Wayne Holstad
communicated with HUD on behalf of Northwest regarding Contact work. He said that Wayne
Holstad remained the owner of the company during this period. He testified that he was not an
owner of Northwest and has never been an owner. He stated that he did not hire Wayne Holstad
to represent Northwest in this proceeding. During his time as COO, he testified that, aside from
Wayne Holstad, other managers at the company were John Lindell, Contract Manager and Vice-
President, who continued in that capacity through February 1, 2012. He said that Northwest did
maintain the record of the corporation, which would include copies of share certificates,
shareholder resolutions, board minutes and similar matters, but that he has never seen it. Tr. at
188-90.

On questioning by counsel for Wayne Holstad,*® Joel Holstad testified that he has worked
with Wayne Holstad in the past and is familiar with his management practices. He said that his
brother is a stickler for corporate formalities and structure and believes in delegation through
persons who have clearly delegated authority. He said it would not surprise him that Wayne
Holstad says he is unfamiliar with the details of the HUD contract. He said that based on the fact
that Northwest had a significant administrative task and the size of the company, he would
expect him not to be familiar with the specific contract provisions. He testified that after
December 2011 he (Joel Holstad) was in charge of the day-to-day operations of the company.
He said that Northwest went from having 160 employees to 10 employees in two weeks. He
assumed he was “broadly responsible” for everything, “mostly because there weren’t any other
decision-makers on the floor.” He added that HUD would not allow him to have access to
Contract information until the middle of February 2012. Tr. at 191-94.

Mr. Holstad testified that he cooperated with Ms. Jacobson’s investigation, and provided
records “to the extent that were possible.” He stated that he provided her with thousands of
pages of payroll records that “she rejected at the receipt of for reasons that | still find
troublesome.” He testified that Northwest provided evidence of the payments to Medica. He
said he was unable to provide copies of checks for individual monthly premiums, but did find a
statement from Medica that health insurance premiums had been paid fully up through February
1, 2012, and that this was supported by the payroll records he had provided showing that health
insurance premiums had been provided on a roster to individual employees with the amount of
the deduction made from each individual paycheck. He stated that Ms. Jacobson said she could
not take any of it because it had been created by Paychex through online input of employees and
not hand-generated by timesheets manually presented to management in the office. He said that
the records were exhaustive and commercially produced, not under the control of Northwest but

¥ The employees he was asked about were Timothy Bohl, Karla Cochran, Kelsey Cochran, Cynthia Orloff, Barbara
Smith, Lisa Stolp, and Gilbert Wenzel.

“0 Counsel asked that he be permitted to do his cross examination and rebuttal questioning of Joel Holstad at the
same time because the witness had a medical procedure scheduled that would make him unavailable the following
day.
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with direct control and verification by the employees.** He said Ms. Jacobson told him that did
not follow the format required under the SCA, and that she needed handwritten timesheets for
each employee going back three years, which did not exist. He said the records he provided
showed three years of payments, and “it showed itemized deductions for health insurance
premiums, to the extent the employees made payments, which leaves the residual as a payment
on behalf of the employee.” He said it also showed accrual of vacation time and sick time. He
said the records were computer-generated records for 2010, 2011 and 2012. He said the 2012
records were less specific because he changed the payroll contract with Paychex to a much
simpler system. He said because the system was encrypted it could not be altered by Northwest.
He said that the records provided to Ms. Jacobson were about thirteen inches thick. Tr. at 194-
99.

Mr. Holstad stated that he did not agree that he gave Ms. Jacobson records of only two
months of insurance payments. He said he provided a statement to her from the health insurance
provider indicating that health insurance premiums had been fully paid through February 1,
2012. He said Northwest also had a roster of employees who had been covered and the time
period they were covered for showing that premium payments had been made all through 2012
and 2011. He said Ms. Jacobson told him that without checks for individual months payment of
premiums she was not able to consider that information. Mr. Holstad said he could not provide
the checks because he could not access that computer system because a prior manager who left
the company refused to give them passwords,** and Northwest was also unable to obtain help
from the software provider. He said that he made the decision to terminate the health insurance
coverage, but that it was fully paid through February 1%. He also stated that Northwest provided
life insurance coverage that all the employees benefited from. He stated that the monthly
payments for health benefits were approximately $15,000 a month at the end. He testified that
he believed about eighteen employees were covered by medical benefits, primarily employees in
Minnesota. Mr. Holstad testified that Northwest went from doing a million dollars in gross
revenues a month to $20,000 a month in ten days. He stated that Northwest had offices in ten
states. Tr. at 199- 205.

Mr. Holstad also testified about his settlement agreement, and stated that he refused to
accept an agreement that included debarment. He said he agreed to pay an amount that was
equal to or greater than the claim asserted by the Administrator for the period he was responsible
for, December 27, 2011 forward. Tr. at 205-07.

On redirect examination, Mr. Holstad testified that when he said Ms. Jacobson “rejected”
the payroll records, he meant that she did accept them but said they were not sufficient. He said
the documents were sent to her by email about two weeks after May 7. He said that the records
that are inaccessible on the computer program do not show separation of work between Contract
work and non-Contract work. He testified that the records that show health and welfare benefits,
to the extent Northwest had information about health and welfare benefits, were the records
provided to Ms. Jacobson that she accepted but said she would not consider. When asked
whether he issued a subpoena to Ms. Bahr to obtain the records on the computer system they did

*! He said it was an encrypted program where employees would input the data themselves, a third party would verify
the information, and then the employees would verify the information before the payroll was generated. Tr. at 196.
*2 He identified the individual as Patti Bahr, who was the accounting administrator who quit when Joel Holstad
arrived. Tr. at 201-02.
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not have a password for, Mr. Holstad stated that the computer the data was stored on was
destroyed “a long time ago” by whoever had storage of the machine. He said that he did not
have custody of the computer. Mr. Holstad stated that he did not request records concerning
checks to Medica from the bank because the bank does not keep information as to the identity of
the payee on a check. He said he has never seen a bank statement that shows a payee. He said
Northwest made exhaustive efforts to obtain the missing data before his contact with Ms.
Jacobson because the company needed the data to reconstruct tax returns and to find out what
happened to the company. He said that he has never seen copies of the unobtainable documents
Tr. at 208-14.

Mr. Holstad testified that he does not know how much Northwest paid to the employees
in fringe benefits. He said he had that calculation but “we no longer needed the information
when we entered into the settlement agreement.” He said that this information was delivered to
Ms. Jacobson in June of 2012 and she refused to consider it. He said the Paychex records
showed an accumulation of available sick time and vacation accrual, and that there is a dollar
value to those accruals that is a function of the wage rate. He said that the employees had an
amount of hours available to them that they could take as uncompensated time. He stated that
the amount Northwest paid for health insurance premiums in 2010 and 2011 could be calculated
by determining the amount deducted from the employee’s paycheck for health insurance and
deducting that amount from the amount actually paid. He said he knows the premiums were paid
because the health insurance provider confirmed it for them in a letter, which he gave to Ms.
Jacobson at the time of their meeting, but she said she could not consider it. He did not know if
it was produced during discovery. He said there were ongoing conversations in which Northwest
indicated that Ms. Jacobson’s calculations for unpaid wages were not consistent with the
Paychex records. Tr. at 216-20.

Mr. Holstad agreed that since he was not working for Northwest before December 27,
2011, he did now know exactly what role Wayne Holstad had. Tr. at 220.

Lisa M. Rausch®®

Ms. Rausch testified that her last name was “Stolp” before she married in August 2014.
She is a former employee of Northwest. She worked for Northwest from May 2011 until she left
the company in February 2012. She was hired by John Cerrito, who was the part-time human
resources employee for Northwest. She did not receive an orientation when she started work
there. She was paid twice a month and was an hourly employee. She started as a post-closing
assistant, at $14 an hour, and was promoted to an extension coordinator in August 2011, at $16
an hour. She performed administrative and clerical work including getting funds from buyers
who were purchasing a HUD home. All of this work was on the Minnesota HUD contract. She
testified that Northwest provided closing services for homes that were foreclosed on in
Minnesota, and did the title closing services on behalf of HUD, the seller. She worked on the
HUD contract for all of her employment at Northwest, and 100% of her work was on the HUD

® Ms. Rausch is listed as Lisa Stolp in Attachment A to the Complaint and in the Administrator’s Amended
Prehearing Statement. Her testimony is at transcript pages 221-46 (direct examination), 246-51(cross examination),
251 (redirect examination), 251-55 (recross examination) , 255- 57 (redirect examination) and 257 (recross
examination).
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contract. She was full-time, working 40 hours per week or more. Her direct supervisor was
Kimberly Schultz, who was the Minnesota HUD contract manager. Ms. Schultz was responsible
for supervising the staff who prepared the files for closing, including post-closing, prior to
closing and processing of the files for HUD. She testified that everyone who worked under Ms.
Schultz worked on the HUD contract. She said the Ms. Schultz’ boss was Wayne Holstad. She
said Ms. Schultz deferred to Wayne Holstad for any questions she had relating to the Contract.
She said Wayne Holstad was listed as the owner of the company and communicated with
Kimberly about issues that came up on the HUD contract. She said Ms. Schultz was right below
Wayne as far as dealings with the production staff for the HUD contract. It was Ms. Rausch’s
belief that Wayne Holstad was in charge of the company and had overall control of the business.
Tr. 221-30.

Ms. Rausch testified that the office consisted of two buildings, one in which the
production staff and accounting, human resources and others worked in. Next door was the law
office of Wayne Holstad, where there was a room used for all of the HUD closings. She testified
that she does not recall ever meeting Louis White or John Lindell, but believed they were
employees of Northwest. She stated that no one at Northwest told her that her work on the HUD
contract was subject to the SCA, or explained the requirements of the SCA. She said she was not
told that she was considered a General Clerk I, and said no classification was given to her. She
said no one at Northwest ever told her what fringe benefits the company was required to provide
to her for her work under the Contract. She said she was not told about the concept of fringe
benefits or health and welfare benefits or the concept of cash differential payments under the
SCA. She said she never heard from Northwest that it was to pay a certain amount each month
for certain benefits. She testified that she did receive health insurance from the company for a
portion of the time she was there, about six months or less. She paid a portion of the premium,
which was deducted from her paycheck. She did not know whether Northwest paid any of the
premium. She said she paid about $150 a month for the insurance. She testified that her
paychecks did not indicate that Northwest paid a share of the health insurance premiums. She
testified that she decided to purchase health insurance outside the company because it was
cheaper, and told Northwest to stop the deductions from her paychecks. She testified that after
this, her hourly wage did not change. She testified that she believed that life insurance was also
taken out of her paycheck, less than one dollar per paycheck, and she is not sure if the employer
contributed to that or not. Tr. at 230-35.

Ms. Rausch testified that during her time at Northwest no one in management showed her
the document entitled “Employee Rights on Government Contracts” (GX 8), and she did not
recall seeing it hanging in the office. She also testified that no one in management showed her
the Wage Determinations admitted as GX 3 and GX 4, but stated that she has seen these three
documents previously when she was doing online research on her own in December 2011. She
was not aware of them prior to that. She testified that she believes that after she found them
online she showed them to a couple of other employees, one of whom was Jen Christiansen. She
did not think that the employees had ever seen the documents before she showed them to them
but was not sure. Tr. at 235-41.

The witness testified that she was never required to segregate hours for time spent
working on Contract work versus non-Contract work, but that all of her work was Contract work.
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She stated she did not believe there was an option in the pay system to change anything for
Contract or non-Contract work but she was not positive. She testified that she worked with
Jennifer Christensen, Karla Cochran, Kelsey Cochran, Cynthia Orloff, Barb Smith, Lisa Erickson
and Gilbert Wenzel, and she believed they all did work for the Minnesota HUD contract. Tr. at
241-44,

On cross examination by counsel for Wayne Holstad, Ms. Rausch testified that she
worked for Northwest for about eight months. She received health benefits for about six months,
but then obtained health insurance outside the company that was less expensive. She testified
that she spoke with Ms. Jacobson when she was conducting the investigation. She did not recall
if she told Ms. Jacobson the period of time for which she received benefits from Northwest but
does not think she told her anything inconsistent with what she testified to. With reference to
GX 8, she stated that she did not recall seeing it anywhere on the walls of the Northwest offices
but agreed that if it had been there she may not have seen it. She stated that her last day of work
at Northwest was February 13, 2012. She was asked if she was an employee of Northwest when
she saw “this.”** Tr. at 246-51.

On redirect examination, the witness again stated that her wages did not change after she
canceled the insurance she had through Northwest. Tr. at 251.

On cross examination by counsel for Northwest (Wayne Holstad), Ms. Rausch reiterated
that she did not remember ever meeting Louis White or John Lindell, but did meet Wayne
Holstad. She stated that she was never present during the conversations between Wayne Holstad
and Kimberly Schultz. Ms. Rausch stated she was familiar with the “Gators” software system
she used at Northwest. She testified about her duties at Northwest and about the content and
locations of her conversations with other Northwest employees. Tr. at 251-55.

On redirect, Ms. Rausch was asked how she knew that Kimberly Schultz had
conversations with Wayne Holstad and explained the basis for her knowledge. She testified that
the positions held by Northwest employees changed from time to time, especially during the end
of her employment. She stated that she met Wayne Holstad towards the middle of the time she
worked at Northwest. Tr. at 255-57.

Jennifer M. Christensen®

Ms. Christensen is a former employee of Northwest. She worked for the company from
August 22, 2011 until “just after” January 1, 2012. She was hired by Kimberly Schultz. She
testified that she did not receive an orientation when she was hired or thereafter. She was paid
twice a month at the rate of $15.00 an hour. She worked on the Minnesota HUD contract. She
explained her understanding of what that contract entailed. Her job was primarily to answer
telephone calls, and she also accepted mail. She said that to her knowledge all of her work was
on the HUD contract. Her direct supervisor was Kimberly Schultz, who was the Minnesota
HUD Closing Manager. She believed Wayne Holstad was Ms. Schultz’s boss because when she

* The reference appears to be to GX 8.
** Ms. Christensen’s testimony is at transcript pages 258-68 (direct examination), 268-77 (cross examination) and
277-80 (redirect examination).
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had questions she said she would get in touch with Wayne Holstad. Ms. Christensen said she did
not recall meeting Wayne Holstad. She said she thought he was in charge of the company
because he was listed as owner of the company, his law offices were across the alley, and all the
closings for the HUD homes were done at his office. Tr. at 258-63.

Ms. Christensen testified that she was never told of the requirements of the SCA or that
she was considered a General Clerk I. She stated she was not told about fringe benefits or health
and welfare benefits, or that she would receive additional cash benefits if she did not take health
and welfare benefits. She was not told that Northwest was to pay a certain amount each month
for certain benefits. She testified that she received health insurance for November and December
2011. She said deductions for the insurance were taken out of her paycheck. She said Northwest
covered a portion of the premium for her insurance. She did not know the amount but estimated
it was about 50%. She said that her paycheck did not increase when she no longer received
health benefits.*® She did not recall if she received life insurance. When asked about GX 3, GX
4 and GX 8, she testified that they were not shown to her at Northwest and this was the first time
she had seen any of them. She testified that no one at Northwest told her what her SCA job
classification was. She testified that she reported her hours by logging into Paychex and pushing
a button to clock in and to clock out, and that she did not have to specifically indicate a given
amount of time spent on work on the Contract. She stated that there was no place on the
Paychex system to differentiate whether she was doing Contract work or non-Contract work. Tr.
at 263-68.

On cross examination by counsel for Wayne Holstad, Ms. Christensen testified that she
left Northwest because her employment was terminated by Joel Holstad, and that November and
December 2011 were her last two full months at the company. She stated that she would have no
reason to dispute that in her employee interview statement*’ she said that she received medical
benefits for two of the four and one-half months she worked for Northwest. She stated that John
Lindell worked in the offices where Wayne Holstad was located, where the closings took place.
She did not know what Mr. Lindell’s job was but believed he was an attorney. Tr. at 268-76.

On cross examination by counsel for Northwest, Mr. Holstad asked whether the witness
described her position in the employee interview with Ms. Jacobson as ‘“administrative
assistant,” and said that it was likely she did because her job involved more responsibility than
just answering phones. Tr. at 276-77.

On redirect examination, Ms. Christensen stated that she had dependent medical
insurance coverage for her husband, but that she had to pay for that herself. Tr. at 278-79.

“® The witness testified that November and December 2011 were the last two month she was at Northwest, but that
she was to receive a paycheck in January, which she eventually received. Tr. at 273-75. It is not clear what time
period this check was for.

" My Order Denying Respondent Joel Holstad’s Motion to Compel Withheld and Redacted Documents, issued May
12, 2016, indicated that if any of the informants testified for Complainant at the hearing, the Administrator must
make such witnesses’ unredacted statements available to Respondents for cross-examination.
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Wayne B. Holstad*®

Mr. Holstad testified that he is Joel Holstad’s brother and the CEO of Northwest. He
graduated from college in 1976 after studying economics and graduated from law school in
1980. He has been practicing law since 1980 and is admitted to the bar of Minnesota. He
currently practices law, civil litigation, with the firm of Holstad and Knaak. He testified that he
started a title insurance company in 1983 called Northwest Title and Escrow Corp., which is a
different company than Northwest. He has been in business since he began to practice law. He
testified that Northwest Title and Escrow Corp. ceased doing business in 2006, and that
Northwest was a subsidiary of Northwest Title and Escrow Corp. He testified that his law firm,
Wayne B. Holstad, PLC, purchased Northwest in 2006, and that he is the only member of his law
firm. He said that he had always been the sole shareholder of Northwest. He stated that
Northwest provided title searches and settlement services to its clients and at various times had
offices in between ten and fifteen states. He testified that the number of employees varied, but at
one point it employed 75 to 200 people. He testified that the main office was in Minnesota. Tr.
at 285-89.

Mr. Holstad testified that Northwest is no longer actively doing business, and that the last
time it had an active business was in August 2012. He testified that Joel Holstad was to purchase
Northwest on December 23, 2011, but did not follow through and Mr. Holstad never received
any money. He said there was a verbal agreement, and he followed up with a signed contract,
but Joel Holstad never signed it. Mr. Holstad stated that he served as Northwest’s CEO until at
least August 2012, but that “[a]t this point I’'m just the party remaining.” He said that Minnesota
has a statute that when a company is going through dissolution proceedings any remaining
shareholder, officer or director can do what is needed to wrap up the company’s affairs. He said
he does not serve as CEO. He said Northwest is in the process of being dissolved. He testified
that he also served as chairman of Northwest and as a board member. He said he served as
President at various times. He agreed that he managed Northwest as CEO. He said that he and
John Cerrito would meet once a year and formally elect the officers of the company. He said
there would be two documents, a written waiver of the notice of the meeting and a unanimous
writing of directors with a resolution electing the officers. Mr. Holstad identified GX 23 as an
example of what he was referring to. Mr. Holstad agreed that the second page of GX 23
indicates that he was made President of Northwest a month before the Contract was signed. He
said that John Lindell was Secretary until he resigned in February 2012 and then he (Mr.
Holstad) became Secretary again. Mr. Holstad stated that he maintains the corporate record
books. He agreed that he managed the managers at Northwest and that there was no one above
him to whom he reported. He agreed that he had the ability to delegate authority and to take it
back. Tr. at 289-96.

Mr. Holstad testified that he is familiar with the Contract and that it was primarily for the
preparation of title search reports and settlement services for HUD. He said the management

*® Wayne Holstad was called in the Complainant’s case as an adverse witness. His testimony is at transcript pages
285-339 (referred to in transcript as direct examination), 339-58 (examination by counsel for Wayne Holstad,
referred to in transcript as cross examination), and 358-65 (referred to in transcript as redirect examination) and 365-
67 (questions by ALJ). This summary of his testimony will refer to Wayne Holstad as Mr. Holstad and to Joel
Holstad by his full name.
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group discussed the decision to bid on the Contract, but that it was he who ultimately decided to
go forward with the bid. He also bid on two identical contracts for Missouri and Wisconsin. He
stated that Northwest had existing offices in all three states. He believed these were the first
government contracts Northwest bid on. Mr. Holstad identified GX 2 as Northwest’s proposal
for the Contract. He stated that he hired Wayne Olhoft to prepare the proposal. He said he had a
discussion with Mr. Olhoft about the classification of employees in the upper two categories,
closers and title examiners. He knew there were three service contract categories. He agreed
that page two of GX 2 identifies him as the person authorized to sign the offer. Mr. Holstad
testified that he was involved in estimating the prices for each contract item. He agreed that no
amount for fringe benefits was included on the Cost and Pricing Proposal (GX 2, p. 6). He also
agreed that no amount is shown for the “Fringe Benefit Rate” (GX 2, p. 24). Tr. at 296-305.

Mr. Holstad stated that he was one of the title examiners for the Contract after the initial
title examiner died. He testified that after the initial proposal was submitted to HUD, HUD
wanted some changes and clarifications before Northwest was awarded the contract. Mr.
Holstad identified GX 1 as the Contract. He agreed that the contract period began April 19, 2010
and that HUD exercised one contract year option (referring to p. 29, paragraph F.2). Mr. Holstad
agreed that the Contract was worth more than $2,500. He further agreed that Wage
Determination 2005-2287 (Revision 8) applied to the Contract (referring to GX 1, p. 34). He
stated that he never read the Contract until after John Lindell resigned in February 2012. He
agreed the Contract incorporates the terms of the SCA, and that the Contract requires compliance
with the SCA. Tr. at 305-09.

Mr. Holstad agreed that GX 3 is the wage determination referred to in the Contract, 2005-
2287 Revision 8. He agreed that page 7 of G 3 provides for health and welfare fringe benefits
for service employees of $3.35 per hour or $143 per week or $580.66 per month. He also agreed
that when the contract was renewed for a second year, in March 2011, the Contract was modified
to incorporate an updated Wage Determination, 2005-2287 (Revision 10) (referring to GX 5,
Modification of Contract). He identified GX 4 as the Wage Determination referred to in the
Contract modification, and agreed that page 7 of GX 4 states that the new rate for health and
welfare benefits was $3.50 per hour or $140.00 per week or $606.67 per month. Tr. at 309-13.

Mr. Holstad testified that John Cerrito was the Human Resources Director for the
Contract, Louis White was the HUD Contract Manager, and Kimberly Schultz was the HUD
Contract Closing Manager, and that these managers were supervised by him and reported to him.
He said that Louis White was the initial HUD Contract Manager, and was “technically was never
replaced.” He said there was conflict in the office between Mr. White and Ms. Schultz on
various issues and although he never formally took Mr. White off the contract, he ended up
agreeing with Ms. Shultz on the issues in dispute. Mr. Holstad testified that he hired John
Lindell as Northwest’s General Counsel and was his supervisor. Mr. Holstad stated that until the
end of the contract period when Northwest was in danger of losing the Contract, he did not
discuss matters about the HUD contract with Mr. Lindell on a day-by-day basis, and left issues
regarding closing entirely to Mr. Lindell. Tr. at 313-18.

Mr. Holstad testified that he approved the hiring of Had Solberg Benefits, LLC
(hereinafter “Had Solberg”), an independent contractor, to procure fringe benefits. Had Solberg
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reported to John Cerrito, and Mr. Cerrito kept Mr. Holstad advised about the benefits work. Mr.
Holstad gave Mr. Cerrito his opinions regarding fringe benefits. Northwest offered health
benefits through Medica, but did not force employees to take them and some employees did not
take them. Mr. Holstad understood his company’s policy to be that, in determining the amount
of an employee’s salary or hourly wage, Mr. Cerrito took into consideration whether or not the
employee would be receiving fringe benefits, and that the amount of an employee’s wage would
reflect whether or not the employee chose to take fringe benefits. He asked the managers to
comply with the requirements of the Contract, and he assumed that John Lindell was ensuring
that the fringe benefit practices complied with those requirements. Mr. Holstad said it was his
understanding that it was Company policy that when negotiating with an employee Mr. Cerrito
would take into consideration whether an employee wanted fringe benefits. When asked whether
his contention was that if the employee said they did not want to take fringe benefits their wage
would be higher, Mr. Holstad stated “It could be. My understanding is that’s something
Professor Cerrito would take into consideration, that he may offer more. But it wasn’t rigid. 1
can’t say that every time somebody didn’t take benefits they would make more hourly.” He said
he did not know whether the wage was to be higher by any specific amount. He said that he left
that “entirely within [Mr. Cerrito’s] discretion.” Tr. at 318-21.

As an example, Mr. Holstad was referred to page 21 of GX 33 (payroll records). Mr.
Holstad agreed that the payroll record for Kelsey Cochran for the pay period ending June 24,
2011 does not reflect that she was receiving health benefits and shows that she received an
hourly wage rate of $15.00. He further agreed that the wage rate reflected at page 7 of GX 4
(Wage Determination 2005-2287, Rev. 10) for a General Clerk I, which Northwest contends was
Ms. Cochran’s classification, is $14.03, and that the hourly health and welfare fringe benefits per
hour is $3.50, for a total sum of $17.53, more than the $15.00 Ms. Cochran was paid. Mr.
Holstad responded that that calculation does not include the holiday and vacation pay of $480
shown as the year-to-date amount on page 21 of GX 33. He stated that holiday and vacation pay
are in the same category as health and welfare fringe benefits on page 7 of GX 4. Mr. Holstad
admitted that he did not think about whether Northwest was in compliance with the SCA until
after his lawsuit was started. Tr. at 322-28.

Mr. Holstad testified that Northwest lost its underwriter, Stewart Title, on December 11,
2011. He testified that Northwest required an underwriter to issue title insurance. He testified
that in 2011, before losing the underwriter, Northwest had monthly revenue of about $600,000
and annual revenue of about $7,000,000. After Northwest lost its underwriter, Joel Holstad
joined the company and became a Board member, Chief Operating Officer and Chief Financial
Officer (referring to GX 21). Mr. Holstad identified GX 19 as the minutes of a Board of
Directors’ meeting on December 23, 2011, documenting the resignation of John Cerrito. He
testified that Louis White left Northwest somewhere around January 10, 2012, John Lindell left
the company around February 12, 2012 and Kimberly Schultz left on December 31, 2011. After
Mr. Lindell resigned, Mr. Holstad took his place as Secretary of Northwest (GX 22). Mr.
Holstad stated that after HUD suspended the Contract, he communicated with HUD about
whether HUD had the authority to do so. Mr. Holstad identified GX 13 as the Cure Notice sent
to him by HUD regarding the status of the company’s licensing, specifically the loss of its title

*® He agreed that the payroll record does not show that Ms. Cochran received holiday or vacation pay during the pay
period used as an example.
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insurance license. He identified GX 14, on Northwest letterhead, as his response to HUD, which
he said was drafted by John Lindell. He identified GX 15 as his letter to HUD, on Northwest
letterhead, dated March 8, 2012. Mr. Holstad agreed that GX 7, the Contract modification, states
that Wayne Holstad and Joel Holstad are authorized signers and refers to Wayne Holstad as
CEO. Tr. at 328-39.

On cross examination, Mr. Holstad testified that he was CEO of Northwest through 2012.
He stated that he referred to himself as the manager of the managers, and he delegated to the
managers and did not undercut their authority. He stated that he is an adjunct college professor
of principles of management. He said he was aware of what his managers were doing, that they
would advise him of things they thought he needed to know and he would give them direction.
He said he was not an active participant in the HUD contract. He stated that he was the person
authorized to sign the offer and Louis White and John Lindell were the persons authorized to
sign the Contract (referring to GX 2).° He stated that he wanted John Lindell, as General
Counsel, to monitor compliance with contracts, and that Mr. Lindell was responsible at least in
part for the day-to-day operations of Northwest in handling the HUD contract. He testified that
he did not have conversations about daily matters related to supervision of the HUD contract
with any other manager. He testified that over the course of six months, Northwest went from a
$600,000 a month business to almost nothing. He said that on August 30" the company was at
zero revenue, but still had leases all over the country and payments that were due. He testified
that as a result of having to deal with the wind up of the business, he had to change professions
and went from having a comfortable lifestyle to being “fairly broke.” When asked if he could
pay a judgment against him if the Government obtained one, he responded that he is on Social
Security. He said Northwest is now his main client and that it has no revenue. He said he is in
the process of dissolving Northwest but that the company is not yet dissolved because of
outstanding claims. He said he would not have assets to pay a judgment. He said the only asset
Northwest has is an account receivable, an incentive payment of $22,000 under the Contract,
which is disputed. Tr. at 339-47.

Mr. Holstad testified that because of the competition in its field, he believed Northwest
paid its employees above the market rate. He said Northwest offered benefits because it found
out it would lose at least 50% of potential employees if it did not. He said he believed leave and
vacation to be an essential component of benefits. He stated that the software program they had
produced reports providing information about benefits in 2010, 2011 and 2012. He said that
according to Joel Holstad’s testimony, these records were all provided to the Department of
Labor during its investigation. He stated that when Joel Holstad came on, he took complete
control of the company and he (Wayne Holstad) walked away and began practicing law again.
He said that he gave Joel complete authority and he made all the decisions and ran the company.
He said he and Joel Holstad made a verbal agreement for Joel to buy Northwest for $600,000.
Mr. Holstad identified WHX 1 as the document reflecting the transfer of authority to vote the
shares held by Wayne Holstad. He identified WHX 2 as the Common Stock Purchase
Agreement, dated December 26, 2011, for the sale of his stock in Northwest to Joel Holstad,
which he said reflected their verbal agreement. Mr. Holstad signed the document but Joel
Holstad did not. Tr. at 347-56.

%0 page 4 of GX 2 actually says that Louis White and John Lindell were authorized to negotiate the contract on
behalf of the contractor.
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Mr. Holstad testified that prior to receiving notice from the Department of Labor that it
was going to conduct an investigation he had no reason to believe there was any nonperformance
or incorrect action by Northwest with respect to the Contract, and he was not aware of any
noncompliance until he received the Complaint. He estimated that between 25% and 50% of
Northwest’s annual revenue was from the HUD contract. Tr. at 356-57.

On redirect examination with respect to WHX 1, Mr. Holstad stated that the proxy gave
Joel Holstad the right to vote the shares until the next annual shareholder meeting. He stated that
Joel Holstad never held a shareholder meeting. He said that he tendered his resignation as CEO
to Joel Holstad contemporaneously with WHX 1 but Joel Holstad did not accept it. He said that
it was his understanding that WHX 1 would allow Joel Holstad to elect directors. Tr. at 362-65.

In response to my questions, Mr. Holstad testified that Northwest was incorporated in the
state of Minnesota. He said John Lindell was General Counsel and held that position full-time
from 1993 until he resigned in February 2012. He testified that Northwest’s loss of business in
2012 was due to the termination of the contract with Stewart Title. He stated that Northwest lost
all of its clients immediately, except for HUD, and they tried to convince HUD that Northwest
could continue to perform the Contract. Tr. at 365-67.

Valerie Ferris Jacobson on rebuttal®

Ms. Jacobson testified that when she met with Joel Holstad on May 29, 2012, he gave her
copies of payroll records and she took all of the records he provided. She stated that they do not
need a specific type of record as long as it shows the information they need. She stated that she
did not reject any records provided by Joel Holstad or Northwest. She said that she did tell Joel
Holstad that the payroll records provided did not indicate daily and weekly hours worked and
were not what the WHD would consider time records. She stated that GX 33 includes all the
payroll documents she reviewed to determine the fringe benefits due to the ten employees for
whom she computed benefits.>* She testified that the only other documents given to her that
factored into the calculations were the Medica records (GX 11). Tr. at 369-71.

On cross examination by counsel for Wayne Holstad, Ms. Jacobson testified that the
records provided by Joel Holstad covered the period from May 14, 2010 through May 12, 2012.
She stated that health and welfare, vacation and holiday are all under the umbrella of fringe
benefits. She said that the calculation of unpaid fringe benefits in this case primarily included
health and welfare and holidays, and did not include a calculation of unpaid vacation because the
records indicated that at least some vacation time had been paid. She said the benefits sought are
unpaid health and welfare, and unpaid holiday pay for two employees. Tr. 371-75.

On redirect examination, Ms. Jacobson stated that unpaid wages and fringe benefits go to
the employees. She said that in conducting an investigation regarding fringe benefits, WHD
considers all documents it receives, even nonconventional records. She stated that in any case

> Ms. Jacobson’s rebuttal testimony is at transcript pages 369-75 (direct examination); 375-76 (cross examination);
376-80 (redirect examination); and 380-83 (questions from ALJ).
%2 Ms. Ferris indicated that there were additional payroll records provided that are not in GX 33 because they pertain
to employees other than the ten employees involved in this claim.
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where they have documents, such as the Medica records, that have validity, they will use those to
give credit against any liability. She testified that for the ten employees for whom recovery is
sought, GX 11 and GX 33 constitute all of the documents they received that would show higher
or lower fringe benefits due. She testified that holiday pay, vacation pay and health and welfare
benefits are three different categories of benefits and are computed separately. She said that the
health and welfare amounts shown in GX 3 ($3.35 per hour) and GX 4 ($3.50 per hour) exclude
holiday and vacation pay. Tr. at 376-80.

In response to my questions, Ms. Jacobson clarified that, with respect to vacation and
holiday pay, she was able to tell from the payroll records that at times vacation pay was paid to
employees and that holiday pay was paid to certain employees. She said that WHD did not have
enough information to calculate vacation pay due to employees. She stated that the amount
sought in this case does not include any amount for unpaid vacation pay, or any amount for
holiday pay except with respect to two employees. She further clarified that the term “health and
welfare benefits,” as that term is used at page 7 of GX 3 and GX 4, does not include vacation pay
or holiday pay. She testified that health and welfare benefits include benefits such as health
insurance or other insurance premiums paid by employers. The amount indicated in the wage
determination does not include vacation pay or holiday pay. Ms. Jacobson also testified that
during the investigation they determined that some of the employees were not properly
classified. She said that misclassification would affect the wage, but would not affect the
calculation of health and welfare benefits. She confirmed that the period for which recovery of
unpaid fringe benefits is sought is the period indicated in GX 9 and GX 10. Tr. at 380-83.

D. DISCUSSION
Was the Contract subject to the SCA?

The Contract was for the provision of real estate property sales closing services for
single-family properties owned by HUD located within the state of Minnesota. GX 1 at 3. The
Contact had a beginning date of April 19, 2010 for a period of one year. It contained an option
for HUD to extend the base contract period in yearly increments, for a total of four additional
years. GX 1 at 29, 4-5; Tr. at 307. HUD exercised the first option year, extending the Contract
for twelve months for the period from April 22, 2011 to April 21, 2012. GX 5; Tr. at 307.%
Northwest’s underwriter, Stewart Title Guaranty Fund, terminated its relationship with
Northwest on December 12, 2011. Northwest therefore no longer had the ability to issue title
insurance, which was the predominant source of its revenue. Tr. at 183; 328-29; 366. Wayne
Holstad testified that Northwest has not been actively in business since August 2012, and that he
is in the process of dissolving the company. Tr. at 289-90; 346

To be subject to the SCA, a contract must involve an amount exceeding $2500, have the
principal purpose of furnishing services in the United States through the use of “service
employees” and not fall under any of the exemptions in 41 U.S.C. § 6702(b).54 None of the
section 6702(b) exemptions apply here. A “service employee” is defined in 41 U.S.C. § 6701(3)
as an individual engaged in the performance of such a contract other than an individual

*% Northwest’s underwriter, Stewart Title Guaranty Fund, terminated its relationship with Northwest on December
12, 2011. Northwest required an underwriter to issue title insurance. Tr. at 328-29; 366.
* See generally 29 C.F.R. § 4.101 — 4.156.
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employed in an executive, administrative or professional capacity as those terms are defined in
part 541 of the Code of Federal Regulations.

Here, the Contract is one with the federal government and involves an amount exceeding
$2,500. See GX 1; Tr. at 48-49, 307; Settlement Agreement at Il. Paragraph 1.9 of the Contract
states that it is subject to the SCA.>® The Contract has as its principal purpose the furnishing of
services in the United States through the use of service employees. The ten employees for whom
recovery is sought furnished the services and were “service employees” as defined in the SCA
and applicable regulations, as they were not employed in an executive, administrative or
professional capacity as defined in 29 C.F.R. Part 541, and Respondents have not contended
otherwise.”® See Tr. at 114, 225-227, 258-261, GX 26 at 4-8. The employer bears the burden of
establishing that its employees are exempt from coverage.®’ In its Answer to the Complaint, in
response to paragraph 11,°® Northwest admitted that the Contract “was in excess of $2500.00 and
was subject to and contained the representations and stipulations required by the SCA and the
aforesaid Regulations.” Wayne Holstad admitted the allegations of paragraph II except to allege
that the Contract was suspended on January 21, 2012.>° Wayne Holstad testified at the hearing
that the Contract was worth more than $2500, that the SCA applies to the Contract and that the
Contract requires compliance with the SCA. Tr. at 307-309. Respondents did not contend at the
hearing or in their post-hearing briefs that the Contract is not subject to the SCA or that the ten
employees are not “service employees.”60

Based on the record, | find that the Contract meets the requirements for coverage under
the 41 U.S.C. § 6702 and is subject to the SCA. See also 29 C.F.R 8§88 4.107 and 4.110-114. |
further find that the ten employees for whom recovery is sought are “service employees” as that
term is defined in the SCA. See 41 U.S.C. §6701; 29 C.F.R. § 4.113.

Are the Claims against Respondents barred by the applicable statute of limitations?

On August 12, 2016, Respondents Northwest and Wayne Holstad filed motions to
dismiss, based in part on their argument that the claims against them are barred by the applicable

> paragraph 1.9 of the Contract (at GX 1, p. 38) is a section of FAR, specifically 48 C.F.R. § 52.222-49, which
states that the Contract is subject to the SCA.

% See 29 C.F.R. § Subparts B, C, and D; 29 C.F.R. §§ 4.6(k)(1) and 4.156. See Administrator, Wage $ Hour
Division, U.S. DOL v. 5 Star Forestry LLC, ARB No0.14-021 (June 24, 2015). In their Answers to the Complaint,
both Northwest and Wayne Holstad admitted the allegations of paragraph 111 that the services specified in the
Contract were furnished by respondents through the use of service employees as defined by the SCA.

> Administrator, Wage & Hour Division, U.S. DOL v. 5 Star Forestry LLC, ARB No.14-021 at 5-7 (June 24, 2015).
%8 paragraph |1 of the Complaint alleges that the Contract was in effect between April 19, 2010 through April 18,
2011 and an option year between April 19, 2011 and April 20, 2012, and that the Contract was in excess of $2500
and subject to the SCA.

*° The allegation that the Contract was suspended in January 2012 may be a reference to the “Cure Notice” HUD
sent to Northwest (to Wayne Holstad) regarding “the possible change in your licensing status.” (GX 13). GX 14 is
Mr. Holstad’s response. Valerie Jacobson testified that Northwest was still operating and employees were still
performing work under the Contract when she was at Northwest (in May 2012). Tr. at 168-69. This is consistent
with the payroll records. See summaries at GX 9 and GX 10.

% At page 2 of the Joint Reply Brief of Northwest Title Agency, Inc. and Wayne Holstad, Respondents state that all
of the work by “the relevant employees” was Contract work and that Northwest has never claimed that the wages to
such employees were not covered by the SCA.
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statute of limitations. | denied the motions on the record at the beginning of the hearing. Tr. at 7-
9. Respondents have repeated this argument in their joint post-hearing brief. Respondents
contend that the applicable statute of limitations is set forth in the Fair Labor Standards Act, 29
U.S.C. § 255(a) (part of the Portal-to-Portal Act), which prescribes a two-year period.
Complainant contends that the statute applicable to SCA actions is that at 28 U.S.C. § 2415(a),
which specifies a six-year period.

Although 29 U.S.C 8§ 255 expressly references certain Acts, it does not reference the
SCA. In United States v. Deluxe Cleaners and Laundry, Inc., 511 F.2d 926 (4" Cir. 1975), the
defendant contended that the action against it was barred by the statute of limitations of the
Portal-to-Portal Act. The District Court found that the Service Contract Act was “so connected
and interwoven with the Portal-to-Portal Act” that the period of limitation in the Portal-to-Portal
Act should apply. 1d. at 927. The Fourth Circuit disagreed, finding that the general period of
limitation of six years prescribed by 28 U.S.C. § 2415(a) governs actions under the SCA. The
Court held that reference in the Portal-to-Portal Act to the Walsh-Healey Act did not mean that
its statute of limitations was intended to apply to the SCA, noting that the United States is not
bound by any statute of limitations unless Congress explicitly directs otherwise. 1d. at 928. In
the Deputy Administrator’s post-hearing brief, she also cites to other cases that have held that 28
U.S.C. § 2415(a) applies to the SCA, including a case by the Board of Service Contract Appeals,
a predecessor to the Administrative Review Board. See Deputy Administrator’s Response to
Respondents Joint Brief in Support of Dismissal at pp. 3-4 (citing Nat’l Electro-Coatings, Inc. v.
Brock, Case No. C86-2188, 1988 WL 125784 (N.D. Ohio July 13, 1988); Ray v. U.S. Dept. of
Labor, Case No. 81-2248, 1984 WL 3148 (C.D. Ill. Feb. 13, 1984); and Southwestern Film
Service, L.B.S.C.A. Case No. 81-SCA-1390, 1990 WL 656146 (L.B.S.C.A.. Sept. 28, 1990)).

In support of their argument, Respondents cite United States v. Lovknit Mg. Co. 189 F.2d
454 (5™ Cir. 1951). In that case, however, suit was brought under the Walsh-Healey Act, one of
the Acts which, unlike the SCA, is explicitly named in 29 U.S.C. 8§ 255 as subject to its
provisions. Respondents also cite Lance v. United States, 190 F.2d 204 (4™ Cir. 1951), and
United States v. W.H. Kistler Stationery Co., but these cases also involve actions under the
Walsh-Healey Act, not the SCA. Respondents cite no case holding that the two-year limitation
period of 29 U.S.C. § 255(a) applies to the SCA.

| find that the applicable statute of limitations is 28 U.S.C. § 2415(a), which prescribes a
six-year period. | therefore find that this claim was timely filed.

Did Respondents fail to pay the required fringe benefits to their service employees?

The SCA requires employers to pay specified fringe benefits to service employees. 41
U.S.C. § 6703(2).* The regulations set forth the criteria for fringe benefits. 29 U.S.C. § 4.170-
77. The requirements for the health and welfare category of fringe benefits are addressed at 29
C.F.R. 8 4.175. The requirements for vacation fringe benefits and holiday fringe benefits are
addressed at 29 U.S.C. 8§ 4.172, 4.173 and 4.174. The base wages and fringe benefits applicable
to employees working on contracts subject to the SCA are established by Wage Determinations.
Tr. at 51-53. The Wage Determination applicable to the Contract for its initial period (April 19,

81 Relevant implementing regulations include 29 C.F.R. §§ 4.6, 4.165, 4.162, 4.165 and 4.170-.77.
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2010 to April 18, 2011) is identified in the Contract as 2005-2287 (Revision 8) (GX 1 at 34) and
exhibited as GX 3. Page 7 of the Wage Determination sets forth the “Health & Welfare” benefit
amount, $3.35 per hour or $134.00 per week or $580.66 per month. The Wage Determination
also separately states the requirements for paid vacation and holiday pay. When the parties
extended the Contract for the first option year (GX 5 from April 2011 to April 2012), a new
Wage Determination, 2205-2287 (Revision 10), became effective, and the required rate for
Health and Welfare benefits increased to $3.50 per hour or $140.00 per week or $606.67 per
month. GX 4, p. 7. In her testimony, Ms. Jacobson testified that unpaid fringe benefits were
found to be due to ten employees®® who worked on the Contract, in the total amount of
$70,243.04. That amount was corrected to $67,893.78 in Complainant’s Post-Hearing Brief.%
The SCA provides that a party responsible for a violation of section 6703(1) or (2) is liable for
the amount of any underpayment of compensation due to an employee. 41 U.S.C. § 6705.%

The regulations state that fringe benefits required under the SCA “shall be furnished,
separate from and in addition to the specified monetary wages” required. 29 C.F.R. § 4.170(a).
The employer “may not include the cost of fringe benefits or equivalents furnished as required
[by the Act] as a credit toward the monetary wages it is required to pay under [the Act].” Id. at 8
4.167. An employer cannot offset monetary wages paid in excess of the required wages against
its fringe benefit obligation. Id. at § 4.170(a); see also id. at § 4.177(a). An employer may
satisfy its fringe benefit obligations by providing “equivalent or differential payments in cash” to
its employees. 1d. at 4.177(a). However, employers “must keep appropriate records separately
showing amounts paid for wages and amounts paid for fringe benefits.” Id. at § 4.170(a).
United Kleenist Organization, ARB Case No. 00-042 2002 WL 181779 (January 25, 2002).

Northwest contends that it was its policy to include health and welfare fringe benefits in
the wages paid to employees. Wayne Holstad testified that it was his understanding of
“company policy” that when negotiating a salary or hourly wage with an employee, John Cerrito,
his Human Resources Director, would take into consideration whether an employee wanted
fringe benefits. When asked whether his contention was that if the employee did not want to
take fringe benefits the employee’s wage would be higher, Mr. Holstad stated, “It could be. My
understanding is that’s something Professor Cerrito would take into consideration, that he may
offer more. But it wasn’t rigid. I can’t say that every time somebody didn’t take benefits they
would make more hourly.” He said he did not know whether the wage was to be higher by any
specific amount. He said that he left that “entirely within [John Cerrito’s] discretion.” Tr. at
318-321.

Valerie Jacobson testified that she did not reject or refuse to consider any records
provided by Northwest or Joel Holstad. | find her testimony on this issue more credible than that

%2 The ten employees are Timothy Bohl, Jennifer Christensen, Karla Cochran, Kelsey Cochran, Theresa Eaton, Lisa
Erickson, Cynthia Orloff, Barbara Smith, Lisa Stolp (now Lisa Rausch (Tr. at 222)) and Gilbert Wenzel.

% In her Post-Hearing Brief, Complainant indicated that the figure of $70,243.04 erroneously included $2,349.26 in
holiday benefits for Lisa Erickson, which is reflected on GX 9 at 1 and GX 10 at 8-9. See Complainant’s Post-
Hearing Brief at pages 20 and 34, stating that the correct total for Lisa Erickson is $7,107.5 [sic] and the correct total
for the ten employees is therefore $67,893.78. See Tr. at 110, where counsel for Complainant stated that GX 9 and
GX 10 had been updated after these exhibits were first provided to the parties.

% The Administrator states that no funds are being withheld in connection with the HUD contract or pursuant to 41
U.S.C. § 6705(b)(1). See page 9, footnote 6 of The Deputy Administrator’s Response to Respondents Northwest
Title Agency, Inc. and Wayne Holstad’s Joint Brief in Support of Dismissal.
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of the Respondents. She was in charge of the investigation and was familiar with the records
produced. Further, none of the three Respondents offered into evidence any records other than
those offered by Complainant and admitted in evidence. | must presume that if there were
additional records showing that Northwest paid the ten employees at issue more in fringe
benefits than shown by the records in evidence, such records would have been produced.
Additionally, Joel Holstad testified that to the extent he had health and welfare benefit records,
they were given to and accepted by Ms. Jacobson (although he testified that Ms. Jacobson said
she would not consider them). Tr. at 211-12. Ms. Jacobson testified that GX 33 includes all of
the payroll records for the ten employees at issue that were provided. She said the only other
payroll records provided not in GX 33 are records pertaining to employees for whom WHD is
are not seeking recovery for fringe benefits. She testified that Northwest did not provide records
for every pay period. She said that none of the payroll records indicated employer contributions
for health and welfare benefits for any pay period or showed that Northwest made differential
cash payments in lieu of health and welfare benefits. She said the only other records provided
indicating that Northwest paid for any health and welfare benefits were the Medica records (GX
11). Tr. at 82, 369-371. She testified that the amount due for fringe benefits includes unpaid
holiday pay for two employees. It does not include any unpaid vacation pay because the payroll
records did not provide enough information to calculate any unpaid vacation pay due. Tr. at 98-
99, 380-81. She testified that there are three different categories of fringe benefits, and that the
monetary amounts shown for “health and welfare benefits,” as that term is used at page 7 of both
GX 3 and GX 4, does not include any amount for vacation pay holiday pay. The amounts of
$3.35 per hour and $3.50 per hour (and the corresponding weekly and monthly amounts) are
separate and exclusive of vacation and holiday fringe benefits. Tr. at 380.

Ms. Jacobson testified how she calculated the amount of fringe benefits due from the
payroll records provided. She identified GX 10 as a print-out of the Microsoft Excel spreadsheet
she used to calculate the amounts due. There is a separate calculation for each of the ten affected
employees. She testified that although the exhibit uses the term “wages,” the computations
shown are for fringe benefits. As an example, she used the sheet for Jennifer Christenson to
explain the meaning of the entries and how she obtained them (page 2 of GX 10). Tr. at 94-
107.%° She identified GX 9 as her “Summary of Unpaid Wages” and explained how to read it.
She clarified again that although the summary uses the term “wages,” these are fringe benefits.®®

% She stated that the “Total Hours Worked” column is blank for the pay periods for which the records provided
were insufficient to provide a total. Tr. at 97. She explained why there may be a difference in “Total Hours
Worked” and “Hours Paid.” She testified that the health and welfare benefit is due for 40 hours a week, 2080 hours
a year, and that WHD could not determine if Northwest properly paid holiday and vacation pay because Northwest
did not provide daily or weekly pay records. Tr. at 97-98. She stated that the column heading “SCA Wage”
indicates the amount WHD asserted was the applicable hourly wage rate, and the heading “H&W Hours Due”
reflects the hours for which fringe benefits were due. Credit given for fringe benefits actually provided by
Northwest during that pay period is indicated in the column headed “H&W Credit/Hr,” e.g., on page two of GX 10,
for the pay period ending “11/10/11,” $1.12 was subtracted from the fringe benefit amount of $3.50 to credit
Northwest for fringe benefits provided during this pay period, i.e., $100.02, as shown under the column titled “Gross
H&W pd.” This was attributable for the amount paid by Northwest to Medica for health insurance for this pay
period for this employee. To obtain the total fringe benefits due, the number of health and welfare hours was
multiplied by the applicable fringe benefit amount for the relevant period after accounting for any credit due. In this
example, the total fringe benefit amount still owing after the credit was applied is $211.49. Tr. at 96-105.
Respondents have not contended that the actual calculations in GXs 9 and 10 are incorrect.

8 With reference to the heading “BWs Due” (back wages due) in column 5 of the summary, Ms. Jacobson stated
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She testified that the ten individuals identified on the summary were all employees of Northwest,
worked on the Contract and were subject to the Contract.®’ Tr. at 94-110. The total of the
amounts in GX 10, and the amount shown in GX 9, is $70,243.04. Complainants’ Post-Hearing
Brief states that the calculation shown for Lisa Erickson included $2,349.26 for holiday pay that
should not have been included, and the correct total is $67,893.78. See Complainant’s Post-
Hearing Brief at page 20, footnote 19.

In its post-hearing briefs, Northwest and Wayne Holstad contend that all but three of the
employees at issue were “paid hourly wages and benefits in excess of the minimum amount
required” under the SCA. Joint Brief in Support of Dismissal of Northwest Title Agency, Inc.
and Wayne Holstad (hereinafter “Respondents’ Post-Hearing Brief) at 2.°® The brief states that
the calculations are “applicable to the period ending December 27, 2011.”%° 1d. at 4. The brief
states that Lisa Stolp (now Lisa Rausch) may be owed $1,184.73, Jennifer Christensen may be
owed $1,109.00 and Kelsey Cochrane may be owed $1,898.50. They contend that Cynthia
Orloff, Barbara Smith, Karla Cochrane, and Theresa Eaton are not owed any amount. They do
not address the amounts Complainant contends are owed to Timothy Bohl or Gilbert Wenzel.
Respondents’ recalculation of the amounts due to the employees they specifically address is
apparently based in part on their contention that they are entitled to a credit, equal to the amount
of hourl37/owages paid in excess of the required wage rate, against any amounts owed for fringe
benefits.

As argued in Complainant’s Post-Hearing brief, the regulations and applicable case law
indicate otherwise. See 29 C.F.R. § 4.170(a) (“Fringe benefits required under the Act shall be
furnished, separate from and in addition to the specified monetary wages”, and “[a]n employer
cannot offset an amount of monetary wages paid in excess of the wages required under the

that the computer program used does not allow this to be changed.

87 Ms. Jacobson testified that there were “very likely” other employees of Northwest subject to the SCA working on
the contracts between HUD and Northwest for Wisconsin and Missouri. She said she was directed to limit her
investigation to these ten employees. Tr. at 110-11.

% Respondents Post-hearing Brief summarizes the amounts, if any, it contends are due to eight employees for the
period ending December 27, 2011, but does not indicate the beginning period or cite to specific records within GX
33. It uses hourly rates for these employees, but these rates changed for some of the employees during the period for
which Complainant calculates underpaid fringe benefits, i.e., for Theresa Eaton, Kelsey Cochran, Karla Cochran,
Lisa (Stolp (Lisa Rausch), Cynthia Orloff, and Barbara Smith.

% Respondents’ apparent reason for not including calculations for the period after December 27, 2011 is their
argument that Wayne Holstad is not liable for violations after that period. See page 16 of Respondents’ Post-
Hearing Brief.

"0 Respondents contend that this calculation should be based upon a wage rate of $14.03 for General Clerk | and a
benefit amount of $3.50. Even if Respondents’ argument were otherwise valid, it is not clear that $14.03 would be
the appropriate base wage to use for all the affected employees. The hourly wage rate of $14.03 is the rate shown
for General Clerk | on GX 4, the Wage Determination applicable to the period April 22, 2011 to April 21, 2012 (the
option year). See Tr. at 58-63 and GXs 4 and 5. However, several of the employees are identified in GX 10 with
classifications other than General Clerk I. Ms. Jacobson testified that WHD received no documentation from
Northwest showing what the wage classification for the employees was, and that the information WHD obtained
from Joel Holstad and other employees was not specific enough to show what classifications the employees were
working in. Tr. at 56. She testified that in the course of the investigation, some of the employees’ job titles were
reclassified based on the work they actually did, but that this was not included in the calculations. Tr. at 382-83.
The SCA regulations require the contractor to maintain work records showing, inter alia, the correct work
classifications for each employee. 29 C.F.R. § 4.6(g)(1)(ii).
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determination in order to satisfy his fringe benefit obligations under the Act, and must keep
appropriate records separately showing amounts paid for wages and amounts paid for fringe
benefits”); § 4.167 (“The employer may not include the cost of wages it is required to pay ... as a
credit toward the monetary wages it is required to pay”). See also 29 C.F.R. § 4.177(a). See also
United Kleenist, ARB No. 00-042 (Jan. 25, 2002). In Kleenist, Petitioners argued that the money
they were required to pay for fringe benefits was included in the hourly wage paid to employees,
which was $10 an hour instead of $7.17, the required hourly wage. Noting the requirement in
the regulations that the employer must keep appropriate records separately showing amounts
paid for wages and the amounts paid for fringe benefits (see 29 C.F.R. § 4.170 (a)), the Board
stated that there was nothing in the record to suggest that Petitioners maintained records
documenting such a policy. ARB No. 00-042, PDF at 8. The Board noted that previous SCA
decisions on administrative review have consistently held that “overpaid” wages cannot be
credited against an employer’s fringe benefit obligation. Id.

Additionally, the payroll records produced by Respondents do not support the existence
of such a policy. After being shown an example for one employee, Kelsey Cochran,
demonstrating that the wage she received did not include any additional amount for fringe
benefits, Wayne Holstad stated that it was his interpretation of the Contract that holiday and
vacation benefits are the same as health and welfare benefits.”" See Tr. at 232-327; supra p. 24.
Respondents make the same argument in their post-hearing briefs, i.e., that the health and
welfare amount of $3.35 in Wage Determination 05-2287 (Revision 8) (GX 3) and the health and
welfare benefit amount of $3.50 in Wage Determination 05-2287 (Revision 10) (GX 4) include
the benefit required for vacation pay and holiday pay. Respondents’ Post-Hearing Brief at 14-
15; Joint Reply Brief of Northwest Title Agency, Inc. and Wayne Holstad (hereinafter
“Respondents’ Reply Brief”) at 1-2. Even if this argument were valid, the regulations require
that an employer “must keep appropriate records separately showing amounts paid for wages and
amounts paid for fringe benefits.” 29 C.F.R. § 4.170(a). The record here does not contain such
documentation. Respondents have offered no calculation of underpaid fringe benefits based on a
calculation consistent with the SCA and the implementing regulations. The Complainant has
offered a calculation that is consistent with the Act, the regulations and the evidence (GXs 9 and
10). I accept the Complainant’s calculation as accurate, with the correction noted in
Complainant’s post-hearing brief.”?

| further find that all hours included in the calculation must be considered as reflecting
work performed on the Contract. The regulations require that where both work covered by the
SCA and non-covered work is performed by service employees, the contractor must identify and
segregate covered work from non-covered work. 29 C.F.R. § 4.179. The regulations state that
“in the absence of such records, an employee performing any work on or in connection with the
contract in a workweek shall be presumed to have continued to perform such work throughout
the workweek, unless affirmative proof establishing the contrary is presented.” Id. Here,

™ | note that Mr. Holstad testified that he did not read the Contract until after John Lindell resigned in February
2012. Tr. at 308. Because Mr. Holstad did not read the Contract before Northwest signed it, it is not clear how he
could have had any understanding of the language at issue at the time the Contract was signed. Northwest produced
no other witness who was aware of this provision of the Contract to testify as to what Northwest’s understanding of
the provision was at the time the Contract was signed.

"2 See footnote 62 supra.
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Respondents presented no affirmative proof to overcome this presumption. In James Bishop
D/B/A Safeway Moving & Storage, BSCA No. 92-12, 1992 WL 752886, p. 3 (Nov. 30, 1992),
the Board, citing section 4.179, stated: “It is implicit in the regulations that the identification of
contract work requires adequate payroll records. A mere allegation that records exist without
being able or willing to produce them does not constitute affirmative proof, as required by the
regulations, that hours were segregated.” Respondents here did not contend that the hours were
segregated, and the evidence shows that they were not. See Tr. at 241, 267-268, 328.

As noted above, Respondents argue that their interpretation of the language regarding
health and welfare benefits, holiday benefits and vacation benefits in the applicable Wage
Determinations (GX 3 at page 7 and GX 4 at page 7) is that holiday and vacation pay are part of
the $3.35 or $3.50 per hour, and thus holiday and vacation pay may be used to satisfy that
benefit. Respondents state that the language regarding fringe benefits is ambiguous because
Respondents’ interpretation differs from that of the Complainant. Complainant contends that the
language is not ambiguous. “Contract interpretation begins with the plain language of the
agreement.” Foley Co. v. United States, 11 F.3d 1032, 1034 (Fed. Cir. 1993). When a contract’s
language is unambiguous, it must be given its “plain and ordinary” meaning and a court may not
look to extrinsic evidence to interpret its provisions. Teg-Paradigm Envtl, Inc. v. United States,
465 F.3d 1329, 1338 (Fed. Cir. 2006). Here, the two Wage Determinations contain identical
language except as to the amount of the health and welfare benefit. See GX 3atp. 7 and GX 4 at
p. 7. In the section dealing with fringe benefits, the Wage Determinations state: “All
occupations listed above receive the following benefits:” They then list separately “Health &
Welfare,” “Vacation,” and “Holidays.” I find the language at issue here to be unambiguous, and
that vacation and/or holiday benefits, assuming they were paid, cannot be used to satisfy
Northwest’s obligation to provide “health and welfare” benefits in the amounts set forth in the
two Wage Determinations.”® I note that Northwest produced no records “separately showing
amounts paid for wages and amounts paid for fringe benefits.” § 4.170(a).

Northwest also contends that HUD owes it an incentive bonus under the Contract in the
amount of $21,909.20,”* and that this amount must be applied as an offset to any amount it owes.
It also contends that the amount paid by Joel Holstad in his settlement with Complaint should be
applied to offset any amount it owes. For support, Respondents cite 41 U.S.C. § 6503(d), a
provision of the Walsh-Healey Act. Respondents do not state how this provision applies to this
action. Apart from Wayne Holstad’s assertion in his testimony that HUD owes it an incentive
payment of approximately $22,000, which he said HUD disputes,” Respondents offered no

" Even if these provisions were ambiguous and extrinsic evidence to aid in interpretation were admissible, the
evidence here, the testimony of Valerie Jacobson, an experienced investigator for WHD with significant past
experience in SCA and other WHD cases (see Tr. at 36-42), and the regulations discussed above, do not support
Respondents argument. Ms. Jacobson testified that the three categories of fringe benefits are separate categories and
are separately computed, and that the hourly rates of $3.35 and $3.50 exclude vacation and holiday pay. Tr. at 380.
This is consistent with the regulations, which contain separate sections regarding meeting requirements for “vacation
fringe benefits,” “holiday fringe benefits,” and “health, welfare, and/or pension benefits.” See 29 C.F.R. §§ 4.173,
4.174, and 4.175. Further, the section for health and welfare benefits includes examples of its application, which
clearly indicate that the hourly/weekly/monthly health and welfare fringe benefit amount must be paid in addition to
holiday and vacation pay. See, e.g., 8 4.175(a)(ii),(iii) and (iv).

™ See GX 16.

> Tr. at 346-47. Mr. Holstad’s testimony refers to a letter, presumably GX 16, which sets out incentives and
disincentives under the Contract, and appears to suggest that Northwest earned $25,000 in incentives against
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evidence in support of the claim. | note that this claim was not asserted as a set-off or
counterclaim in Northwest’s Answer to the Complaint. With respect to the $40,000 amount in
the Settlement Agreement, counsel for Complainant stated at the hearing that it is only for back
wages and not fringe benefits, and that the amounts set forth in Exhibit A to the agreement are
only for back wages.”® None of the Respondents filed an objection to the settlement Agreement
or raised one at the hearing. Respondents offered no argument or evidence at the hearing that
any portion of the $40,000 was in fact for unpaid fringe benefits.

In United Kleenist Organization, ARB Case No. 00-042 2002 (January 25, 2002), the
Board approvingly cited Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 687-88 (1946),
holding that where it has been shown that an employee has performed work for which he was
improperly compensated, the burden shifts to the employer “to come forward with evidence of
the precise amount of work performed or with evidence to negate the reasonableness of the
inference to be drawn from the employee’s evidence.” Northwest has not done so in this case,
and I accept the Complainant’s calculation of the amounts owed as reasonable and based on the
available evidence.”’

| find that Northwest failed to pay to the ten identified service employees for whom
recovery is sought in this case the fringe benefits required pursuant to 41 U.S.C. § 6703(2) and
the implementing regulations discussed above. | find that all hours included in the
Complainant’s calculation must be considered as reflecting work performed on the Contract. |
further find that Northwest is not entitled to any credit or offset because of the Settlement
Agreement or because of its claim against HUD for approximately $22,000.

Did Respondents fail to maintain and make available required pay and time records?

The SCA regulations clearly require that an employer performing work under the Act
must maintain specified records for a period of three years from completion of the work. 29
C.F.R. 84.6(g)(1). The records specified by this section include:

(if) The correct work classification or classifications, rate or rates of monetary wages paid
and fringe benefits provided, rate or rates of fringe benefit payments in lieu thereof, and total
daily or weekly compensation of each employee.

(iii) The number of daily and weekly hours so worked by each employee.

(iv) Any deductions, rebates, or refunds from the total daily or weekly compensation of

$3,390.80 in disincentives.

"8 paragraph V of the Settlement Agreement refers to fringe benefits as well as back wages. At the hearing,
Complainant’s counsel stated that the language regarding fringe benefits was intended to cover any potential liability
of Joel Holstad for fringe benefits.

" Calculation of damages “need not be proved with absolute precision.” United States v. Sancolmar Industries, Inc,
347 F. Supp. 404, 408 (E.D.N.Y. 1972). Itis sufficient if “the evidence show the extent of the damages as a matter
of just and reasonable inference, although the result may be only approximate.” ld., citing Story Parchment Co. v.
Paterson Parchment Paper Co., 282 U.S. 555 (1931). See also National Electro-Coatings, Inc. v. Secretary of
Labor, 1988 WL 125784 (N.D. Ohio 1988).
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each employee.
The record shows that Northwest did not maintain any of the above records.

Employers subject to the SCA “must keep appropriate records separately showing
amounts paid for wages and amounts paid for fringe benefits.” 1d. at § 4.170(a). United Kleenist
Organization, ARB Case No. 00-042 (January 25, 2002). Similarly, where both work covered
by the SCA and non-covered work is performed by service employees, the contractor must
identify and segregate covered work from non-covered work. 29 C.F.R. 8 4.179. Northwest did
not maintain such records. As stated in James Bishop D/B/A Safeway Moving & Storage, cited
above, “[i]t is implicit in the regulations that the identification of contract work requires adequate
payroll records.”

The regulations state that “[f]ailure to make and maintain or to make available such
records for inspection and transcription shall be a violation of the regulations and this contract,
and in the case of failure to produce such records, the contracting officer, upon direction of the
Department of Labor and notification of the contractor, shall take action to cause suspension of
any further payment or advance of funds until such violation ceases.” 29 C.F.R. § 4.6(g)(3).
The regulations further state that the records required to be kept by section 4.6 “must be kept for
each service employee performing work under the contract, for each workweek during the
performance of the contract.” 29 C.F.R. §4.185.

The evidence here shows that Respondents did not maintain the required records. They
did not segregate SCA-covered work from non-covered work, did not separately show employer
and employee fringe benefit contributions, did not maintain daily or weekly hours worked and
did not maintain records showing deductions from the daily or weekly compensation of each
employee. The records did not show the employees’ classifications and the payroll records did
not include certain pay dates for certain employees. Tr. at 69-86."® See also Tr. at 241, 267-68,
and 328.

I find that Northwest violated its obligation to maintain and make available to
Complainant the records required by the regulations cited above and thereby violated the SCA.

Did Respondents deliver to their service employees notice of the required
compensation or post such notice in a prominent place at the worksite?

Employers subject to the SCA are required to deliver to their service employees, on the
date an employee begins work under the contract, notice of the required minimum wage and
fringe benefits, or post a notice of the required compensation in a prominent place at the
worksite. 41 U.S.C. §6703(4); 29 C.F.R. 88 4.6(e), 4.183 and 4.184.

Lisa Rausch (formerly Lisa Stolp), one of the ten employees, testified that she was not
told that her work on the HUD contract was subject to the SCA and that she was not informed of
the requirements of the SCA. She was not told what fringe benefits Northwest was required to

"8 All of such documents are within the scope of Complainant’s Requests for Production of Documents to
Respondents Joel Holstad, Wayne Holstad and Northwest (GXs 29 and 30).
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provide and was not told about the concept of fringe benefits or health and welfare benefits or
cash differential payments. She was not told that she was considered classified as a General
Clerk I. When shown GX 8, the document entitled “Employee Rights on Government
Contracts,” she testified that no one in management showed her such a document and she did not
see it hanging in the office. She said no one in management showed her the Wage
Determinations (GXs 3 and GX 4).” Tr. at 230-241. Another of the ten employees, Jennifer
Christensen, also testified that she was never told of the requirements of the SCA or that she was
considered to be a General Clerk I. She testified that she was not told about fringe benefits or
health and welfare benefits or about receiving additional cash benefits if she did not take health
and welfare benefits. She did not know that Northwest was required to pay a certain amount per
month for benefits. She testified that GX 3, GX 4 and GX 8 were not shown to her at Northwest.
Tr. at 263-268.

Valerie Jacobson testified that she found that Northwest did not provide the required
notice to the employees, i.e., it did not post a notice or otherwise convey such information to the
employees. She said she inquired about a posted notice on her site visit and there was none. She
also spoke with employees and they did not know they were subject to the SCA or the
requirements for wages or fringe benefits. Tr. at 115-117.

Neither Wayne Holstad nor Joel Holstad testified that the ten service employees were
given the required information concerning their compensation or that such information was
posted in the office. Respondents called no witnesses to contradict the testimony of Ms.
Jacobson, Ms. Rausch or Ms. Christensen on this issue. Respondents produced no documentary
evidence to contradict such testimony or to show that they delivered to any of the ten service
employees the required notice of compensation.

| find that Northwest did not provide to the ten service employees the notice required by
41 U.S.C. § 6703(4) and the implementing regulations cited above.

Are Respondents Wayne Holstad and Northwest ‘parties responsible” within the
meaning of the SCA?%

The SCA and its implementing regulations provide that a “party responsible” for a
violation of a contract provision required under 41 U.S.C. § 6703(1) or (2) is liable, individually
and jointly with the contractor, for the amount of the underpayment. 41 U.S.C. § 6705(a); 29
C.F.R. § 4.187(e). See United States v. Sancolmar Industries, Inc. 347 F. Supp. 404, 408 (E.D.
N.Y. 1972)® and other cases cited at 29 C.F.R. § 4.187(e)(2). This regulation states that “[a]n
officer of a corporation who actively directs and supervises the contract performance, including
employment policies and practices and the work of the employees working on the contract, is a
party responsible and liable for the violations, individually and jointly with the company.” 29

" She stated that she did see these when she was doing online research on her own in December 2011.

% In this discussion, the reference to “Mr. Holstad” is to Wayne Holstad unless otherwise indicated.

8 Sancolmar was an action under the Walsh-Healey Public Contracts Act. The SCA regulations state that the same
principles are applied for determining the “party responsible” for violations of both Walsh-Healey and the SCA. 29
C.F.R. §4.187(e).

-37-



C.F.R. § 4.187(e)(1). The regulation states that the term “party responsible’ includes “corporate
officers who control, or are responsible for control of, the corporate entity, as they, individually,
have an obligation to assure compliance with the requirements of the Act, the regulations, and
the contracts.” Id. at § 4.187(e)(2). Responsible individuals include corporate officials who
permit violations as well as those who cause violations. Id. at 8 4.187(e)(3). Individual liability
is not limited to officers of the contracting firm or to signatories to the Government contract, but
includes all persons “irrespective of proprietary interest, who exercise control, supervision or
management over the performance of the contract, including the labor policy or employment
conditions regarding the employees engaged in contract performance, and who, by action or
inaction, cause or permit a contract to be breached.” Id. at 8§ 4.187(e)(4) (citing cases). The
regulations emphasize that “[t]he failure to perform a statutory public duty under the Service
Contract Act is not only a corporate liability but also the personal liability of each officer
charged by reason of his or her corporate office while performing that duty.” Id. at § 4.187(e)(2)
(citing Sancolmar Industries, Inc., supra).

In Hugo Reforestation, Inc. ARB No. 99-003 (April 30, 2001), the Administrative
Review Board cited prior precedent holding that “[u]nder the regulations it is clear that a
corporate office who controls the day-to-day operations and management policy, or is
responsible for the control of the corporate entity, or who activity directs and supervises the
contract performance, including employment policies and practices and the work of the
employees working on the contract, is liable for the violations individually and jointly with the
company.” (emphasis added) (citing Nissi Corp., SCA No. 1233, slip op at 14 (Dep. Sec’y. Sept.
25.1990). See also Rasputin, Inc. and William Johnson, ARB Case No. 03-059 (May 28, 2004).

Here, the record shows that Wayne Holstad, through his law firm, Wayne Holstad,
PLC,®? purchased Northwest in 2006. Since then he has always been the sole shareholder of the
company. Tr. at 287-89.% He served as the CEO of Northwest since he purchased the company
in 2006 until at least August 2012. Tr. at 286, 292. He agreed that the CEO is a corporate
officer and he agreed that he managed Northwest as the CEO. Tr. at 293-93, 296, 364. He
testified that he served as Northwest’s President at various times and was on the Board of

8 Mr. Holstad testified that he is, and always has been, the only member of his law firm. He testified that Northwest
was a subsidiary of Northwest Title and Escrow Corp., which ceased doing business in 2006. Tr. at 288.

8 He testified that he and Joel Holstad agreed he would sell his shares of stock to Joel, but that Joel did not sign the
contract. Tr. at 290-91. See Exhibit WHX 2, dated December 26, 2011. Joel Holstad testified that he did not
purchase the company and has never been an owner of Northwest, and that Wayne Holstad remained the owner at
least through August 2012. Tr. at 188-89. WHX 1 is a General Proxy dated December 27, 2011 giving Joel Holstad
a proxy to vote Wayne Holstad’s shares of stock until the next shareholder meeting, scheduled for August 7, 2012.
The proxy is dated a day after the proposed purchase agreement for the stock (WHX 2). Wayne Holstad testified
that no shareholder meeting was ever held, and thus Joel Holstad apparently never used the proxy. Wayne Holstad
testified that the purpose of WHX 1 was to let everyone know that Joel was running the company. Tr. at 362.
Wayne Holstad’s responses to the Administrator’s interrogatories say that he was a Director until December 29,
2011. The response also says he was an owner until December 29, 2011. See GX 26 at 13, Answer No. 10. These
responses appear to be premised on the assumption that there was in fact a sale of Wayne Holstad’s stock to Joel
Holstad, which is not consistent with the evidence. This interrogatory response also states that Wayne Holstad had
“overall supervisory responsibilities and authority over all aspects of [Northwest] until December 29, 2011 but had
no responsibilities or authority from January 1, 2012 to August 30, 2012 at which time the corporation ceased
operations.” The evidence, however, shows that he retained overall authority through at least August 2012.
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Directors.®* He agreed that GX 23 shows that he was made President of Northwest a month
before the Contract was signed.® Tr. at 293-95. He testified that the Board consisted of him and
John Cerrito, and they met once a year to elect the officers of the company. He testified that
John Lindell was the Secretary until he resigned in February 2012 and then he (Mr. Holstad)
became the Secretary (see GX 22, p. 2, dated February 17, 2012). Mr. Holstad agreed that he
managed the managers at Northwest, that there was no one above him to whom he reported, and
that he had the ability to delegate authority and to take it back. Tr. at 289-96. He agreed that the
proposal for the Contract identifies him as the only person authorized to sign the offer.2® GX 2 at
2. He included his resume in the proposal for the Contract. He testified that he hired Wayne
Olhoft to prepare the proposal and that he discussed with Mr. Olhoft the classification of
employees and was involved in estimating prices for each contract item. Tr. at 296-305.

Mr. Holstad supervised John Cerrito, the Human Resource Director for the Contract,
Louis White, the Contract manager, Kimberly Schultz, the Contract Closing Manager and John
Lindell, the General Counsel.’” He approved the employment policies established by John
Cerrito, including its benefits policy, and had the authority to approve or disprove the wages set
by Mr. Cerrito. He served as a title examiner for the Contract and approved all title work. He
testified that until the end of the contract period when Northwest was in danger of losing the
Contract he did not discuss matters about the Contract with Mr. Lindell on a day-to-day basis.
Tr. at 313-18. Mr. Holstad approved the hiring of a company (Had Solberg) to procure fringe
benefits. He testified that Had Solberg reported to Mr. Cerrito, who kept Mr. Holstad advised
concerning benefits, and that he gave Mr. Cerrito his opinions concerning fringe benefits. He
testified that he asked the managers to comply with the requirements of the Contract and he
assumed that John Lindell was ensuring that the fringe benefit practices complied. Tr. at 318-
321. He testified that prior to receiving notice that WHD was going to conduct an investigation,
he had no reason to believe there was any non-performance of the Contract. Tr. at 305-06, 313,
356-57. Although he testified that prior to the WHD investigation he had no reason to believe
there was any non-compliance with the Contract, he also testified that he did not think about
whether Northwest was in compliance until after the beginning of this proceeding. Tr. at 327-28.

Mr. Holstad contends he is not a party responsible because he did not sign the Contract
and because he was “not the officer personally responsible for contract compliance or human
resource development.” Respondent’s Joint Post-Hearing Brief at 16. Signing the contract is not
a prerequisite to being held a party responsible. The Act provides that personal liability for

86X 23 indicates that Wayne Holstad was a member of the Board of Directors on March 24, 2010. GX 19
indicates that as of December 23, 2011, Wayne Holstad was the sole member of the Board of Directors. GX 21
shows that Wayne Holstad was a member of the Board of Directors on December 27, 2011 and GX 22 shows that he
was still a Director on February 17, 2012. Joel Holstad became a member of the Board of Directors on December
27,2011. See GX 21. Both Joel and Wayne Holstad were identified as Directors on GX 22 (p. 1), dated February
17, 2012.

® |t is not clear whether Mr. Holstad was the President at any time prior to this, or how long he remained the
President. GX 2 (p. 2), dated March 28, 2012, refers to John Lindell as President, but Mr. Lindell left Northwest in
early January 2012. GX 21, dated December 27, 2011, indicates that the only officers of the company were Wayne
Holstad and Joel Holstad.

® The Contract was actually signed by John Lindell as General Counsel. GX 1, p. 1.

8 Mr. Lindell resigned in February 2012. Tr. at 366. John Cerrito resigned on December 23, 2011. GX 19 and Tr.
at 331-32. Louis White left Northwest around January 10, 2012. Tr. at 332. Kimberley Schultz left the company
on December 31, 2011. Id.
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violations extends to “all persons, irrespective of proprietary interest, who exercise control,
supervision or management over performance of the contract, and who, by action or inaction,
cause or permit a contract to be breached.” See 29 C.F.R. § 1.187(e)(4) and cases cited therein.
The broad language of section 4.187 does not limit liability to the officer responsible for contract
compliance or human resource development. Mr. Holstad further contends that Minnesota law
does not permit “piercing the corporate veil” to hold him individually liable. In Hugo
Reforestation, Inc. ARB No. 99-003 (April 30, 2001), the Board rejected the argument that state
law regarding piercing the corporate veil is controlling in an SCA case, noting that in a federal
matter federal law applies (citing Liteky v. United States, 510 U.S. 541, 555 (1994). The Board
also noted that given the specificity of the SCA regulations, a finding that a person is a
responsible party does not require piercing the corporate veil. PDF at 16. Mr. Holstad also
argued that he should not be personally liable because of his financial situation. Tr. at 344-46.
The regulations include no exception from a finding of personal responsibility based on the
individual’s financial status. See Rasputin, PDF at 10, footnote 6, regarding debarment.

In Hugo Reforestation, Inc. the Board found that the ALJ properly found the company’s
President to be a party responsible where he was the owner and president and controlled the day-
to-day operations of the company, including hiring and firing and directing employees’ activities.
Hugo Reforestation, Inc. ARB No. 99-003 (April 30, 2001), PDF at 16. In Rasputin, Inc. ARB
No. 03-059 (May 28, 2004), aff’d in relevant part sub nom. Johnson v. U.S. Dep’t of Labor, Case
No. 2:04-CV-0775 (S.D. Ohio August 16, 2005), aff’d, Case No. 05-4355 (6" Cir. August 16,
2006) (unpub.), the Board upheld the ALJ’s finding that the an individual who held himself out
as the company’s president and retained ultimate authority over the operations of the contract
through his contract manager was a party responsible. See also Stephen W. Yates, ARB No. 02-
119 (Sept. 30, 2003), noting that Mr. Yates had more than enough indicia of control over the
business to fall within the regulatory definition of a responsible party. The Board noted that 29
C.F.R. § 4.187(e)(2) states that the failure to perform a statutory duty under the SCA is “not only
a corporate liability but also the personal liability of each officer charged by reason of his or her
corporate office while performing that duty.” See also Sancolmar Industries, Inc., 347 F. Supp.
404,0408 (E.D. N.Y. 1972).

Mr. Holstad argues that he “managed the managers” and was not an active participant in
the HUD contract. However, he admitted that he was aware of what his managers were doing,
that they would advise him of what they thought he needed to know and he would give them
direction. He pointed out that he was not one of the individuals authorized to negotiate the
Contract (Tr. at 341-42; see Gx 2 at p. 4), but he made the final decision to bid on the Contract,
hired Wayne Olhoft to prepare the proposal, discussed the classification of employees with Mr.
Olhoft and was involved in estimating prices for the contract items (Tr. at 297-303). He testified
that he wanted John Lindell, as General Counsel, to monitor compliance with the Contract. Tr. at
340-43. Mr. Holstad was shown in the Contract proposal (GX 2) as the person authorized to sign
the Contract. He was apparently the person to whom HUD directed correspondence. See GXs
12,13, and 16. Mr. Holstad authored letters on February 7 March 8, 2012, responding to HUD’s
concerns about the Contract. GX 14 and GX 15. He was the President of Northwest when the
Contract was entered into, and was the CEO and sole shareholder of Northwest at all times
relevant to the procurement and performance of the Contract. Joel Holstad testified that during
the time he was the COO, from December 2011 through August 2012, Wayne Holstad
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communicated with HUD concerning the Contract on behalf of Northwest. Tr. at 188. Although
Joel Holstad testified that he was in charge of the day-to-day operations of the company (Tr. at
193-94), his signed Declaration in support of Respondent Joel Holstad’s Motion to Dismiss, filed
on September 17, 2014 (attached as Exhibit A to Complainant’s Post-Hearing Brief), suggests
otherwise. In his Declaration Mr. Holstad stated:

I was not involved in the direct administration or performance of the HUD contract
numbered C-DEN-02375. My role was to attempt to maintain the [Northwest]
facilities so that [Northwest] staff could close out the remaining pending files. | was
not involved in the completion of those files nor in the oversight of personnel who
were closing out the remaining pending files.

Paragraph 6 of Declaration. Paragraph 7 of the Declaration further stated:

I was not an authorized individual, nor a member of key personnel named under HUD
contract number C-DEN-02375 dated April 22, 2010, nor the
Amendment/Modification No. NO0004 dated March 21, 2012 identified by
Requisition/Purchase Request No. R-2011-8SH-00022. | did not negotiate this
government contract, was in no manner involved in the administration or performance
of that HUD contract or contract modification, and did not actively control the day-to-
day operations and management policy of the company related to the HUD contract.

Joel Holstad further testified that since he was not working for Northwest before December 27,
2011, he did not know exactly what role Wayne Holstad had. Tr. at 220. The record does not
show that Joel Holstad had any role in the company prior to December 27, 2011.

Lisa Rausch, one of the ten service employees, testified that her direct supervisor was
Kimberly Schultz, who was the Minnesota HUD Contract Manager and responsible for preparing
and processing the files for HUD.® She worked only on work related to the Contract. She said
that Ms. Schultz’s boss was Wayne Holstad, that Ms. Schultz deferred to him regarding any
questions related to the Contract and that he communicated with Ms. Schultz about issues that
arose on the contract. It was Ms. Rausch’s understanding that Wayne Holstad was in control of
the company and had overall control of the business. Ms. Rausch did not recall ever meeting
Louis White or John Lindell.

Jennifer Christensen, another of the ten service employees, testified that she worked at
Northwest from August 22, 2011 to just after January 1, 2012, and that all of her work was
related to the Contract. Her direct supervisor was Kimberley Schultz, who she understood to be
the Minnesota HUD Closing Manager.® She believed that Wayne Holstad was Ms. Schultz’s
boss because Ms. Schultz would contact him with any questions. Ms. Christensen did not recall
meeting Wayne Holstad but understood him to be in charge of the company because he was
listed as owner of the company, his law offices were across the alley, and all closings for HUD

8 Ms. Rausch (formerly Lisa Stolp) testified that she worked at Northwest from May 2011 to February 2012. Tr. at
223.

% The witnesses at times appeared to use the terms “contract manager” and “closing manager” to describe the same
position.
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homes were done at his office. Tr. at 258-63.

Wayne Holstad testified that that Kimberly Schultz reported to him. He said Ms. Schultz
discussed with him concerns about the Contract and whether what she was doing was in
compliance with the Contract. Tr. at 314-16. He testified that Louis White was initially the
HUD Contract Manager, but there was conflict between him and Ms. Schultz regarding issues
related to the Contract and he agreed with Ms. Schultz’s position. Tr. at 314-15. Mr. Holstad
was also the direct supervisor of John Cerrito, the Human Resources Director, Louis White, the
initial HUD Contract Manager and John Lindell, Northwest’s General Counsel, whom he wanted
to monitor compliance with the Contract. He hired all of the managers. Tr, at 313-18. He hired
the company responsible for procuring fringe benefits and approved the employment policies
established by John Cerrito, and John Cerrito kept him advised concerning fringe benefits. He
was Northwest’s Chief Executive Officer for the entire term of the Contract and was the
President when the Contract was signed.

As in Stephen W. Yates, cited above, the record here contains sufficient indicia of control
over the business to fall within the regulatory definition of a responsible party. The Act provides
that liability extends to those who exercise control, supervision or management over
performance of the contract, who “by action or inaction,” cause or permit the contract to be
breached. 29 C.F.R. 8 4.187(e)(4). The regulations state that individual liability attaches to the
“corporate official who is responsible for, and therefore causes or permits,” violation of the
contract stipulations required by the Act. Id. at § 4.187(e)(3). As stated in Sancolmar Industries,
Inc. 347 F. Supp. 404, 408 (E.D. N.Y. 1972), “[t]he failure to perform the statutory public duty is
not only a corporate liability but also the liability of each and every officer charged by reason of
his or her corporate office with performing that duty.” See also Hugo Reforestation, noting
“applicable case precedent which squarely places upon corporate officials an affirmative
obligation to ensure that their companies adhere to their statutory obligations under the SCA.”
Id., PDF at 16.

I find that Wayne Holstad, in addition to Northwest, is a “party responsible” within the
meaning of the SCA for Northwest’s violations of the required Contract provisions discussed
above.

What is the appropriate relief for Respondents’ violations of the SCA?

Under the SCA, persons or firms that violate the Act are subject to debarment,
i.e., not eligible to receive federal contracts for a period of three years, absent a finding of
“unusual circumstances.” 41 U.S.C. § 6706; 29 C.F.R. § 1.188. See Administrator v. Garcia
Forest Service, LLC, ARB No. 14-052 (April 8, 2016); E&S Diversied Services, Inc., ARB No.
13-019 (Mar. 20, 2015). Debarment is presumed once a violation is found. The burden of proof
to show that “unusual circumstances” exist is on the contractor. Garcia Forest Service. PDF at 4
(citing Hugo Reforestation, Inc., ARB No. 99-003 (Apr. 30, 2001); 29 C.F.R § 4.188(b)(1). The
regulations provide that negligence per se does not constitute unusual circumstances. 29 C.F.R.
§ 4.188(b)(6). See Vigilantes, Inc. v. Administrator, 968 F.2d 1412, 1418 (1* Cir. 1992), stating
that “debarment of contractors who violate the SCA “should be the norm, not the exception.”
The SCA does not define the term “unusual circumstances,” but the applicable regulation sets
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forth a three-part test. 29 C.F.R. § 4.188(b)(3)(i) and (ii). See Vigilantes, Inc., 968 F.2d at
1418.; Integrated Resource Management, Inc., ARB No. 99-119, PDF at 4-5 (June 27, 2002).
The first part of the test is set forth as follows:

Thus, where the respondent’s conduct in causing or permitting violations of
the [SCA] provisions of the contract is willful, deliberate or of an aggravated nature
or where the violations are a result of culpable conduct such as culpable neglect to
ascertain whether practices are in violation, culpable disregard of whether they were
in violation or not, or culpable failure to comply with recordkeeping requirements
(such as falsification of records), relief from the debarment sanction cannot be in
order. Furthermore, relief from debarment cannot be in order where a contractor has
a history of similar violations, where a contractor has repeatedly violated the
provisions of the Act, or where previous violations were serious in nature.

29 C.F.R, § 4.188(b)(3)(i). If the contractor cannot satisfy part one of the test, it cannot avoid
debarment. Integrated Resource Management, Inc., PDF at 5. Part two of the test requires that
the violator show a “good compliance history, cooperation in the investigation, repayment of
moneys due, and sufficient assurances of future compliance.” 29 C.F.R. § 4.188(b)(3)(ii). If the
violator satisfies both parts one and two, the factors in Part three of the test must be considered:

Where these prerequisites are present and none of the aggravated
circumstances in the preceding paragraph exist, a variety of factors must still be
considered, including whether the contractor has previously been investigated for
violations of the Act, whether the contractor has committed recordkeeping violations
which impeded the investigation, whether liability was dependent upon resolution of
a bona fide legal issue of doubtful certainty, the contractor’s efforts to ensure
compliance, the nature, extent, and seriousness of any past or present violations,
including the impact of violations on unpaid employees, and whether the sums due
were promptly paid.

Id. Here, Northwest and Wayne Holstad are unable to meet the first part of the test. In
Integrated Resource Management, Inc., the Board found culpable negligence under Part one of
the test where respondent failed to read the SCA provisions of the contract. The Board stated
that:

Because the SCA requirements were plain from the face of IRM’s contract, Barnes
was at least culpably negligent in failing to read and perform them. As we have
observed, 29 C.F.R. § 4.188(b)(1) provides that ‘negligent or willful disregard of the
contract requirements and of the Act and regulations, including a contractor’s plea of
ignorance of the Act’s requirements where the obligation to comply with the Act is
plain from the contract. . ..” do not establish ‘unusual circumstances.’

Id., PDF at 6. Because the respondent could not satisfy the first part of the test, the Board

stated that it did not need to consider the second and third prongs of the test and stated that it
would be improper to do so. Id.
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| find that here, the conduct of Respondents Northwest and Wayne Holstad
constituted culpable conduct. Mr. Holstad, Northwest’s CEO, sole shareholder and a
member of the Board of Directors, testified that he did not read the Contract until February
2012. Tr. at 308. He testified that he did not even think about whether Northwest was in
compliance with the SCA until this proceeding was initiated. When asked at the hearing
whether he understood that the Contract was subject to the requirements of the SCA, he
responded, “[w]ell, I do now.” Mr. Holstad has been a practicing attorney since 1980 and
has significant business experience. See Tr. at 285-88 and Mr. Holstad’s resume at p. 9 of
GX 2. His conduct amounts to “culpable neglect to ascertain whether practices are in
violation” and “culpable disregard of whether they were in violation or not.” 29 C.F.R. §
4.188(b)(3)(1). Respondents’ conduct also evinces ‘“culpable failure to comply with
recordkeeping requirements.”®® Id. Therefore, Respondents have not established the
existence of “unusual circumstances™ and relief from debarment is not available.™

| therefore find that Respondents Wayne Holstad and Northwest have not shown unusual
circumstances to relieve them from the debarment provisions of the SCA.

CONCLUSION

| find that Respondents Northwest Title Agency, Inc. and Wayne Holstad violated the
SCA by failing to pay the specified fringe benefits, as required by 41 U.S.C. § 6703(2), to the ten
service employees for whom relief is sought herein. 1 find that these Respondents violated the
SCA by failing to maintain the records required to be maintained for a period of three years from
completion of the work under the Contract. See 29 C.F.R. 8§ 4.6(g)(1). I find that these
Respondents violated the SCA by failing to deliver to their service employees notice of the
required minimum wage and fringe benefits, or post a notice of the required compensation in a
prominent place at the worksite, as required by 41 U.S.C. § 6703(4). | further find that these
Respondents have not shown the existence of unusual circumstances necessary to relieve them
from the three-year prohibition on new contracts, i.e., debarment, required by 41 U.S.C. § 6706.
| find that Respondents Northwest Title Agency, Inc. and Wayne Holstad are individually and
jointly liable for the amounts of the underpayments specified in the following Order.

ORDER ON CLAIMS AGAINST RESPONDENTS NORTHWEST TITLE
AGENCY, INC. AND WAYNE HOLSTAD

1. Respondents Northwest Title Agency, Inc. and Wayne Holstad shall pay to the Wage
and Hour Division, United States Department of Labor, for distribution to the ten
former employees identified in the Administrator’s Complaint, or their legal
representatives, the following amounts for unpaid fringe benefits:

A. To Timothy Bohl, the sum of $841.75;

% valerie Jacobson testified that Northwest’s records “were some of the worst that I’ve ever seen, and they were by
far the worst that I had ever seen on an SCA contract.” Tr. at 115-16.

° Even if Respondents could satisfy the first part of the test, they could not satisfy the second part, as they
committed recordkeeping violations that impeded the investigation. See testimony of Valerie Jacobson at Tr. 115-
16. They also did not take steps to ensure compliance with SCA and have not repaid the sums due.
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B. To Jennifer Christensen, the sum of $2,391.19;

C. To Karla Cochran, the sum of $12,113.74;

D. To Kelsey Cochran, the sum of $6,864.38;

E. To Theresa Eaton, the sum of $11,870.07;

F. To Lisa Erickson, the sum of $7,107.35%;

G. To Cynthia Orloff, the sum of $14,549.83;

H. To Barbara Smith, the sum of $5,871.49;

I. To Lisa Rausch (formerly Lisa Stolp), the sum of $5,256.73;
J.  To Gilbert Wenzel, the sum of 1,027.25.

2. In accordance with 41 U.S.C § 6706, the names of Respondents Northwest Title Agency,
Inc. and Wayne Holstad shall be placed on the list maintained by the Comptroller
General of the United States of persons or firms having been found to have violated the
Service Contract Act and therefore having become ineligible, for a period of three (3)

years from the date of publication on the list, for the award of any contract with the
United States.

ORDER ON CLAIMS AGAINST RESPONDENT JOEL HOLSTAD

On July 26, 2016, the Administrator, Wage and Hour Division, United States Department of
Labor and Respondent Joel Holstad filed a Settlement Agreement and Consent Findings
(hereinafter “Consent Findings”) between the Administrator and Respondent Joel Holstad.
Pursuant to 29 C.F.R. § 6.18, | hereby accept and adopt the Consent Findings, which are
attached hereto and incorporated by reference herein. The Consent Findings provide, inter
alia, that Joel Holstad agrees to pay the sum of $40,000.00 in designated installments as set
forth therein, with such amounts to be distributed to the employees specified on Exhibit A to
the Consent Findings or their legal representatives. Such employees are those identified in
the Administrator’s Complaint in this matter. The Consent Findings also provide that Joel
Holstad agrees that he shall not, as the prime contractor or subcontractor, bid on or enter any
contracts with the United States Government or the District of Columbia, or perform work on
such contracts as a responsible party or in a management capacity, for a period of three years.
The Consent Findings dispose of all proceedings against respondent Joel Holstad in this
matter.

% Complainant’s calculation of the amount owing to Ms. Erickson after subtracting $2,349.26 (which it says should
not be included from the original amount of $9,456.61) is shown as “$7,107.5,” apparently because of a
typographical error. The correct calculation results in $7,107.35, resulting in the same total amount of $67,893.78.
See Complainant’s Post-Hearing Brief at p. 20, footnote 19.
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The above orders dispose of all claims against all Respondents in this matter.

SO ORDERED.

Digitally signed by Larry A. Temin
DN: CN=Larry A. Temin,
OU=Administrative Law Judge, O=US
DOL Office of Administrative Law
Judges, L=Cincinnati, S=OH, C=US
Location: Cincinnati OH

LARRY A. TEMIN
ADMINISTRATIVE LAW JUDGE

NOTICE: To appeal, you must file a written petition for review with the Administrative Review
Board (“ARB”) within 40 days after the date of this Decision and Order (or such additional time
that the ARB may grant). See 29 C.F.R. § 6.20.

The Board’s address is: Administrative Review Board, U.S. Department of Labor, Suite S-5220,
200 Constitution Avenue, NW, Washington DC 20210, for traditional paper filing. Alternatively,
the Board offers an Electronic File and Service Request (EFSR) system. The EFSR for electronic
filing (eFile) permits the submission of forms and documents to the Board through the Internet
instead of using postal mail and fax. The EFSR portal allows parties to file new appeals
electronically, receive electronic service of Board issuances, file briefs and motions
electronically, and check the status of existing appeals via a web-based interface accessible 24
hours every day. No paper copies need be filed.

An e-Filer must register as a user, by filing an online registration form. To register, the e-Filer
must have a valid e-mail address. The Board must validate the e-Filer before he or she may file
any e-Filed document. After the Board has accepted an e-Filing, it is handled just as it would be
had it been filed in a more traditional manner. e-Filers will also have access to electronic service
(eService), which is simply a way to receive documents, issued by the Board, through the
Internet instead of mailing paper notices/documents.

Information regarding registration for access to the EFSR system, as well as a step by step user
guide and FAQs can be found at: https://dol-appeals.entellitrak.com. If you have any questions or
comments, please contact: Boards-EFSR-Help@dol.gov

A copy of any such petition must also be provided to the Chief Administrative Law Judge,
Office of Administrative Law Judges, 800 K Street, NW, Washington, DC 20001-8002. Your
petition must refer to the specific findings of fact, conclusions of law, or order at issue. A
petition concerning the decision on the ineligibility list shall also state the unusual circumstances
or lack thereof under the Service Contract Act, and/or the aggravated or willful violations of the
Contract Work Hours and Safety Standards Act or lack thereof, as appropriate.

The ARB’s Rules of Practice further require that the petitioner provide to the ARB an original
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and four copies of the petition and any other papers submitted to the ARB. 29 C.F.R. § 8.10(b).
However, if you e-File your petition, only one copy need be uploaded.

Service is to be in person or by mail. 29 C.F.R. § 8.10(c). Service by mail is complete on
mailing, and the petition is considered filed upon the day of service by mail. 29 C.F.R. § 8.10(c).
The petition must contain an acknowledgement of service by the person served or proof of
service in the form of a statement of the date and the manner of service and the names of the
person or persons served, certified by the person who made service. 29 C.F.R. § 8.10(d).

A copy of the petition is also required to be served upon the Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of Labor, Washington, DC 20210; the Administrator, Wage
and Hour Division, U.S. Department of Labor, Washington, DC 20210; the Federal contracting
agency involved; and all other interested parties. 29 C.F.R. § 8.10(e).
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