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RECOMMENDED DECISION AND ORDER
1
 

 

This proceeding arises from a complaint filed by Mr. Timothy C. Dietz against Cypress 

Semiconductor Corporation (Cypress), alleging violations of the employee protection provisions 

in Section 806 of the Sarbanes-Oxley Act of 2002, codified in 18 U.S.C. § 1514A (hereinafter 

“the Act”).  Enacted on July 30, 2002, the Act provides the right to bring a “civil action to 

protect against retaliation in fraud cases” under section 806.  The Act affords protection from 

employment discrimination to employees of companies with a class of securities registered under 

section 12 of the Security Exchange Act of 1934 (15 U.S.C. 78l) and companies required to file 

reports under section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C 78o(d)).  

Specifically, the law protects so-called “whistleblower” employees from retaliatory or 

discriminatory actions by the employer, because the employee provided information to their 

employer or a federal agency or Congress relating to alleged violations of 18 U.S.C. §§ 1341, 

1343, 1344 or 1348, or any provision of Federal law relating to fraud against shareholders.  All 

actions brought under Section 806 of the Sarbanes-Oxley Act are governed by 49 U.S.C. § 

42121(b).  18 USC § 1514A(b)(2)(B).  

 

On August 14, 2013, the Complainant, Timothy C. Dietz, filed a Sarbanes-Oxley 

whistleblower complaint with the Occupational Safety & Health Administration (OSHA), U.S. 

Department of Labor.  After conducting an investigation, OSHA’s regional director issued a 

letter dated September 9, 2013, advising the parties that Mr. Dietz’s complaint lacked merit.  

Subsequently, Mr. Dietz filed his objections with the Office of Administrative Law Judges, U.S. 

Department of Labor.  A formal hearing was held before me in Denver, Colorado, on July 7 

through 10, 2014, at which times the parties were given the opportunity to offer testimony and 

documentary evidence, and to make oral argument.  At the hearing, Complainant’s Exhibits 1 – 

                                                 
1
 Citations to the record of this proceeding will be abbreviated as follows:  “Tr.” refers to the Hearing Transcript; 

“CX” refers to Complainant’s Exhibits; and “RX” refers to Respondent’s Exhibits. 
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43, 55 - 67, Respondent’s Exhibits 1 – 47, 49 - 52, and ALJ Exhibits 1 - 5 were admitted into 

evidence.
2
  The parties submitted post-hearing briefs and reply briefs pursuant to an Order 

Establishing Briefing Schedule dated August 19, 2014.  I have reviewed and considered these 

briefs in making my determination in this matter. 

 

STATEMENT OF THE CASE 
 

Hearing Testimony 

 

Diane Ratliff 

 

 Ms. Ratliff worked for Cypress as a Human Resources Business partner until she left on 

March 28, 2014.  In that position, she was responsible for handling everything personnel related, 

including hiring, termination, development, and benefits (Tr. 29).  Before she worked for 

Cypress, Ms. Ratliff worked for Ramtron for 19 years, until Cypress took over on November 12, 

2012 (Tr. 30). 

 

 When Cypress took over, people were interviewed for their positions.  If they were not 

selected, they were given a bonus plan.  She was offered a position at Cypress.  In November 

2012, Mr. Dietz was a product or project manager at Ramtron; he was also offered a position as 

product manager.  There was no position of legal counsel open at Cypress.  (Tr. 35-36).   

 

 Ms. Ratliff recalled that Mr. Tom Surrette made presentations to the Ramtron people 

about the working conditions at Cypress, and the terms and conditions of employment.  T.J. 

Rodgers, the CEO of Cypress, visited Ramtron in December 2012 (Tr. 37).     

 

 Ms. Ratliff received an email from Mr. Dietz dated April 11, 2013.  She recalled that Mr. 

Dietz asked her to read it, but he did not say why; she did not remember him asking her to read it 

for tone (Tr. 38, 47).  Ms. Ratliff did not recall the exact words, but Mr. Dietz’s memo said that 

the Design Bonus Plan (DBP) was not legal.  He quoted some laws, and stated that it was a 

violation (Tr. 38-39).  Ms. Ratliff did not forward the email, or tell anyone that she had gotten it, 

although she may have called Mr. Nulty, Mr. Dietz’s manager.  (Tr. 31, 40). 

 

 Ms. Ratliff received an email on June 6, 2013, scheduling a meeting involving Mr. Dietz 

for June 6, 2013 (Tr. 31).  There was nothing in the email to indicate what the meeting would be 

about.
3
  She called Mr. Nulty to see what the purpose of the meeting was, and he told her that it 

was to accept Mr. Dietz’s resignation (Tr. 32).  By that time, Mr. Dietz had already sent out his 

email stating that he planned to resign, with his last day being June 7 (Tr. 33).
4
 

 

                                                 
2
 The parties agreed to designate Claimant’s Exhibits 7, 8, 13, 15-16, 18, 21-29, 31, 36, 38-43, 47, 56, 59, and 60; 

and Respondents Exhibits 1-2, 4, 7-8, 15-18, 24, 29-33, 38, 40, 42, and 47 as Confidential Business Information 

pursuant to 29 C.F.R. § 70.26.   
3
 Ms. Ratliff guessed that it would be typical “on occasion,” but not necessarily, to include an agenda on a meeting 

notice (Tr. 32). 
4
 Ms. Ratliff was not sure of this date. 
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 Ms. Ratliff saw Mr. Dietz the morning of June 7, and asked him if was going to the 

meeting; he told her he was not.  He had already sent out his email saying that June 7 was his last 

day, and that he planned to take some time off to travel with family and set up a law practice.  

(Tr. 50-51).   

 

 Ms. Ratliff stated that no one told her the June 7 meeting was designed to terminate Mr. 

Dietz’s employment; this was not the intent of the meeting.  She told Mr. Nulty that Mr. Dietz 

had said he was not coming to the meeting.  At that point, Mr. Nulty told her that he would 

accept Mr. Dietz’s resignation at the meeting.  (Tr. 52-53).  Ms. Ratliff heard that when Mr. 

Hoehler asked Mr. Dietz to turn over his password and security information, Mr. Dietz refused to 

give him his password (Tr. 52).  

 

According to Ms. Ratliff, it was customary to have an exit interview (Tr. 53).  Mr. Dietz 

came in later to go over some documents, but there was no full blown exit interview (Tr. 54).  

Ms. Ratliff stated that if Mr. Dietz had said he was resigning because he was a whistleblower and 

the victim of retaliation, she would have put the brakes on, and escalated the matter (Tr. 54). 

 

 Ms. Ratliff knows Ms. Valenzuela and Ms. Joaquin, and has heard no disparaging 

comments from them about Mr. Dietz.  Nor has she heard any such comments from Mr. Nulty or 

Mr. Surrette.  (Tr. 41). 

 

 According to Ms. Ratliff, at Ramtron, if a product manager let a schedule slip, his non-

performance would be grounds for immediate termination, and would spark a “Come to Jesus” 

meeting with Eric Balzer (Tr. 42).  Ms. Ratliff has not seen anything in anyone’s file that 

involved writing a memo about what the employee did wrong, and how he was going to correct 

it.  She stated that this could have been between a hiring manager and an employee.  Generally, 

such an incident would be reflected in the performance evaluation, which is kept in the personnel 

file, to allow employees to understand the scope of their responsibilities and correct them, and to 

document an incident.  (Tr. 43). 

 

 Ms. Ratliff was not consulted about Mr. Nulty’s June 4, 2013 memo (Tr. 44, CX 9).  She 

thought that the memo, in which Mr. Nulty asked Mr. Dietz to write a memo on what he did 

wrong, and what he should have done, was a proper coaching method for an employee (Tr. 46).  

She did not think it was anything out of the ordinary, threatening, or irresponsible.  She stated 

that it was not proper for a supervisor to demand that a subordinate confess to wrongdoing if the 

subordinate did not believe he did anything wrong (Tr. 55).  But she did not think that this memo 

asked Mr. Dietz to admit wrongdoing; it was a coaching and counseling memo to improve 

performance (Tr. 56). 

 

David Still 

 

 Mr. Still is the Design Center Manager for the Cypress Colorado Design Center (Tr. 58).  

He has worked for Cypress for just over six years and a month (Tr. 59).  Mr. Still is not a 

program manager, and he does not report to Mr. Nulty, or to the project management office.  He 

reports to Andy Wright, the executive vice president of new product development.  He is 

involved in creating schedules for new projects before they launch, and in that regard, meets with 
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the program manager.  (Tr. 96).  He also meets with all of the workers on a project; everyone on 

the design team has input into the schedule.  They try to forecast everything that will need to be 

done at each stage of the project, as he builds the schedule.  They break them down into specific 

tasks, and assign people to each task.  They determine how much time each task will take, in 

terms of work and people.  This is referred to as the work breakdown structure.  (Tr. 97). 

 

 The result is called a Gantt Chart.  In determining who to assign to particular tasks, they 

take into account the skill level of the employee, whether the employee is still in a learning 

curve, and has some planned vacation, or might plan some.  The schedule is run past the entire 

team.  (Tr. 98).  Each task associated with the work breakdown structure has a duration, the 

number of people working on the task, and the percentage, multiplied by the duration, calculates 

the man weeks associated with a task.  All of the man weeks are added up for the chart, which 

shows how many man weeks need to be done on the schedule.  There are multiples of man 

weeks done in any week.  If there are ten people working on a project, and they all work a week, 

there would be ten man weeks.  The schedule shows the anticipated man weeks for purposes of 

the DBP; it extends all the way to the end of the project.  (Tr. 99-100). 

 

 The TR-20005 project was launched the end of the first quarter, with tape-out in roughly 

the end of the third quarter, or six months to tape-out.  The work breakdown structure covered 

six months and beyond; there were additional milestones after tape-out, such as engineering 

sampling and marketing.  (Tr. 100). 

 

 According to Mr. Still, they pay close attention to the schedule.  There are built in circuits 

for double checking work, and buffers.  The program manager’s job is to help with the launch of 

the project, and the creation of the schedule, and to be the question and answer person on the 

schedule.  Once the project launches, the program manager manages the program, and keeps the 

program management system updated.  (Tr. 101). 

 

 Mr. Still stated that there are cross functional team meetings every week, to raise issues 

as they come up to management.  Every milestone has a scorecard that must be completed.  The 

program managers set up the scorecard, track it, and sign off on a number of items on the 

scorecard.  The program managers are basically there to audit and police, and help the project.  

The program manager does not report to him.  He is a third party onsite, to make sure the project 

is on schedule according to the work breakdown structure that the team created.  (Tr. 102).   

 

 There is a program management system on the intranet, with a series of tools that allow a 

status report to be created every week, and schedules to be uploaded.  When people finish items, 

and mark them complete, it goes to the program manager, who goes into the system and checks it 

as complete, uploads it, and makes sure the man weeks are credited.  He reports on slips or 

potential slips.  This is done in Microsoft Project, and uploaded into the program management 

system.  (Tr. 103-104).  The program manager is supposed to do weekly updates; he is notified 

by email, and if he does not, the system automatically generates a status report.  (Tr. 104).  Each 

person is responsible for maintaining “My Work” up to date.  (Tr. 105).  The program manager’s 

job is to raise issues, and note in the system if they are running behind, or if there is a spec issue.  

(Tr. 109-110).   
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 When the work breakdown structure is built, it anticipates that a task will take a certain 

number of weeks.  But someone might hit on the right solution quicker, and take fewer man 

weeks, or get stalled, and take more man weeks than anticipated.  If they are behind, they can 

update a forecast; they can communicate with the program manager about when they expect to 

have a task done.  (Tr. 106). 

 

 Mr. Still stated that the program manager is responsible for running the cross functional 

team, made up of design people, the product engineering team, the applications lead, the 

marketing lead, and the design center manager.  They meet once a week to go through where 

they are at on the project.  (Tr. 107).  The participants in the cross functional team are the leads 

of all the different functions on the team.  (Tr. 108). 

 

 Mr. Still reviewed a May 14, 2013 status report by Mr. Dietz (RX 18).  He noted that it 

showed a warning that the test engineering was pushing the schedule; it did not say anything 

about test engineers being pulled off without authorization.  This would appear under “Team.”  

(Tr. 112). 

 

 Mr. Still was first involved with the DBP in the second quarter of 2010.  His rights were 

explained, and how a goal could be changed within a quarter if they had a good reason.  No one 

explained how it was legal.  (Tr. 63).  Mr. Still understood that a condition of being a design 

person with Cypress was following the Design Governing Spec, of which the DBP was a part.  

(Tr. 64).  Mr. Still stated that 30 to 32 people on his team are on the DBP; of these 10 or so came 

over from Ramtron (Tr. 65). 

 

 Mr. Still met with the Ramtron people, and told them they should probably know about 

the DBP; he tried to explain it.  He did not believe that the offer letters had any language 

specifically discussing the DBP; he does not know if he apologized to the Ramtron people.  (Tr. 

65-66).  He stated that people had expressed concerns, and things they did not like about the 

DBP.  As it gets closer to the end of the quarter, people talk more about it, and what they think 

they will get.  People will bring the subject up more when it looks like they will be forfeiting 

money.  He tries to address their concerns, and get more information.  He talks about it in 

meetings, and what it will take to meet the goals and get the bonus.  (Tr. 66-67).   

 

Mr. Still stated that he talks with his boss, Andy Wright, about the DBP probably once 

every other month (Tr. 68).  As an example, he talked a situation where the project was very late, 

and they were trying to catch up by bringing in extra people.  This helped to pull in the schedule, 

but the extra people got put on the DBP for that project.  Mr. Still felt bad, because they did not 

cause the project to be late, they came on and were trying to bring it in, but they got a bad design 

bonus.  (Tr. 69). 

 

The pay in is ten percent of salary.  (Tr. 69).  If you are exactly on target in completing 

your man-weeks, you earn an “incentive multiplier” of 2.0, which means you get twice what you 

paid in, or 20 percent of your salary.  If you are more than 5.8 percent late, you forfeit your 

contribution.  The incentive multiplier would be .2, meaning you get back two percent of your 

pay in; you lose 8 percent of your total base pay.  At 3.2 percent late, the incentive multiplier is 

one, and you get back what you paid in.  The scale is reset every quarter.  (Tr. 70-71). 
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Mr. Still stated that the Design Bonus Review Board decides who should be on and who 

should be off the DBP.  (Tr. 73).  The information on the goals comes from the system at the 

beginning of each quarter.  Mr. Still is not aware of anyone who has left Cypress because of the 

DBP.  (Tr. 74).   

 

Mr. Still stated that the Design Governing Spec is a set of governing principles that the 

CEO wrote on how to work day to day, and how to operate when doing designs.  Cypress 

requires acknowledgement from each member of the team that they have read it before they start 

a project.  (Tr. 80).  He has never had anyone decline to do so.  Cypress’s culture says that you 

follow the Spec or you change it.  This is another Spec, and you don’t decline to follow; you try 

to change it.  (Tr. 81). 

 

To make sure that each person understands the plan, each design person has to write a 

memo before the project is launched.  They highlight the things the employee needs to know 

about the design bonus in relation to the project they are doing.  After the Ramtron people were 

hired, he had one on ones with the team, and introduced them to the DBP.  He pointed to the 

Design Governing Spec, and had everyone read it.  (Tr. 117).  He had a staff meeting in 

December or January to answer questions.  The Design Governing Spec was available to the 

employees in the intranet.  (Tr. 118).   

 

According to Mr. Still, not everyone at Cypress is subject to the DBP.  If it is a Designer 

Development Project, it is subject to the Design Governing Spec.  An employee can be moved 

from a project not on the DBP to a project on the DBP.  Mr. Still stated that when Cypress 

acquired Ramtron, there were a few people who were more into applications than systems.  They 

reported to him, and they were automatically not part of the DBP.  When one of them transferred 

to Colorado, Mr. Still put him on a project to do digital design, and as a result, he was included 

in the DBP, which was fine with the employee.  If he had said no, Mr. Still could have put him 

on an applications type project.  (Tr. 82-83). 

 

Mr. Still stated that in Design, people are not reassigned onto a project unless someone 

on the project has left, and he needs a replacement.  With respect to the Rainer project, he has 

gotten payouts, and has lost money in five or six quarters.  He lost thousands of dollars in five or 

six quarters, but in the aggregate he did not lose money.  (Tr. 85-86).  He knows of other 

employees who have lost money on the DBP.  The payout is based in part on the performance of 

other employees; a team effort is needed to earn the required number of man-weeks.  The 

payouts could be conditioned on the performance of employees other than those who report 

directly to him.  (Tr. 88).  Mr. Still stated that an employee can forfeit his deductions to Cypress; 

he saw it happen with his new team.  If an employee leaves before the bonus payment, they 

would not get the DBP payout; it would go back to Cypress.  (Tr. 91-92). 

 

According to Mr. Still, a project has a lot of engineers, and others in the project schedule, 

with certain weeks they have to earn.  All of them work toward the same goal, but they don’t all 

necessarily work under his supervision.  A rotten apple can corrupt the whole bushel, and it is 

management’s responsibility to weed them out before they ruin things.  (Tr. 88).   
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Mr. Still stated that Cypress has cross functional teams that meet at least once a week on 

air, from different locations.  They communicate using video technology, and a video conferring 

system for the last nine months.  Mr. Still was getting a lot of questions on the DBP.  It is a 

complicated program, and he decided to have a meeting about it with the person who managed 

the design bonus.  There was a training session about the DBP in early April run by Ryan 

Wellsman, where he presented information about the DBP, and the Design Governing Spec.  He 

had a chart with examples.  He explained that each quarter was a new opportunity with respect to 

the DBP.  His chart showed the different ways people end up earning money under the DBP.  

There was a possibility of getting a multiplier of five, if you were about six percent ahead of 

schedule.  Mr. Dietz was in this training session, which was run in the boardroom, and done by 

phone.  Mr. Wellsman was in Kentucky, and they were in Colorado Springs.  (Tr. 89-90, 120-

126). 

 

According to Mr. Still, the DBP includes all design product and test engineering 

associated with a launch project.  People doing applications or marketing work, and the program 

manager, are waived from the DBP.  Mr. Nulty publishes a memo with the DBP participants for 

the quarter, and the projects they are on.  (Tr. 127-128).  There may be a person working for the 

entire quarter on new architecture, or launching a new project.  They are not in the DBP until the 

project is launched.  (Tr. 130). 

 

Mr. Still stated that the pay in for the first quarter is made by the company, ten percent of 

salary.  It used to be reflected on the paychecks.  The pay is taken out pre-tax.  (Tr. 138-139).  

None of the Ramtron employees participated in the DBP in the first quarter of 2013.  They did 

not pay into the DBP in the second quarter, because the company pays for the first quarter 

contribution.  The DBP pay in usually starts in the 18
th

 week.  At the time of the meeting with 

Mr. Wellsman, none of the attendees had paid anything in.  (Tr. 140-141). 

 

Mr. Still talked with Mr. Dietz about the DBP, multiple times, usually in his office, 

because Mr. Dietz was trying to learn what it was.  They had many conversations where Mr. Still 

answered Mr. Dietz’s questions.  It seemed to Mr. Still that Mr. Dietz had concerns; one time, 

about a month before he left the company, he said that he was concerned about the legality of the 

DBP.  He thought it was not legal, because it was not in the offer letter, which was a binding 

contract of employment.  Mr. Still asked why would this be any different than a company cutting 

your salary when they get into trouble, or terminating you because you are at will.  Mr. Still 

stated that he probably did not understand the law, but to him it did not seem illegal.  There were 

things people did not like about it, but they never talked about it being illegal (Tr. 94, 143-144). 

 

Mr. Still did not talk with Mr. Dietz about meeting with Mr. Nulty on May 29, 2013.  He 

recalled that Mr. Dietz mentioned that he was written up by Mr. Nulty for not updating or 

warning that the 20005 project had the possibility of slipping quickly enough.  (Tr. 146).   

 

Mr. Still stated that the term “kids soccer event” is one Mr. Nulty came up with.  He 

showed a picture with a kids’ team, with everyone running over to the ball instead of staying in 

their positions.  It meant that you stay the course; you should not pull people off one project to 

help on another project without permission.  (Tr. 147).  The DBP has provisions for adjusting for 
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authorized personnel changes.  If people are moved without authorization, there are fewer people 

available to do the man weeks of work.  (Tr. 148).   

 

When Mr. Still got the resignation memo from Mr. Dietz, he was surprised, and went 

looking for him.  Mr. Dietz came by his office before he left building.  He was upset, and it was 

a short conversation.  Mr. Still did not recall if Mr. Dietz said why he was leaving.  Mr. Dietz left 

his portable computer, but there was a password, and he could not get in.  Mark Fee took over 

the project management after Mr. Dietz left.  (Tr. 149-150). 

 

Timothy Dietz 

 

 Mr. Dietz served as a non-commissioned officer in the Marines.  He was appointed as a 

Warrant Officer in 1988, then to Chief Warrant Officer Two, Chief Warrant Officer Three, and 

then as a Captain.  He served in a leadership capacity until 2006. (Tr. 160).  When he was in the 

Marines, part of his performance evaluations assessed leadership qualities, which would be 

referred to in the private sector as management qualities.  The factors included the ability to 

influence junior Marines reporting to him, and his peers, as well as upward management, and to 

influence the chain of command to achieve objectives.  (Tr. 162).  Mr. Dietz was encouraged by 

his commanders to report problems that he did not have the ability to solve.  (Tr. 164).  As an 

officer, it was his obligation to identify problems that needed to be solved.  (Tr. 165). 

 

 Mr. Dietz found the skills that he developed as a Marine useful after he left the service.  

He was hired at Intel because he had the degree, and a military background.  They were looking 

for people who could manage other employees to success.  Mr. Dietz was hired in 2000 as a 

Senior Software Engineer, doing test development for a graphics driver.  (Tr. 166).  In this 

position, he had supervisory responsibility of three to four people to start, expanding to about 

twenty people reporting to him.  (Tr. 167). 

 

 Mr. Dietz left Intel in October 2004.  At that time, he was in law school, in the evening 

program, and his grades had slipped.  He wanted to focus on school.  Mr. Dietz got a job offer 

from Intel in early 2005, and about May 2005, he was hired by Liberty Mutual Insurance as a 

law clerk in their San Diego office.  He worked there part time during his last year of law school, 

and did a few engineering analyses on a couple of cases.  He graduated in May 2006, and was 

hired by NATO Legal in Wells, Maine, a general practice boutique firm, as a law clerk.  When 

he received his bar results, he was advanced to an attorney position.  He worked generally on 

civil litigation, with some criminal defense work.  He graduated in May 2006.  (Tr. 168-169). 

 

 In February 2009, Mr. Dietz took the California Bar, and passed.  He passed the New 

Hampshire Bar in July 2011, and the Colorado Bar in February 2013.  Mr. Dietz left Maine in 

August 2008, with an offer to return to Intel as a software engineer in Folsom, California.  At the 

time, the economy was tanking, and a lot of firms in southern Maine were laying off attorneys 

and closing doors.  His firm was in trouble; by January 2008, it was down to him and the owner.  

Mr. Dietz still had connections at Intel, and was able to get hired back.  His salary as an attorney 

was $45,000 a year; at Intel, it was $90,000.  (Tr. 170-172). 
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 Mr. Dietz stated that he wanted to do pro bono legal work, and after his bar 

admission, did this work through Voluntary Legal Services of Northern California.  He worked 

with the Intel law firm legal services outreach until he left in May 2012.  (Tr. 174).  At Intel, he 

supervised three or four direct reports, and about twenty dotted line reports; he was a firmware 

team manager (Tr. 166, 170, 175).   

 

 Mr. Dietz was recruited by a good friend at Ramtron.  He interviewed with Ramtron in 

September 2011; Ramtron paid for his travel to Colorado Springs.  (Tr. 174, 177).  Mr. Dietz 

liked what he saw.  He knew there were some risks, because Ramtron was not as strong a 

corporation as Intel.  (Tr. 420-423).  Ramtron was on a thin budget, and could not offer him a job 

at the time.  (Tr. 178).  He spoke with Mark Kent, the CFO, about the debt load.  He still saw it 

as a wonderful opportunity.  (Tr. 179).   

 

In March 2012, Ramtron invited him and his wife for a sightseeing trip.  Mr. Dietz did a 

lot of research on Ramtron.  He knew that it was much smaller, and he was running the risk of 

being laid off.  (Tr. 180).  In March 2012, he got a job offer from Ramtron; he accepted, and 

started in May.  (Tr. 182).
5
  He was a New Products Program Manager, and also Intellectual 

Property Counsel.  He had dotted line reports, but no direct reports.  (Tr. 180-183). 

 

The agreement for the acquisition of Ramtron by Cypress was reached in about the third 

week of September 2012.  At that time, he started to see informational briefings from Cypress.  

There was a briefing from Tom Surrette, the Executive Vice President, and from HR 

representatives.  There was some training and information sessions online.  All Ramtron 

employees were invited to a quarterly briefing by CEO Dr. Rodgers.  (Tr. 184-185). 

 

The Ramtron employees got an information packet before their interviews, with paper 

copies and email, about pay and benefits, and medical, dental, and vision plans.  (Tr. 186).  Mr. 

Dietz had a “wolf pack” interview in October 2012, in Colorado Springs.  He got an offer of 

employment in November, in a one on one meeting with Mr. Surrette in Colorado Springs.  (Tr. 

194-195). 

 

Based on his review of SEC filings, Mr. Dietz concluded that Cypress was substantially 

more stable than Ramtron, and he was very optimistic about joining Cypress; he thought it was a 

wonderful opportunity.  (Tr. 427).  He reviewed articles and websites about Dr. Rodgers, the 

CEO; he considered Dr. Rodgers to be a brilliant man who was running a very successful 

operation.  Mr. Dietz’s philosophies were very consistent with Dr. Rodgers’. He was also 

impressed with Mr. Surrette.  (Tr. 428-429, 431).   

 

Mr. Dietz was hired as a New Products Program Manager 2, reporting to Brian Todoroff, 

at $148,500 a year with benefits.  (Tr. 196).  He accepted immediately, signed a copy, and gave it 

to Mr. Surrette.  (Tr. 197).  Mr. Dietz was excited about the opportunities at Cypress, and the 

chance to grow into the Cypress culture.  (Tr. 423). 

 

                                                 
5
 Mr. Dietz identified his offer letter from Ramtron, dated April 13, 2013, which was approved by Eric Balzer 

electronically.  (Tr. 974-975, CX 67).   
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Mr. Dietz discussed an article Dr. Rodgers wrote in the 1980s, called “What to do when a 

valued employee quits.”  (Tr. 187, CX 32).  He stated that Jared Eliason, who had interviewed 

him at Ramtron in September 2011, and who went with Cypress as part of the merger, was 

assigned as the chip lead at the start-up of the TR 20005 project, reporting to David Still.  Mr. 

Eliason was the design team’s primary interface to David Still.  (Tr. 187, 189).  Mr. Eliason 

notified Cypress he was resigning, and when this happened, Mr. Dietz saw a whole lot of activity 

involving Mr. Eliason, with him being called into meetings with persons in a position to respond 

to his resignation, as described in Dr. Rodgers’ policy.  Mr. Eliason confirmed that they were 

trying to convince him to stay.  Mr. Dietz thought that his employment would be covered by 

these policies.  (Tr. 190-191). 

 

After the separating Ramtron employees were gone, and the continuing employees had 

accepted their offers of employment, the new employee orientation started.  At the time, Mr. 

Dietz was trying to shepherd Ramtron products that were in flight.  (Tr. 198).  He was working 

with Mr. Todoroff to keep projects going forward until they were fully inducted into the Cypress 

methodology.  He was still dealing with customers, and he had broken products to fix.  (Tr. 200).   

 

Mr. Dietz discussed the Cypress corporate whistleblower policy.  He interpreted this 

policy to obligate Cypress to promptly and thoroughly investigate matters.  (Tr. 203-213, CX    ). 

 

After the Cypress acquisition, Mr. Dietz withdrew from the Colorado Bar; he had only 

one client in Colorado, Ramtron.  He planned to sit for the Colorado Bar in February 2013.  (Tr. 

215-216). 

 

Mr. Dietz stated that when he started working for Cypress, things were going very well.  

He was working on getting broken products into production.  (Tr. 218).  The first one that was 

successfully started was the TR 20005 project.  (Tr. 219).  For the first quarter of 2013, Mr. 

Dietz earned 80% of his Performance Profit Sharing Program target bonus.  He stated that at the 

beginning of the quarter, you set your goals, and at the end of the quarter, you grade yourself, 

and your manager grades you.  At some point, in March 2013, his direct supervisor had changed 

from Mr. Todoroff to Mr. Nulty.  Mr. Dietz graded himself and submitted it to Mr. Nulty, giving 

himself credit for a specific line item that was beyond his control.  Mr. Nulty reduced this 30% 

portion to zero, and brought it back up by 10%, recognizing that it was beyond Mr. Dietz’s 

control.  Mr. Dietz was paid 80% of his bonus.  (Tr. 221-223, CX 6). 

 

In January, there was a rollout for the new product plan.  Mr. Todoroff announced that 

the goal was to launch the project by the end of January.  In his discussions with more 

experienced people who had been through the process before, Mr. Dietz stated that it was 

unanimous that it was impossible to launch a product of that scope in that amount of time.  He 

advised Mr. Todoroff that they would try, but he did not think it was feasible to launch by the 

end of January.  (Tr. 444).  Mr. Dietz stated that there were three key fixes that they were putting 

in the product.  (Tr. 445).  All of the team members were required to acknowledge the design 

governing spec (DGS).  (Tr. 447).   

 

According to Mr. Dietz, the NPP is the controlling document for getting a product out to 

production, and it is signed by Dr. Rodgers.  Leading up to the NPP launch, there are levels of 
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checklists to be completed, including the Pre-Launch Review Board, which requires everyone 

assigned to the product to acknowledge the DGS spec.  By this time, the team members are 

already assigned to the product launch.  Before the Pre-Launch Review Board checklist is 

signed, there is prelaunch work, such as assembling the project file, putting all tasks in the 

project file, and getting approval on the schedule.  The project team members are already 

assigned by the time they are required to acknowledge the DGS.  (Tr. 448-450). 

 

Mr. Dietz identified his 90-day initial performance evaluation that he received from Mr. 

Nulty in February 2013.  (Tr. 224, CX 7).
6
  Mr. Nulty praised his performance; he had a pretty 

strong collaborative activity going on, building the broken products list.  (Tr. 230).  Mr. Dietz 

noted that in its response to his complaint to OSHA, the Respondent claimed that he was ranked 

by Mr. Nulty second to last in terms of performance out of 8 persons he supervised.  Mr. Dietz 

explained that at the time, he was being evaluated against 7 other employees, whose performance 

Mr. Nulty had observed over an entire year.  Mr. Dietz had worked for 28 days for Cypress.  He 

had already out performed at least one person in those 28 days of work.  Mr. Dietz noted that 

during those 28 days, Mr. Nulty did not raise any performance concerns.  (Tr. 228-229). 

 

Mr. Dietz thought that it was inherently unfair to compare his performance to the other 

seven, but he welcomed it, because it showed that he outperformed a four year employee in a 

very short period of time on a relative ranking scale.  (Tr. 231).  After he acknowledged receipt 

of Mr. Nulty’s evaluation, Mr. Nulty did not communicate any concerns about his performance 

until May 29, 2013.  (Tr. 232).   

 

Mr. Dietz discussed an email from Mr. Nulty, after an informal meeting that Mr. Dietz 

chaired at the request of the product engineering and quality team, where they could brainstorm 

ideas on how to optimize the product.  Mr. Nulty indicated that there were lots of problems 

listed, but no plans or follow up actions to address them.  Mr. Dietz thought that Mr. Nulty was 

identifying things that were out of context.  This was not a problem solving meeting; they were 

brainstorming, and exploring options that would optimize the test plan.  It was not incumbent on 

Mr. Dietz as the product manager to prepare plans or follow up actions, and he did not think Mr. 

Nulty’s suggestion of a follow up meeting, and ways to correct the problems, were helpful.  (Tr. 

463-465, RX 8). 

 

There was some disagreement with Mr. Hoehler, Mr. Fee, and Mr. Todoroff about a 

shutdown warning he issued on the TR 200005 project in early May 2013, because of slipping 

tasks.
7
  Mr. Hoehler called him at home the night he issued the warning, and was very hostile.  

(Tr. 234).  According to Mr. Dietz, Mr. Hoehler wanted to squelch all shutdown warnings until 

they could go through a committee process for review.  (Tr. 484).  Mr. Dietz was concerned 

about how that would affect the timeliness of getting the right message out, that a shutdown 

                                                 
6
 Mr. Dietz discussed the critical success factors (CSF) used for performance evaluation.  He stated that the 

employee sits down with his manager, and they compile the CSF, which is basically a list of big milestones that are 

going to be accomplished during the upcoming quarter.  The employee is evaluated at the end of the quarter on how 

the events are accomplished.  (Tr. 468).   
7
 Mr. Dietz stated that this May 22 pre-shutdown warning was not about a kids soccer event; it was about specific 

tasks within the project file, in the design and test engineering teams, that were bumping up against the critical path.  

He forwarded it to Mr. Nulty to make sure that he and Mr. Todoroff were aware of it, consistent with his obligations 

to escalate something like this.  He did not recall receiving a response from Mr. Nulty.  (Tr. 488-489).   
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warning was being issued, as opposed to having it get stalled in committee while people figured 

out what to do with it.  He did not want to see the schedule slip.  (Tr. 484-485, RX 10).  Mr. 

Dietz forwarded his email correspondence with Mr. Hoehler on this issue, notifying Mr. Nulty 

that he might be approached about forming a management committee to review potential 

shutdown warnings.  Mr. Nulty agreed with Mr. Dietz that they did not need a committee for 

that, because it was the product manager’s job.  He planned to meet with Mr. Hoehler to discuss 

it.  (Tr. 486-488).   

 

The first indication Mr. Dietz had of a change in attitude was on May 29, 2013, when he 

got an email from Mr. Nulty, after a meeting to address resource issues within the test 

engineering team.  (Tr. 234).   

 

Mr. Dietz was not subject to the financial contributions of the DBP, but the persons on 

his team were.  (Tr. 234, 236).  They were looking to him to help make their bonuses successful.  

He had frequent visits, at least weekly, more or less, from some of the design engineers, layout 

people, and product and test engineers, who were concerned about how to make their bonus 

happen.  (Tr. 234-238).  Mr. Dietz looked into the design guideline specs, and talked with Diane 

Ratliff in HR to ask if she understood how the DBP worked.  She told him she did not know.  

(Tr. 239-240). 

 

Mr. Dietz was concerned about his fellow employees, who were approaching him about 

getting their bonuses.  He thought it was important to understand the implications of the DBP, so 

that he could help them get their bonuses.  The people who approached him never raised legal or 

ethical concerns; they didn’t like the concept of giving up ten percent of their pay, with the 

possibility that they might forfeit it to the corporation.  (Tr. 243). 

 

Mr. Dietz went back and looked at the spec, and searched on the intranet for information 

on how the program worked.  The information he saw initially was very complex, and he was 

looking for a simple answer.  When he did not find answers, he went a bit further.  He looked at 

the concept of a compulsory payroll deduction, and wondered how Cypress could take a 

compulsory payroll deduction when they had agreed on a salary at the start of a shift.  (Tr. 244). 

 

The FAQ page stated that if an employee left before the payout, they would forfeit 

everything they had paid in; this struck him as improper.  He looked at the legal implications, 

and found the applicable statutes in California and Colorado.  (Tr. 245). 

 

Mr. Dietz stated that the DBP payroll deductions apply from the moment that the product 

launches, which is the date the NPP is signed.  The TR 200005 product was signed by the CEO 

on March 29, the end of the first quarter.  In the case of the former Ramtron employees, this was 

the first product where they would be incorporated into the DBP.  For the first 18 weeks, Cypress 

would contribute the 10% deduction, and after that, the employees would make the contribution.  

(Tr. 451, 453).   

 

Mr. Dietz learned that David Still was coordinating a training session on the DBP, and 

they agreed that it would be good for him to attend.  The session was held in the boardroom at 

Colorado Springs, and run by Ryan Wellsman from Kentucky, with an audio and computer 
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connection.  (Tr. 246-247, RX 37).  There was a chance to ask questions, and Mr. Dietz asked if 

there were any conditions where an employee would forfeit his contributions to the corporation; 

Mr. Wellsman said yes.  (Tr. 247).  He did not explain what the conditions might be, and Mr. 

Dietz did not follow up, because he did not want to derail the training session, which took close 

to two hours.  (Tr. 248).  It did not answer his concerns about the DBP.  (Tr. 249).   

 

Mr. Dietz looked for statutes on point, addressing wage laws.  On April 11, 2013, he 

prepared a draft complaint under the Global Whistleblower Policy and Corporate Ethics spec, 

identifying what he believed to be illegal conduct with respect to the DBP.  He copied the 

statutes into his complaint.  (Tr. 250, 254).  Mr. Dietz felt that the bonus itself was not illegal, 

but the compulsory payroll deductions were.  He went to see Ms. Ratliff to give her a heads up, 

and he asked her to review his draft for tone.  He was very concerned about pointing out that a 

program that was the brainchild of Dr. Rodgers was not legal, and that it might have a retaliatory 

effect.  He went to Ms. Ratliff because he wanted to deliver the right message to solve the 

problem, rather than take a chance on creating another problem.  Mr. Dietz felt very strongly that 

the DBP was illegal, but he wanted someone else to ensure the tone was proper before he sent his 

complaint up the chain.  (Tr. 255). 

 

Mr. Dietz stated that Mr. Nulty is a voting member of the Design Bonus Review Board, 

and a personal approver of any changes to the spec.  He is someone that Mr. Dietz would 

consider to be a person who enforces the implementation of the DBP for the corporation.  Mr. 

Dietz was very concerned about raising this to Mr. Nulty and ruffling feathers, and he wanted to 

be very careful.  He wanted to facilitate his co-workers in getting their bonuses.  (Tr. 256). 

 

Mr. Dietz’s role in the program management office was to enforce the DBP for his 

project, and he was concerned that it could create legal and ethical concerns with his attorney 

license.  He was very concerned that if he did not address this issue, but someone else did, and 

sued the corporation, he could be dragged in from an ethical standpoint.  (Tr. 257).  He also 

thought that the DBP created a program risk.  The Ramtron employees would not start having 

deductions until mid August, with tape out scheduled four weeks later.  Mr. Dietz was very 

concerned about employees leaving once the payroll deductions kicked in, and he would be left 

with a shortage of resources, and not be able to deliver to the tape out date.  He wanted to work 

through Mr. Nulty.  (Tr. 257-258).  He noted that the Whistleblower spec provided for raising an 

issue to a direct manager.  (Tr. 259). 

 

Mr. Dietz did not use the whistleblower hotline, which is an anonymous system.  He 

preferred to confront the issue, and partner to solve the problem.  In addition, with the hotline, he 

would never get a response or have closure.  The only way to assure that he got closure was to 

send his memo.  After he saw Ms. Ratliff, Mr. Dietz finalized his whistleblower complaint the 

next day, and sent it to Mr. Nulty.  (Tr. 260-261). 

 

Mr. Dietz stated that he wanted to invite discussion, and give Mr. Nulty the opportunity 

to think about and review it before he blindsided him in a one on one meeting.  He thought that 

they could have a discussion, and perhaps Mr. Nulty could give him a rational explanation.  He 

referred to the Code of Business Conduct and Ethics and the Global Whistleblower Policy 

because Mr. Nulty was an integral part of the enforcement of the DBP for the corporation, and he 
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wanted to ensure he was protected under those programs.  It was not meant to be hostile; he was 

invoking the protections of those programs.  (Tr. 261-262). 

 

Mr. Nulty responded a short time later, acknowledging receipt of his memo.  A few days 

later, he was contacted by Jennifer Joaquin, a contract attorney who reports to Ms. Valenzuela in 

the legal department.  Ms. Joaquin set up a meeting with her and Ms. Valenzuela for April 22, 

2013.  (Tr. 263).  Mr. Dietz thought the meeting, which took place by phone call, was cordial, 

and somewhat productive.  But at the end of the meeting, his concerns were not resolved.  The 

meeting started out with friendly conversation, and he gave them an update on the status of his 

bar exam.  They then got into the meat of his complaint.   He asked Ms. Valenzuela to explain 

how the DBP was legal, and he got no answer that was responsive.  Ms. Valenzuela said that 

Cypress got an opinion from an attorney about the DBP, with the implication that it was about 

compliance with the law.  She did not say who prepared the legal opinion or when it was 

prepared, only that there was a legal opinion (Tr. 264-265, 499, 511). 

 

He asked how they got around the California Labor Code, and Ms. Valenzuela said that 

she had not read that section.  He thought that was odd, because he had put the statute, not just 

the citation, in his email.  (Tr. 264-265, 499). 

 

Mr. Dietz did not bother asking about any of the other provisions in the email, since Ms. 

Valenzuela had not read them.  He was questioning the DBP, but he never received a response.  

There was no attempt to explain the legality of the DBP; to this day, no one has ever explained 

how the payroll deductions to fund the DBP could be legal under California or Colorado law.  

(Tr. 266). 

 

Mr. Dietz did not agree that the DBP was a compensation payment.  The payment of 

bonuses is compensation, but the plan also involves payroll deductions.  He recalled Ms. 

Valenzuela stating that the DBP was not identified in the offer letters given to the former 

Ramtron employees.  (Tr. 506, 509).   

 

The meeting lasted maybe twenty minutes.  It was productive, because Ms. Valenzuela 

suggested that additional training was required for former Ramtron employees in Colorado 

Springs on the workings of the DBP.  He thought this was a good idea.  But it was not the end of 

the discussion, or his concerns about the DBP.  (Tr. 267, 500).  There was no followup from Ms. 

Valenzuela or Ms. Joaquin.  (Tr. 269).   

 

A day or two later, he had a very short conversation with Mr. Nulty, who asked him if the 

DBP issue was resolved, and Mr. Dietz said no.  Mr. Nulty asked him what his next step would 

be, and Mr. Dietz said that he would need to reflect on his conversation with Ms. Valenzuela and 

Ms. Joaquin before he made any decisions.  The matter was still unresolved, and he did not know 

what else to do, because he had concerns about the legality of the DBP.  He had raised the issue, 

he had the attention of a senior vice president, and a vice president at the corporate level, but no 

followup.  He did not know what to do.  Mr. Dietz stated that it was left open ended, with no 

conclusion or closure.  He felt that what would have been proper closure would have been a 

memo addressing his concerns, as required by the whistleblower spec (Tr. 270, 513).  But the 
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only thing that Ms. Valenzuela told him would happen was that they needed additional training 

in Colorado Springs.  She did not tell him how the DBP was legal.
8
  (Tr. 514-515). 

 

Mr. Dietz believed that there was fraud occurring pursuant to the DBP.  He thought that 

Cypress misrepresented its right to make compulsory deductions from employee pay, on money 

often forfeited back to the corporation.  He also learned that the offer letters did not put the 

Ramtron employees on notice that they would be subject to the DBP.  He concluded that it was 

fraud to induce former Ramtron employees to accept employment at offered salaries when the 

true intent was to pay them 90%.  They had a contract with the corporation to be paid salaries, 

and they were not.  (Tr. 271-272).  Mr. Dietz stated that a tangible value was forfeited back to 

the corporation after the employee worked the shift to earn the income.  The bonus is great when 

it pays out the multiplier.  But during his research, he discovered that in many cases the 

employees forfeit their contribution to the corporation.  The spec is designed for employees to 

forfeit their own income to the corporation.  (Tr. 273).  If there is one poor performer, all 

members of a team suffer the consequence of having earned income forfeited to the corporation.  

His opinion would not change if everyone subject to the DBP made money.  It is not the bonus 

that he considers illegal, but the payroll deductions.  (Tr. 274). 

 

According to Mr. Dietz, he never got a response from Mr. Nulty, Mr. Surrette, Ms. 

Valenzuela, Ms. Joaquin, or anyone else.  No one tried to address his substantive concerns, or 

explain how it was legal for Cypress to keep the deductions from people who left the company.  

He felt that, based on the Whistleblower spec, someone should have responded as to how the 

plan was legal.  If the response was satisfactory, he would have accepted it.  (Tr. 278-279).  He 

noted that paragraph 8.2.3 of the spec provides for investigation and closure.  (Tr. 280, CX 14).  

He was not aware of any investigation, and neither Mr. Nulty, Ms. Valenzuela, nor Ms. Joaquin 

ever referred to any investigation.  (Tr. 281). 

 

Mr. Dietz stated that in mid to late April 2013, a test engineer was pulled off the TR 

200005 project without his knowledge.  When he found out, and found out why the test engineer 

was pulled, he required the test engineering manager to request a formal waiver, as required by 

the spec, which he concurred with, because he thought it was the right thing to do for Cypress.  

Mr. Dietz had thought the engineers were working on customer returns, but another project 

needed the engineer’s assistance.  Pulling the engineer from the project was a violation of his 

assignment, but in the grand scheme of things, Mr. Dietz thought it was better for Cypress to let 

the engineer do the other task.  That is why he concurred with the waiver.  He referred to this as 

“kids soccer one;” the manager was Mr. Groat, who was a dotted line report to him.  (Tr. 281-

283). 

 

Mr. Dietz received an email from Mr. Nulty in response to the waiver request.  Mr. Nulty 

said he was doing the right thing.  The waiver was not really in accordance with the spec, and 

Mr. Nulty told him to fix it and resubmit it.  (Tr. 283-284). 

 

                                                 
8
 After the meeting with Mr. Dietz, Ms. Valenzuela sent an email to Mr. Nulty, Mr. Surrette, and Ms. Joaquin, 

stating “I want to give the clear impression that we are not afraid of threats from a legal perspective,” and that she 

wanted a quick conversation to understand the “Tim dynamic.”  CX 37.   
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On May 22, 2013, the Wednesday before the Memorial Day weekend, Mr. Dietz 

discovered that there were some tasks in the design and engineering teams that were bumping up 

against the critical path.  He stated that once this happens, the project starts slipping major 

milestones.  He issued a shutdown warning on May 22, indicating that they were facing potential 

schedule problems.  Mr. Dietz was warning his team that there was a problem in design and test 

engineering; tasks were slipping, and bumping up against the critical path.  He wanted them to 

come up with an action plan on how to fix it by Friday May 24, before he had to issue a formal 

shutdown notice, shutting the project down until the problem was fixed.  (Tr. 287-288).  Mr. 

Dietz also made a companion update to the program manager system.   

 

Mr. Dietz stated that when a project is shut down, that is the triggering mechanism to 

effect a lockout.  The result is that all of the design engineers on a project team are locked out 

from their design tools.  This brings the entire production to a halt until the problem is fixed, and 

then the project is unlocked, and the engineers are allowed back into their design tools.  (Tr. 

327).   

 

Mr. Dietz maintains the project file, with updates, marking tasks complete and 

incomplete, and tracking the critical path, and uploads it to the program manager system.  If 

there were tasks in the project file that were due to be completed in the past, but not marked as 

complete in his project file, he would be locked out from the program manager system, meaning 

that he could not do the upload to the system.  (Tr. 327, 329).  It is basically a self-correcting 

problem – all he had to do was go into the project file once he confirmed with the engineer 

responsible that a task was complete, mark it complete, and then he is unlocked, and can do his 

upload to the project manager system.  (Tr. 329-330). 

 

The design team responded, and fixed the problem.  The test engineering team did not 

respond; this was Mr. Groat’s team.  He had invited both teams to talk to him to help resolve the 

issues.  On May 23 or 24, when no one came to say they were working on the problem, or 

needed help, he went looking for the test engineering team, to help them.  He could not find Mr. 

Groat or Mr. Dale anywhere in the building.  (Tr. 289). 

 

Mr. Dietz overheard a comment that Mr. Dale might be working on RMAs, which caused 

him to be even more interested in what they were doing, but he could not find Mr. Dale or Mr. 

Groat before the Memorial Day weekend.  Mr. Dietz was trying to find the people who had tasks 

slipping in the project file that were bumping up against the critical path, whom he had 

specifically tasked with coming up with an action plan to fix it.  He was not getting any 

responses to his action item for them to complete; he had flagged this in the program manager 

system as a warning that tasks were potentially causing a milestone slip.  The tasks and action 

plan were still unresolved.  Mr. Dietz knew there was nothing that could happen on the project 

until Tuesday morning.  (Tr. 290, 414). 

 

Mr. Dietz did not enter in the system that there was a lack of resources and that he was 

flagging the event at this time, because he did not discover the kids soccer event, or that they had 

a lack of resources, until the morning of the 28
th

.  He was trying to find the people so that he 

could find out why they were not pulling together their action plan in response to the three week 

schedule slip he identified on May 22.  (Tr. 410).  Mr. Dietz was aware that there were tasks in 
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the design and test engineering space that were bumping up against the critical path, but he was 

not aware that a kids soccer event had occurred, because they had concealed it from them.  (Tr. 

411).  He escalated the kids soccer event as soon as he learned about it.  (Tr. 415).   

 

The first thing on Tuesday, Mr. Dietz went to find Mr. Groat, and asked him where Mr. 

Dale was.  Mr. Groat told him that Mr. Dale was pulled off the project to work on RMAs.  When 

Mr. Dietz asked who told him to do this, Mr. Groat said it was Rainer Hoehler.  Mr. Groat had 

pulled Mr. Dale off the project a second time and concealed it from him, with the consent of Mr. 

Hoehler to send Mr. Dale to work on something else, knowing it would impact the project.  But 

Mr. Dietz had no way of verifying that there had been another kids soccer event until the 

morning of May 28, right before the regular meeting with Mr. Todoroff and the program 

managers.  (Tr. 285, 290). 

 

Mr. Dietz stated that although he was aware that there were tasks in the design and test 

engineering space within the project file that were bumping up against the critical path, he was 

not aware that the kids soccer event had occurred, because it was concealed from him.  There 

was no way he could have known about it.  (Tr. 411).
9
 

 

When Mr. Dietz discovered this second kids soccer event, he escalated it to Mr. Todoroff, 

and scheduled a meeting for May 29, with Mr. Groat, Mr. Hoehler, and Mr. Nulty.  (Tr. 285).  

He sent an email invitation to address the issue on the evening of May 28.  However, this 

meeting was superseded by another meeting scheduled by Mr. Todoroff on the same subject at 

the same time, with the same attendees but for Mr. Todoroff.  Mr. Dietz cancelled his meeting 

out of respect for Mr. Todoroff.  (Tr. 292) 

 

The meeting was on the phone.  The agenda was to address test engineering resources, 

and what they were working on.  He escalated the kids soccer event, and the schedule problems.  

(Tr. 291).   

 

Mr. Dietz described the “critical path” as the shortest amount of time in which a project 

can be completed.  Although his exhibits included screen shots of the Microsoft Project File for 

the TR 200005 project, he stated that one can only identify the critical path in the live file; it 

can’t be done in paper form.  (Tr. 293-295).  At the meeting, it was impossible to review the 

critical path.  If it had been included in the agenda, someone would have had to come to the 

meeting with the Microsoft Project File on a computer.  With the meeting logistics, this was 

impossible; there was no Webex connection, which needed to be set up ahead of time.  (Tr. 296).  

The meeting was focused on the issue of what was happening with the test engineering head 

count.  (Tr. 297). 

 

According to Mr. Dietz, the critical path can’t just be orally explained.  It would have 

been very easy to set up a subsequent meeting with Webex and the correct software to review the 

critical path, and he suggested this, but his idea was rejected.  There was no interest from Mr. 

Nulty.  (Tr. 298). 

 

                                                 
9
 Mr. Dietz’s memo at RX 23, p. 33, says that he only learned about a potential kids soccer situation when he 

overheard a hallway conversation on May 24 or 25.  (Tr. 518). 
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Right after the meeting, Mr. Dietz met with Mr. Groat to review the tasks that were 

bumping up against the critical path.  He described the meeting as cordial.  The test engineer was 

back, and Mr. Dietz was able to sit down with Mr. Groat and rearrange tasks and resolve 

dependencies that were causing the bump up against the schedule.  They were able to rearrange 

some, and to resolve the schedule slip.  Mr. Dietz sent an email to everyone who had been at the 

meeting, telling them that they had resolved the issue.  He thought it was well received, because 

they were no longer looking at the tape out date slipping to work week 39; they were back on 

track to tape out at work week 36.  (Tr. 299, 301, 495).  Mr. Dietz informed Mr. Nulty within 40 

minutes that the tape out to week 36 had been pulled back.  (Tr. 496, RX 13).   

 

Mr. Dietz stated that the issue of the test engineer being pulled off the project was 

resolved at the May 29 meeting, which was why he wanted Mr. Nulty at the meeting, to help 

enforce getting the test engineer back on his project.  The second concern was resolving the tasks 

in the test engineering team that were bumping up against the critical path.  But this was not the 

primary concern at the meeting; he had sent out the warning the week before.  The focus of the 

meeting was putting his resources back on the project.  (Tr. 300, 494). 

 

While Mr. Dietz was meeting with Mr. Groat, he received an email from Mr. Nulty; he 

described his reaction as shock, dismay, surprise, and frustration.  He could not believe it was 

happening, because this was not the subject of the meeting he had just left.  In the context of the 

fact that his whistleblower complaint had not been resolved, his first thought was that they were 

retaliating.  He immediately responded, and informed Mr. Nulty that he would be preparing a 

response.  Mr. Dietz stated that this was his way of telling Mr. Nulty that he was disputing his 

allegations in the email.  (Tr. 301-303). 

 

None of it made sense to Mr. Dietz; it did not fit with what was happening with the 

project.
10

  He thought that Mr. Nulty could have been conflating the first kids soccer event with 

the second kids soccer event when he said that Mr. Dietz delayed in escalating a kids soccer 

issue after he became aware of it, but otherwise there was absolutely no basis for his allegations.  

(Tr. 302-303).  He noted that the team that concealed the second kids soccer event from him was 

the same test engineering organization that was responsible for the first kids soccer event in 

April.  (Tr. 412).  Mr. Dietz’s whistleblower issue remained unresolved, and there was no 

indication that anyone had done any investigation, or taken any steps to resolve the issue.   

 

Mr. Nulty’s email did not fit the circumstances – there was no basis for him to claim that 

the TR 200005 project was stale.  According to Mr. Dietz, there is a daily and a weekly stale 

schedule report automatically published by the system.  When a project is stale, it means that 

tasks that are due to be completed in the project file have not been marked as complete.  The 

daily report for May 29 does not list his name, or the TR 200005 project; if it were stale on May 

19, it would have shown on the May 29 report.  (Tr. 303-307, 314, RX 24).  Mr. Dietz stated that 

Mr. Nulty was referring to “stale” as not updating the project manager system in ten days; Mr. 

Dietz never had any training about such a definition of “stale.”  (Tr. 331).   

 

                                                 
10

 Mr. Dietz also thought it was odd that Mr. Fee, who was the co-program manager, was not required to draft a 

similar memorandum (Tr. 743).   
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Mr. Dietz had no recollection that he was ever locked out of a project, whether as a result 

of status reports being submitted or otherwise.  (Tr. 333).  He referred to a status report from the 

program management system for May 18, 2013, which reflected that the system made an 

automatic update to the system.  (Tr. 332-334, CX 40).  Four days after this automatic update, he 

made an update to the system on May 22, 2013, the same day he escalated to Mr. Nulty and Mr. 

Todoroff the three week schedule slip in the project.  (Tr. 334, CX 41).   

 

Mr. Dietz stated that Mr. Nulty had access to the program manager system.  The only 

way he could have derived his claim that Mr. Dietz did not update the system within ten days 

would be to look at the May 18 status report (CX 40), with the automated update.  But although 

he was supposedly locked out ten days after his May 10 update, Mr. Dietz was able to make an 

update to the system on May 22; he was not locked out.  (Tr. 335).  He also made an update on 

May 24, and on May 30.  (Tr. 336, CX 42, 43).  There was no basis to claim that the project 

status was allowed to go stale, resulting in an automatic lockout from the program management 

system.  (Tr. 340). 

 

With respect to Mr. Nulty’s second allegation, that he delayed in escalating a kids soccer 

game, Mr. Dietz stated that he escalated this event on May 28; he had learned of it that morning.  

Mr. Dietz brought it up in the meeting Mr. Todoroff had scheduled shortly after Mr. Dietz 

learned of the event, and confirmed it with Mr. Groat.  According to Mr. Dietz, the regular 

project management meeting was the appropriate place to escalate this issue; he had no 

reasonable opportunity to do so sooner.  (Tr. 340-341).
11

 

 

Mr. Nulty’s third allegation was that he was unable to explain the details behind the tape 

out delay, and did not know the critical path.  (Tr. 342).  Mr. Dietz stated that he did not even 

have access to a screen shot of the Microsoft Project file (CX 18) at his meeting with Mr. Nulty 

on May 29, or to the project file.  He had no idea what Mr. Nulty meant by “adequately explain” 

in Mr. Nulty’s June 4 memo means.  Mr. Dietz offered recommendations at the meeting, a 

deeper dive in a second meeting on the critical path.  But it was impossible to review the project 

file in the May 29 meeting.  There was no way, with the available resources, to better explain the 

critical path in the May 29 meeting.  No one took him up on his offer.  (Tr. 342-344). 

 

Mr. Dietz discussed the performance action plan at Intel, which he described as telling 

the employee he was deficient, and assigning a series of tasks that would be monitored.  If the 

employee completed the tasks, he would successfully move off of the performance GAP action 

plan.  Mr. Dietz thought there were grounds for immediate termination at Cypress, but there is 

also a situation where a performance or series of performance issues has been identified, and 

Cypress puts the employee on a path not to exceed 90 days, with a series of events, including a 

weekly meeting with the manager, to report progress against the plan.  If the employee does not 

successfully complete the plan, the natural result is termination.  This process was analogous to 

the performance improvement plan at Intel.  Mr. Dietz thought it was a wise thing for a manager 

to give an employee an adequate opportunity to recover from a performance issue before it 

becomes a permanent part of the performance evaluation.  (Tr. 482-483).   

 

                                                 
11

 Mr. Dietz stated that it was “absolutely false” that by May 24, he had not put anything in the system about the kids 

soccer event.  He had no way of knowing that it had occurred until he learned about it on May 28.  (Tr. 413).   
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When Mr. Dietz got the disciplinary memo from Mr. Nulty, he did not have access to the 

final copy of the memo in the system, because it was marked confidential.  He went to the stale 

schedule reports, and looked at weekly reports over several months, and corresponding memos 

from Mr. Nulty marked confidential.  He wanted to see if there were confidential memos in the 

system corresponding with other stale projects, to see of other project managers were being 

similarly treated.  (Tr. 310-311).  He could not find any others.   

 

Mr. Nulty had sent Mr. Dietz his email on May 29, indicating that he was going to be 

documenting performance issues in his personnel record.  He sent Mr. Nulty a response a few 

minutes later.  On June 4, 2013, Mr. Nulty emailed Mr. Dietz the disciplinary memo; it was the 

response Mr. Dietz was expecting but hoping not to receive.  (Tr. 321-322, CX 9).  His reaction 

was the same as with the original email – shock, dismay, and frustration.  He could not believe it 

was happening to him.  There was no foundation for the allegations that his performance was 

deficient.  (Tr. 322-323).  Mr. Dietz and Mr. Nulty talked on June 4, and Mr. Nulty read him the 

email.  According to Mr. Dietz, there was no room to talk about the memo, or dispute the 

allegations.  It was abundantly clear to Mr. Dietz that it was a one way discussion with no 

interaction.  (Tr. 524-526). 

 

According to Mr. Dietz, if someone applied to his team and had a memo like this in his 

personnel file, he would consider it to be a disqualifying factor.  It would cast doubts on the 

person’s professional abilities to serve in the organization.  (Tr. 324).   

 

Mr. Nulty demanded that he write a memo for his approval, and the executive Vice 

President for human resources, on what he did wrong and what he should have done.  Mr. Dietz 

perceived this as a requirement that he admit misconduct and waive any opportunity to dispute 

Mr. Nulty’s allegations.  (Tr. 344).  When he got Mr. Nulty’s first draft, Mr. Dietz did not 

respond to the substance, hoping that Mr. Nulty would reconsider his course of action and do 

something different.  In addition, Mr. Nulty had told him that he was preparing a formal memo, 

and Mr. Dietz was waiting for it so he could provide a formal response disputing the allegations.  

(Tr. 344-345). 

 

According to Mr. Dietz, this memo was absolutely not a coaching opportunity, which is a 

mid course adjustment to make an employee more successful.  Mr. Dietz interpreted this as a 

career ending event.  It would have required him to admit misconduct.  Mr. Dietz believed that if 

he were terminated, the memo would have been used to preclude attempts to obtain 

unemployment benefits.  (345, 346).  Mr. Dietz thought that if he did not write the memo, he 

would be terminated for insubordination.  (Tr. 346). 

 

Mr. Dietz stated that he would have welcomed a PGAP instead of Mr. Nulty’s memo, 

because it is a much more formalized process, with the opportunity to dispute the allegations.  

Mr. Nulty’s memo was avoiding the PGAP process, which would be assurance of continued 

employment.  (Tr. 527-528). 

 

Mr. Dietz believed that his memo would be kept in his personnel file indefinitely.  The 

sentence stating that future infractions would result in further disciplinary action, up to and 

including termination, indicated that disciplinary action had already begun.  Mr. Dietz 



- 21 - 

interpreted the language as threatening.  Mr. Nulty never asked him if he agreed with the 

allegations, or gave him an opportunity to challenge them, or to escalate to Mr. Daniel or anyone 

else.  He could either admit misconduct, or he was being insubordinate; neither path had a good 

outcome.  (Tr. 347-348).   

 

Mr. Dietz did not feel that he was treated fairly.  He has learned that other events 

occurred in the project that were much more severe than what Mr. Nulty alleged that he did.  But 

there were no corresponding disciplinary memos, or any requirement to write a memo to the 

executive Vice President for human resources detailing what they did wrong and what they 

should have done.  (Tr. 348). 

 

Mr. Dietz stated that the entire project revolves around the tape out date, when they tape 

out the mask for burning the silicon.  If there is a bug in the tape out, it affects the entire 

projection line; it is very expensive.  If you miss the tape out date, you have to go back to square 

one and start the whole design process, or try to fix it.  (Tr. 351).  He identified five formal 

shutdown warnings issued by Mr. Fee on the project, from August 13, to September 23, after he 

left Cypress.  (Tr. 349, CX 21-25).  One was a shutdown warning indicating that a schedule 

update was required, which occurred after they already missed the tape out date.  (Tr. 350, CX 

24).  This means that the schedule was not updated until after they already missed the tape out 

date.  (Tr. 351).  But Mr. Fee never got a memo like he received from Mr. Nulty.  (Tr. 352). 

 

Mr. Dietz stated that as of May 29, 2013, there were four projects that were more than 10 

days stale.  To the best of his knowledge, none of those project managers, including Mr. Fee, got 

disciplinary memos.  (Tr. 353). 

 

Mr. Dietz thought that the formatting of Mr. Nulty’s memo was unusual; it looked very 

similar to a word document, which has a track changes function.  This is a function that is turned 

off by default; it must be affirmatively turned on.  An email that goes back and forth with the 

track changes function turned on would have marks on it.  Mr. Dietz had never seen Mr. Nulty 

use the track change feature in previous email correspondence.  (Tr. 323-324). 

 

Mr. Dietz prepared a memo disputing all of the allegations, and tendered his notice of his 

intent to terminate, and his demand for acceleration of his Ramtron stock, which he sent to Mr. 

Surrette, Mr. Nulty, Ms. Gustafson, and Mr. Daniel.  (Tr. 354, CX 12).  He stated that it was 

consistent with the Whistleblower spec to send a copy to Mr. Surrette.  In his memo, Mr. Dietz 

alleged three times that he was being retaliated against.  Mr. Dietz thought that Mr. Nulty’s 

allegations did not make sense; nothing lined up.  It was not consistent with what was happening 

at Cypress and to other people.  There was no foundation for the allegations about his 

performance.  (Tr. 355).  His only logical conclusion was that the reason for the memo was his 

unresolved whistleblower complaint, and Mr. Nulty was taking action against him because of 

that.  (Tr. 355-356). 

 

A little more than a day later, Mr. Dietz received a meeting notice from Mr. Nulty, setting 

a meeting for noon on Friday June 7, with no agenda.  Mr. Dietz would have expected the notice 

to have an agenda, especially if it was going to be a meeting responsive to his memo.  According 

to Mr. Dietz, it was rare at Cypress to attend a meeting without an agenda; the only time he could 
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recall was when some said, let’s get together in ten minutes in the conference room.  But for a 

formal meeting, especially an important one, he would expect to see an agenda.  The other 

attendees were Ms. Ratliff, Mr. Hoehler, and Mr. Nulty.  (Tr. 357-358).   

 

The first thing Mr. Dietz did when he got the memo was to go see Ms. Ratliff.  He was 

very concerned about the purpose of the meeting, and he asked her if she knew what it was 

about; she did not.  Then he called Mr. Nulty’s cell phone to ask him what the meeting was for, 

but he could not reach him.  Mr. Nulty had been fairly accessible before, and would usually 

return a call in a fairly short period of time.  (Tr. 359).  Mr. Dietz thought it was somewhat 

unusual that he would not get a response, but given the events, he was not surprised.   

 

It was his expectation that Mr. Nulty would follow the corporate policy set by the CEO in 

his article, and react immediately, by talking to him and finding out what was going on.  (Tr. 

360).  But none of the corporate policies were followed.  On June 7, Mr. Dietz went to his desk 

and prepared an email for his friends, mentors, and colleagues, explaining what was happening 

with him.  He went to shake some hands, and meet with some people.  He had previously 

tendered an email with his intent to leave on July 1, so Cypress could do an orderly transition to 

formally turn the project over to another manager, presumably Mr. Fee.  He was also hoping that 

this would allow sufficient time to take a step back and resolve the issues, and find a way to keep 

him on board.  (Tr. 361-362).   

 

After Mr. Dietz submitted his memo, and nothing happened in response to his allegations 

of retaliation, which went directly to the executive Vice President for human resources, and not 

hearing anything back until he received a meeting notice with no agenda, and given the 

composition of the attendees, it was clear to him that the people who were going to be in the 

meeting were the people who were going to fire him.  Mr. Nulty would be on the phone 

conducting traffic, and telling people what to do to effect the termination.  Mr. Hoehler would be 

there to recover his computer and any other equipment belonging to Cypress.  Ms. Ratliff would 

be there to take his employee ID and escort him out of the building.  (Tr. 363). 

 

To Mr. Dietz, this was the logical conclusion on who was going to be doing what in the 

meeting, based on his years of experience as a manager.  He stated that if he were going to 

terminate someone, that would be the way he would do it.  All indications were that he was gone.  

It did not make sense to him to go through the humiliation of going into a meeting and being 

terminated, when he still had the chance to pull the trigger himself and conserve what was left of 

his reputation and ability to find other employment.  (Tr. 364, 529). 

 

Mr. Dietz sent his memo announcing his intended resignation on July 1, and his memo 

with his allegations of retaliation on June 5.  His expectation was that Mr. Nulty and possibly 

others would respond as required by Dr. Rodgers’ article, but it did not happen.  He expected 

some kind of response to his allegations of retaliation, certainly on his distribution to Mr. 

Surrette, Ms. Gustafson, Mr. Nulty, and Mr. Daniel, but he heard nothing.  This conveyed to him 

the message that he was being isolated, and this was an unworkable solution.  (Tr. 534).   

 

Mr. Dietz stated that most employers, including Cypress, ask why you left your previous 

employer.  You either have to lie, or tell the truth and say if you were fired, which is another 
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disqualifying red flag.  Mr. Dietz did not think there was anything else he could have done.  He 

noted that Cypress suggested four courses of action he could have taken.  The problem was, he 

tried three of the four, and got no response.  The fourth, the whistleblower hotline, was an 

anonymous system, and unless he identified himself, no one would have known it was him 

calling.  Mr. Dietz stated that even if he took Cypress at its word, that the purpose of the meeting 

was to address the concerns he had raised, and he attended the meeting and kept his job, he 

would be less likely to report future whistleblower complaints.  He does not know anybody who 

would want to put themselves through what he went through, both before and after he left 

Cypress.  (Tr. 365-366).  Every day he went to work, he worried about what was going to happen 

next; he was hopeful that it would all blow away.  (Tr. 367). 

 

Mr. Dietz stated that leaving Cypress meant a loss of income and security, and the 

satisfaction of working with his peers at Cypress on projects.  Mr. Dietz takes an enormous 

amount of personal pride in the products he works on.  He lost the security of employer 

supported medical, dental, and vision coverage.  It also completely derailed the longterm plans of 

himself and his wife.  Mr. Dietz’s plan was to work for about five years, and then evaluate.  Five 

years would put him and his wife in a very strong financial position, possibly having their house 

paid off, so he could retire and live on his military pension.  He planned to either retire, or start a 

solo practice or some other business, perhaps software development.  (Tr. 369-370).  He did not 

recall telling Cypress that his five year plan was to be the senior litigation counsel at Cypress, 

although this would be within the scope of what he was willing to do at Cypress.  (Tr. 376).
12

   

 

Mr. Dietz opened a solo practice on July 1, 2013, with an office in downtown Colorado 

Springs.  The firm has generated a profit, or about $13,000 in profit over expenses from January 

through June 2014.  (Tr. 371-372).  Mr. Dietz has not paid himself; he rolls the profits back into 

the operating account.  He also does some software development.  (Tr. 373). 

 

Mr. Dietz wants reinstatement to his former position, with some level of assurance that he 

would not be retaliated against.  He would not be willing to report to Mr. Nulty, Mr. Surrette, or 

anyone else involved in the litigation.  (Tr. 373-374).  Mr. Dietz also wants back pay, and 

compensation for benefits, from the time of his departure, offset by his gains from the law firm.  

If he is not reinstated, he would like to recover front pay.  (Tr. 373-374).  He would also like a 

neutral job recommendation, and attorneys fees and costs.  (Tr. 375).  He is not seeking any 

compensation for emotional distress.   

 

Mr. Dietz stated that he believes the corporation is engaged in fraud, because the 

compulsory payroll deductions constitute fraud.  (Tr. 381-382).  He does not know what was the 

intent of any of the Cypress employees, and cannot identify any particular individual who is 

engaging in fraud, or who decided to represent that the DBP does not violate state law when it 

does.  (Tr. 381-382).   

 

                                                 
12

 One of Mr. Dietz’s aspirations in December 2012 was to pass the Colorado Bar exam, and partner with Ms. 

Valenzuela and start a pro bono outreach program under the Cypress banner.  In email conversations with Ms. 

Valenzuela, he had the clear impression that she liked this idea.  He also expressed interest at some point in 

eventually joining the legal department in Colorado Springs.  (Tr. 402, 404-405).   
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Mr. Dietz described the corporate culture at Intel as open, energetic, and challenging.  

They were developing silicon products and software, and it was exciting to work there.  The 

company had an open door policy, and valued brain power.  (Tr. 385, 387-388).  The culture was 

absolutely not like Cypress.  Mr. Dietz stated that he received an email from Mr. Todoroff 

around February or March 2013, advising everyone that they should not contact the CEO or his 

executive assistant without prior authorization; they did not want communications to the CEO 

unless they were filtered ahead of time.  However, the Global Whistleblower policy says that you 

can go to the CEO.  (Tr. 388). 

 

Mr. Dietz noted that Dr. Rodgers’ article on what to do when a valued employee quits 

states that you should react immediately, and tell your boss within an hour.  At his deposition, 

Mr. Nulty confirmed that he did not reach immediately, nor did he tell his boss, which would 

have been Mr. Daniel or Mr. Rodgers, within an hour.  (Tr. 393).   

 

James Nulty 

 

 Mr. Nulty is a Senior Vice President at Cypress Semiconductor, in charge of the Quality 

Department.  He manages the program management office, which reports to him, and also works 

with sales on quality issues.  (Tr. 553).  Mr. Nulty started his career in 1980 as a process 

engineer at National Semiconductor.  He then worked at VLSI Technology as a Process Engineer 

for five years, and then as the Director of Technology at Drytek, a unit of General Signal.  He 

has been at Cypress since 1993, where he has been a process engineer, the Director of 

Technology, the Director of Product and Test Engineering, the Director of New Products and 

SRAM, SRAM General Manager, Senior Vice President of Corporate Engineering, Senior Vice 

President of the Program Management Office, and Senior Vice President of Quality.  (Tr. 554). 

 

 Mr. Todoroff reports to Mr. Nulty.  Most of the program managers report to Mr. 

Todoroff, and a few to him.  Mr. Todoroff runs all of the day to day operations, and handles all 

new product work.  (Tr. 555).   

 

 Mr. Nulty stated that the Program Management Office was created in about October 2008 

in response to the need for professional program management for new products.  Its primary 

responsibility is to keep and maintain the schedules of new products.  Its second responsibility is 

governance, making sure the work flow and quality standards are maintained and the internal 

specs are met.  They have to report problems, and are tasked to report bad news.  They are 

encouraged to do so.  The PMO reports to the Quality Department, which reports to the CEO.  

(Tr. 556).  Mr. Nulty reports to Sabbas Daniel, the Executive Vice President of Quality.  (Tr. 

560). 

 

 The design governing spec specifies several program management functions.  The 

program managers have no responsibility for the tasks in the new products being developed; the 

people who own the tasks are responsible for them, such as engineers.  (Tr. 557).  Mr. Nulty’s 

entire organization is program managers, who keep the schedules for the people making things.  

They are primarily responsible for maintaining the schedule in all new products.  (Tr. 558). 
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 Mr. Nulty was not involved in the Ramtron merger, or in hiring any Ramtron engineers.  

He interviewed Mr. Dietz, who originally reported to Mr. Todoroff.  (Tr. 559-561).  Mr. Nulty 

was asked on the Program Management side to make sure the integration went well, and he 

thought that having Mr. Dietz report directly to him would help.  (Tr. 561).  After the merger, 

one of the existing Ramtron products was selected to go through the Cypress new product plan 

process.  It was a production product, but it needed design fixes, because it had various problems 

in production.  This product, the TR 200005, was the first one to go through the NPP process.  

(Tr. 561). 

 

 Mr. Nulty stated that there was a training curriculum for the new Program Managers, who 

needed to complete three classes, or obtain a waiver.  (Tr. 561-562).  The Program Managers are 

not responsible for fixing defects; they are only responsible for knowing where they are, and how 

they will be fixed.  (Tr. 565). 

 

 According to Mr. Nulty, one of the purposes of initiating the Program Management office 

was to increase advance warning about schedule slips.  (Tr. 574).  Missed milestones cost the 

company about $1.06 million a week on average.  The PMO dashboard shows the priority of the 

projects, their milestone goals, the status of the projects, and the Program Manager names and 

chip lead names.  (Tr. 575, 577).  The PMO dashboard is shown at every Thursday NPRD 

meeting.  Not every active project is on there, only the big ones.  (Tr. 582-583).   

 

 Mr. Nulty identified the memo that launched the PMO, which he reviewed with the CEO 

three times.  In the slide presentation, the CEO is trying to convey that it is not enough to report 

bad news that has already happened, they need to report predictions of potential slips.  (Tr. 583, 

584.  Mr. Nulty stated that the Program Managers report predictions of a potential slip first in the 

PM system.  They should also escalate to make sure they have an owner, and it should come up 

at cross function meeting of the teams.  He and Mr. Todoroff review problems at their weekly 

PM meeting.  He stated that if there is a problem, it should be escalated until there is a working 

solution.  (Tr. 587-588).   

 

 Mr. Nulty described a kids soccer event as the unauthorized removal of resources for a 

project.  It almost always happens because of another priority that the business unit manager or 

someone with a direct supervisory role for the employees on a project decides that there is a 

higher priority, and he takes them off the project and puts them on the higher priority one.  (Tr. 

590-591).   

 

 Mr. Nulty builds the work breakdown structure in Microsoft Project.  The upload occurs 

from the Program Manager’s laptop, with the schedule, and it is then downloaded and reported in 

the Program Management system.  Mr. Nulty fills out a status report, which feeds into the status 

report dashboard.  (Tr. 598).   

 

 Mr. Nulty stated that all potential NPP schedule slips must be escalated by the Program 

Manager immediately; he does not need to verify for a potential slip.  His expectation for 

“immediately” is no later than a working day from when the person becomes aware of a potential 

slip.  (Tr. 602-603).  The Program Manager should escalate the problem immediately if it is a 
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kids soccer problem, where project resources are removed or are not available for a project.  It 

should be escalated to Brian Todoroff and him.  (Tr. 605). 

 

 According to Mr. Nulty, if a project is shut down, the program manager is removed, and 

the team design bonus for the quarter is forfeited.  This happens if you go two weeks after the 

milestone and have not updated the NPP on the schedule.  (Tr. 604). 

 

 According to Mr. Nulty, the Design Bonus Plan is a part of how design is operated at 

Cypress.  It gives a positive incentive for the teams to meet or exceed their schedule.  It is a 

pretty high return for the company, and if the team meets the schedule, the payout will be higher 

than what they put in.  The revenue return exceeds the extra costs for the bonus for Cypress.  (Tr. 

612-613).  The Program Managers are not included in the DBP, but they are responsible to audit 

the man hours earned at every quarter.  (Tr. 612).           

 

 Mr. Nulty is on the Design Bonus Review Board, which reviews quarterly results and 

approves bonuses.  (Tr. 614).  He had no responsibility for writing the DBP, or for reviewing its 

legality (Tr. 615. 

 

 Mr. Nulty identified the Cypress Best Practices spec, which covers program management 

techniques, with performance standards for program managers.  (Tr. 615, RX 4).  The program 

managers are supposed to report week by week slips as they happen; there is no reporting of 

multiple week surprises.  (Tr. 617.  The program managers are supposed to verbally inform them 

about what is going on, in the weekly status meeting, or by phone call to him or Mr. Todoroff.  

The PM system must be kept current, and the program manager must warn about even the 

possibility of a slip.  (Tr. 618).                                                                                                                                                                                       

 

According to Mr. Nulty, Cypress is a very fact driven company, and the expectation is 

that people know the details.  Any time executive management has questions, the program 

manager should be able to discuss details.  (Tr. 620). 

 

Mr. Nulty stated that the reason for a shutdown warning is to try and avoid a schedule 

slip.  If a problem is detected before it actually causes a schedule slip, it is the program 

manager’s job to get it resolved.  Sometimes it is necessary to focus the team on solving the 

immediate problem that will cause a schedule slip.  A shutdown warning focuses the team, and 

gives them a warning that they have so much time to solve a problem.  If the deadline date is not 

met, the project is shut down.  The tools are turned off, removing the ability of the design team to 

work on the design team.  There is nothing to do but work on the problem.  When it is resolved, 

the shutdown is released, and the team turns back on.  Experience has shown that schedule 

delays are minimized this way, because they do not linger and are solved as efficiently as 

possible once the shutdown happens.  Even though there might be a little bit of delay, it saves a 

lot of time.  Mr. Nulty described this as a variant on killer software, except it is manually done 

by the program manager.  It must be approved by the director of the Program Management 

Office, and the form is distributed to senior management, including the Business Unit Manager, 

who is the customer of the project.  (Tr. 621-622). 
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According to Mr. Nulty, the minimum for status updates is once a week, or within 24 

hours of a status change.  The dashboard with projects is shown at the NPRD meetings on 

Thursday.  (Tr. 626-627).  If there has been a kids soccer event, or an unauthorized removal of 

resources, the program manager marks it in red, meaning that there is a shutdown notice.  This is 

the time to get a waiver approved, or to pull the person back.  (Tr. 628).   

 

Mr. Nulty received Mr. Dietz’s email about the DBP, and responded a little over an hour 

later.  (Tr. 630, RX 6).  He forwarded the email to legal, HR, the head of the DBP, and his boss.  

He asked Ms. Valenzuela to review it and advise him, and he was waiting to hear from her 

before he responded to Mr. Dietz.  (Tr. 631, RX 31).  Ms. Valenzuela told him that it would be 

best if they responded to Mr. Dietz.  She felt that they needed to find out what his concerns were 

and resolve them, and hook him up with the right people to work on it.  He told Mr. Dietz that he 

was working on it, and a meeting was being set up.  (Tr. 632). 

 

Mr. Nulty talked with Mr. Dietz after the meeting, and asked him if his concern was 

addressed, and whether he thought the DBP was legal.  Mr. Dietz told him that he still had to 

think about it, and he did not have his opinion finalized.  Mr. Nulty told him to let him know if 

he needed more.  He did not recall whether he heard back from Mr. Dietz about the DBP before 

June 1.  (Tr. 633). 

 

Mr. Nulty identified an email he sent to Mr. Dietz on April 19, 2013 (Tr. 634, RX 8).  He 

stated that he received this document in an email, and he made comments and forwarded it to 

Mr. Dietz.  He stated that he was coaching Mr. Dietz, that although there were a lot of problems 

listed, he did not see action plans on how they were going to be addressed.  Because the memo 

had already been published, he suggested a follow up meeting to close on resolution of the 

issues.  He also suggested that the issue regarding the sub-con capacity be escalated immediately 

to the Vice President of Operations, as it was a time consuming and difficult problem to resolve.  

(Tr. 635).  Mr. Nulty indicated that this issue needed to be escalated by direct email, plus phone 

call and voice mail.  He also suggested putting a couple of other people on the distribution list.  

According to Mr. Nulty, he was giving Mr. Dietz feedback on how he was doing.  (Tr. 636). 

 

Mr. Dietz told Mr. Nulty that maybe he misinterpreted, and this was just discussion, not 

real problems, and he did not see the need to escalate.  Mr. Nulty said okay, it was Mr. Dietz’s 

call, and he was aware of the issues and had to make sure they were taken care of.  (Tr. 636-637).  

Mr. Nulty let Mr. Dietz know that he judged product manager performance on three main things.  

After a problem already happened, when did it occur, when did the product manager become 

aware of it, and how and when did he do something about it.  He told Mr. Dietz that most 

product managers almost always get the first and second one correct; the mistake is almost 

always in three, the execution.  Mr. Nulty usually judges the product manager response by when 

he was aware of the problem, and what he did about it.  (Tr. 637). 

 

Mr. Nulty identified another coaching response to Mr. Dietz.  (Tr. 639, RX 9).  Mr. Nulty 

received a request for a waiver for a kids soccer event on April 24, 2013.  He noted that Mr. 

Dietz had approved it, and pointed out that he was not authorized to do so; it required approval at 

the Vice President level.  He also noted that he, Mr. Todoroff, or Mr. Sabbas could sign off.  He 

said that he was glad that Mr. Dietz was working on doing the right thing.  (Tr. 639).  According 
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to Mr. Nulty, it was the right thing for the company to keep the person off the project, and he 

was glad they were seeking a waiver.  His only comment was that the waiver was not valid, and 

they needed to make it valid.  (Tr. 640). 

 

Mr. Nulty recalled that Mr. Dietz said he was getting a lot of heat from Mr. Hoehler 

about issuing shutdown warnings.  He let Mr. Nulty know that he would be approached, and that 

this was a problem.  (Tr. 640, RX 10).  Mr. Nulty responded that Mr. Dietz’s position was 

aligned with his.  Mr. Dietz was concerned about latency, and the time it would take to set up a 

committee to address shutdown warnings.  Program managers were independent, and that is what 

they did.  But he also understood that there was a morale issue, and thought they needed to 

educate Mr. Hoehler on shutdown warnings.  He told Mr. Dietz that they would talk about it and 

see if they could alleviate Mr. Dietz’s concerns.  Mr. Nulty recalled that he talked to Mr. Hoehler 

about this, and Mr. Hoehler stated that there were morale problems when shutdown warnings 

were issued.  Mr. Nulty explained to him that this was how they operated, and it was the best 

way to get things solved.  (Tr. 641).  Mr. Nulty thought he suggested that it could help if they 

could let Mr. Hoehler know before the shutdown warnings came out, so he would have a little 

warning.  But they were going to do shutdown warnings.  (Tr. 642). 

 

Mr. Nulty stated that Mr. Dietz told him he had had previous conflicts with Mr. Hoehler.  

He had gotten a hostile reaction to a previous shutdown warning.  Mr. Hoehler was upset that it 

was issued, because it affected morale, and had a negative impact on the team.  (Tr. 643). 

 

On May 28, Mr. Nulty scheduled a meeting for May 29; he had learned from Mr. 

Todoroff that Mr. Dietz’s project had shown a schedule slip of three weeks.  (Tr. 643-644).  

What got his attention was that this was a three week slip that happened all at once; the milestone 

was still 14 weeks away.  Mr. Nulty wondered why they could not figure out a way to recover 

the slip.  He identified the May 24 project status report, which shows the slip in the tape out 

milestone.  (Tr. 645-646).  He wanted to understand the story, which did not sound like a good 

one.  (Tr. 647).   

 

Mr. Nulty stated that it was very unusual for a milestone that far out to push out three 

weeks.  He was also concerned with the fact that there was a three week slip all at once.  He was 

concerned about the program management.  He met with Mr. Dietz, Mr. Groat, Mr. Hoehler, Mr. 

Rainer, and Mr. Todoroff on the phone.  He discovered that the problem was due to test 

engineering being late, and a kids soccer event.  He discovered that the status reports in the 

system had not been updated at least once a week over a certain time period, from May 10 to 

May 22.  He might have said in the meeting that it was an issue that the status report had not 

been updated over a period of time.  He documented in the meeting that Mr. Dietz was aware of 

the test engineering schedule slipping, but he did not update the schedule.  (Tr. 648-649). 

 

Mr. Nulty sent an email to Mr. Dietz after the meeting, to give him a heads up that the 

three week slip would come up in the NPRD meeting, and also to let him know he was formally 

documenting performance issues.  (Tr. 650, RX 12).  The schedule status had been allowed to go 

stale, Mr. Dietz delayed in escalating a kids soccer event after he became aware of it, and he was 

unable to explain in sufficient detail why the test program delay caused the tape out, which was 

14 weeks away, to slip.  (Tr. 650).  Mr. Nulty had found out in the meeting that Mr. Dietz was 
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aware of test engineering slips along the way, and did not update the schedule.  The status report 

did not reflect changes, and was not updated.  He expected this to be a “red” issue at the NPRD 

meeting.  (Tr. 651).  If these items were on the dashboard at the NPRD meeting, he would expect 

an explanation of the problems.  (Tr. 652). 

 

Mr. Dietz responded that he would be preparing a responsive memo.  Mr. Nulty assumed 

that Mr. Dietz would make a response, which was appropriate.  (Tr. 653).  About 48 minutes 

later, he got an email from Mr. Dietz saying that the schedule had been corrected and pulled back 

in, and there was no longer a slip.  (Tr. 654, RX 13).  Mr. Nulty felt that this probably could have 

been taken care of before Wednesday, because the slip happened the previous Friday.  The 

project status report showed a three week slip on Friday the 24
th

.  (Tr. 654). 

 

Mr. Nulty wrote a draft memo reflecting the three program management issues, and he 

sent it to Mr. Todoroff and Kim Kubiak, an HR business partner, for feedback and proofreading.  

(Tr. 655, RX 14).  Ms. Gustafson responded, and added a paragraph, which she said was 

standard, and HR wanted in.  He told her okay, and asked, by the way, do you know Mr. Dietz 

has a complaint about the DBP?  Mr. Nulty wanted to make sure the language was still 

appropriate.  Ms. Gustafson said yes, it had nothing to do with that, it was based on Mr. Nulty’s 

memo.  (Tr. 656-657).   

 

Ms. Gustafson suggested Mr. Dietz be put on a 90 day warning, like a PGAP, with a 

timeline to correct the issues.  Mr. Nulty did not adopt this recommendation, because he did not 

think it was necessary.  He thought this would be escalating it more than it was.  He wanted to 

document the issues, make sure Mr. Dietz understood them, and get him to correct them.  He 

finalized the memo and sent it to Mr. Dietz on June 4, 2013.  (Tr. 658-659, RX 20). 

 

Mr. Nulty had not sent formal memos to Mr. Dietz for previous performance issues.  

There had not been problems that involved a problem on the dashboard of change in the project 

schedule.  This was serious, and had a big impact; it needed to be corrected so it did not happen 

again.  In addition to sending the memo by email, Mr. Nulty called Mr. Dietz on the phone and 

highlighted points, and explained.  He did not recall Mr. Dietz’s response.  (Tr. 660).  Mr. Nulty 

stated that he did not raise his voice, or tell Mr. Dietz to listen and not respond.  Mr. Nulty 

planned to keep this memo in Mr. Dietz’s personnel file, so he would be able to refer to it in the 

future.  If it reoccurred, he would have a history, and be able to see if there was a trend.  If it was 

corrected, he would be able to see, and in the performance review, he could say that these were 

issues that got resolved.  (Tr. 661). 

 

Mr. Nulty stated that he was referring to the project status report, which had not been 

updated.  It was not the stale schedule report, which is not related, and talks about tasks that have 

not been updated but are in the forecast date in the past, and not marked complete.  Mr. Nulty 

does not discipline product managers with projects on the stale list.  (Tr. 663-664, RX 24).  Mr. 

Nulty calculated that Mr. Dietz filed a status report on May 10, but not again until May 22.  (Tr. 

665). 

 

According to Mr. Nulty, the kids soccer event occurred three weeks earlier, but Mr. Dietz 

said that he was only aware of it the Wednesday or Thursday of the previous week.  Mr. Groat 
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admitted that they withheld information from Mr. Dietz, that the test engineers had been pulled 

from the project.  Mr. Nulty was not going to hold Mr. Dietz accountable for not knowing about 

the kids soccer event, but when he became aware on Wednesday or Thursday, that was when the 

clock started on how to respond to a kids soccer event.  Mr. Nulty claimed that Mr. Dietz 

reported in the meeting that he was aware of the kids soccer event on the previous Wednesday or 

Thursday.  (Tr. 668-669).   

 

According to Mr. Nulty, although Mr. Dietz was not aware that resources had been 

pulled, he was aware that tasks were not getting done, and the schedule was slipping.  He did not 

update the PM system schedule forecast until May 24.  Mr. Nulty claimed that Mr. Dietz told 

him in the meeting that he was aware on a week to week basis that tasks were pushing out.  (Tr. 

670). 

 

Mr. Nulty stated that the language added to his memo by HR rang a bell; he had heard it 

done elsewhere, and felt it was what they needed to do here.  Mr. Dietz objected that the 

distribution list was too broad, and it was not appropriate for the memo to go to Mr. Hoehler and 

Mr. Todoroff, who were not in the direct management chain.  Mr. Nulty changed the distribution 

list after speaking with Ms. Gustafson.  (Tr. 672-673). 

 

When Mr. Nulty received Mr. Dietz’s response, he was stunned.  He did not expect this 

reaction to his memo.  Mr. Dietz’s response included accusations.  Mr. Nulty went to the Legal 

department, and Mr. Surrette told him to wait until he could get back to him on what he should 

do.  (Tr. 674, RX 23).  Mr. Nulty scheduled a meeting to review Mr. Dietz’s memo on June 7, 

with Ms. Ratliff, Ms. Hoehler, Mr. Dietz, and himself.  He planned to ask Mr. Dietz if he wanted 

to talk about the memo and the issues that generated it.  (Tr. 675). 

 

Mr. Nulty has terminated an employee once before.  He flew to the site in Washington, 

had a meeting with HR, prepared, and had all of the documentation ready.  He met with the 

employee and told him he was terminated on the spot.  (Tr. 676). 

 

The purpose of inviting Mr. Hoehler to the June 7 meeting was because Mr. Nulty was 

not local, and he wanted a site manager at the meeting.  He wanted another person to hear what 

was going on, and if this affected the site, and was a resignation, they would need a new product 

manager in Colorado.  He expected Mr. Dietz to respond with, here is what I am going to do to 

correct these issues.  Ms. Ratliff told him she had spoken with Mr. Dietz, and he said he was not 

going to attend the meeting.  (Tr. 676-677). 

 

Mr. Nulty stated that if Mr. Dietz wrote a memo responding to the allegations about his 

performance, and disputed them, he would not have been fired.  (Tr. 679).  There was never any 

discussion about terminating Mr. Dietz’s employment in the spring and early summer of 2013, 

and no talk about him leaving when Mr. Nulty got the April 12 memo about the DBP.  Mr. Nulty 

claimed that there was no talk about trying to manage Mr. Dietz out of the company, or trying to 

find some kind of misconduct to fire him for.  He was not trying to get Mr. Dietz to confess to 

wrongdoing.  He expected Mr. Dietz to write a memo on what he did wrong with respect to the 

three performance issues, what he should have done, and what he would change.  It was an 
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opportunity for him to explain why the program status was not updated between May 18 and 

May 22.  (Tr. 681). 

 

According to Mr. Nulty, the June 7 meeting was to give Mr. Dietz a chance to discuss the 

contents of the June 4 memo.  If Ms. Ratliff said the purpose was to accept Mr. Dietz’s 

resignation, it would depend on the time of the discussion.  (Tr. 684).   

 

After Mr. Dietz left, the project taped out at work week 40, with a 4 week slip.  No one 

else got a memo from him asking what they did wrong, and what they were going to do to avoid 

it in the future.  (Tr. 687).   

 

Mr. Nulty stated that the DBP was conceived of by Dr. Rodgers, and others worked out 

the details.  He stated that the Design Bonus Review Board can adjust payouts, even if there 

were delays in a project, if there is an approved justification.  They could also adjust the payout 

downward.  (Tr. 692-695).  Although he was not very familiar with that aspect, Mr. Nulty 

acknowledged that an employee can forfeit his contributions to the DBP; he did not know the 

circumstances where this could happen.  He did not know if the contribution was forfeited to 

Cypress.  (Tr. 696-697).  Mr. Nulty did not know how the residual bonus funds worked, and 

would have to read the spec.  (Tr. 698).  He knows that the deductions are forfeited if the 

employee is terminated before the payout date.  (Tr. 701).  

 

Mr. Nulty did not know whether it was required to get employee consent to participate in 

the DBP in the United States.  He assumed that there are laws, but he did not know what they 

were.  He has made no independent conclusion that the DBP is legal.  (Tr. 696, 701).  He did not 

know all aspects of the spec, but stated that a person who has “skin in the game” has contributed 

something he owns, or has something to lose, some possibility of loss and gain.  (Tr. 706-707).  

Mr. Nulty stated that people behave differently when they have their own property in a project, 

when they have skin in the game.  (Tr. 708-709).  Dr. Rodgers felt that the DBP increased the 

incentive to work harder, and make a project come out on time.  (Tr. 710). 

 

Mr. Nulty did not know whether an employee who did not consent to be in the DBP 

would lose his job.  He was not aware of any opt out provisions for Cypress employees in 

Ireland, and did not know if U.S. employees had the ability to opt out of the DBP.  (Tr. 713, 

716). 

 

Mr. Nulty felt that Mr. Dietz raised the issues and his concerns about the legality of the 

DBP positively.  (Tr. 717).  When asked if there was a formal investigation of his allegations in 

his memo to Mr. Dietz, Mr. Nulty stated that he was only aware that after he got Mr. Dietz’s 

notice to resign, he gave his memo to the Legal department for them to look at.  (Tr. 722).  There 

was no executive management review.  (Tr. 723). 

 

Mr. Nulty acknowledged that there was no conclusion that there was no core violation 

that would have been grounds for termination, and no discussion of any consequences.  Nor was 

there any time limit on how long his memo would be in Mr. Dietz’s file.  (Tr. 724).  He thought 

that he had required other employees to write a memo on what they did wrong, and how they 
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planned to correct it, but could not recall any specific memos.  He was asked to search for similar 

memos; he did, and provided them to his attorney.  (Tr. 726, 729). 

 

According to Mr. Nulty, the project was not late in the end because of any mistakes by 

Mark Fee, who took over as product manager.  There was no discipline issued in connection with 

the project.  (Tr. 743).   

 

Mr. Nulty stated that it may have been acceptable for Mr. Dietz to respond to his June 4 

memo by stating that he did nothing wrong.  He stated that he would want further closure, and 

would not just stop there.  (Tr. 743-744).  According to Mr. Nulty, there were no consequences 

to Mr. Dietz for the June 4 memo, and no reduction in his bonus.  Mr. Dietz was a valued 

employee.  (Tr. 748, 752). 

 

Erica Gustafson 

 

 Ms. Gustafson has worked for Cypress for 7 years, in Washington.  She is the HR rep for 

her assigned business unit.  She has worked for the Quality Organization under the executive 

Vice President Sabbas Daniel, and Software under Alan Hawse.  She worked with Mr. Nulty as 

the HR rep for the program management group, which she took over in May 2013.  (Tr. 755-

756).   

 

 Ms. Gustafson never met Mr. Dietz.  In late May 2013, she conferred with Mr. Nulty 

about a performance memo regarding Mr. Dietz.  (Tr. 757).  At the time, she was taking over as 

the business partner for the quality organization, and Kim Kubiak-Mota had forwarded an email 

that Mr. Nulty sent her.  (Tr. 758, RX 14).  She met with Mr. Nulty and Ms. Kubiak-Mota to 

review the memo that Mr. Nulty had drafted.  (Tr. 759).  Ms. Kubiak recommended adding the 

first three sentences that are underlined, and she recommended the last sentence.  (Tr. 760). 

 

 Ms. Gustafson stated that Ms. Kubiak referred to another document used for corrective 

action on another issue, involving employees who were part of an investigation.  (Tr. 761-762, 

RX 41).  She stated that there was no discussion of any further corrective action, or any financial 

consequences.  They did not discuss putting a time limitation in the memo.  She stated that the 

statement regarding “any future infraction” was standard HR language, which they got from the 

Operations and Standards of Conduct Warning Spec.  (Tr. 763, RX 36).  She referred to a 

warning form used for step level warnings, primarily in the manufacturing environment; Ms. 

Gustafson stated that this is standard HR language that they use in corrective action documents.  

She suggested using the language about additional incidents in the future.  (Tr. 764). 

 

 Ms. Gustafson sent her suggestions to Mr. Nulty by email.  Mr. Nulty sent a followup 

email, asking about the distribution, and whether it was appropriate to include Mr. Todoroff and 

Mr. Rainer.  She instructed him to remove them, since it was a performance related memo.  (Tr. 

765-766).  After they discussed the memo, and went over it, Mr. Nulty referred to the fact that 

Mr. Dietz had sent an email about his concerns with the DBP.  This was separate from the memo 

that they were drafting.  (Tr. 767).   
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 Ms. Gustafson stated that a corrective action is similar to a disciplinary action, which is 

simply an instruction to ensure that they are making changes to an employee’s behavior.  (Tr. 

769).   

 

Eric Balzer 

 

 Mr. Balzer was the CEO and a Board Member of Ramtron.  He became a Board Member 

in 1998, and joined as CFO in 2005.  He was the presiding officer during the acquisition or 

merger with Cypress.  (Tr. 773). 

 

 Mr. Balzer stated that Mr. Dietz joined Ramtron when he was the CEO.  He interviewed 

Mr. Dietz principally for a program management position.  Mr. Balzer liked his drive in joining 

the Marines, and getting his college and law degrees, but mostly the fact that he was a drill 

instructor.  He figured that this experience would be good to take the Ramtron employees from 

being kind of loose and unstructured, to getting them focused on the mission and understanding 

their job.  (Tr. 775-776).  Mr. Balzer thought that drill instructors in the Marines were probably 

even better than those in the Navy, and maybe even harsher, and could deal with a broad range of 

people.  (Tr. 777). 

 

 Mr. Balzer described a schedule slip as missing certain milestone dates.  At Ramtron, he 

would have “come to Jesus” meetings to help the employees understand that this was 

unacceptable, and to coach them through how to deal with it in the future.  (Tr. 778). 

 

 Mr. Balzer stated that they did not use in house legal counsel, and Mr. Dietz did not have 

responsibilities for intellectual property law.  He had an interest in intellectual property, but he 

was hired as a program manager.  (Tr. 773, 781).  Mr. Dietz stated that he was hoping to get into 

Intel’s intellectual property group, but they outsourced it; his interest was to go in that direction.  

If Mr. Dietz was accepted in the Colorado Bar, and worked with Ramtron for 5 to 10 years, that 

might be enough experience where he could start to pick up some work.  He did not recall Mr. 

Dietz giving him legal opinions on intellectual property, or to Mr. Moran either; Mr. Moran 

always used outside intellectual property attorneys.  (Tr. 782).   

 

 Mr. Balzer did not remember signing Mr. Dietz’s offer letter, reflecting his dual role 

position of product development program manager and intellectual property attorney.  (Tr. 784, 

CX 34). 

 

Thomas Surrette 

 

 Mr. Surrette is the executive Vice President of Human Resources for Cypress, in San 

Jose, California.  He reports directly to Dr. Rodgers.  He has worked for Cypress for about five 

and a half years.  (Tr. 786-787). 

 

 Mr. Surrette stated that he has a very professional relationship with Mr. Nulty, whom he 

described as exceptionally disciplined, organized, detail oriented, and process driven.  (Tr. 788). 
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 Mr. Surrette has one on one meetings with his direct reports and employees.  It is fairly 

routine to engage in counseling and corrective actions if necessary.  He stated that virtually every 

meeting involves a discussion of some issue or problem, and he works with the manager and 

employee to work through the issue, and take corrective actions and improvements.  (Tr. 794).  

Mr. Surrette stated that it was very important to expose issues quickly, and admit to them, so that 

a cross functional team can work together to address the problem.  Solving problems quickly is a 

core value, and it requires prompt disclosure of bad news.  A failure to disclose the truth is a 

violation of the company core values.  Mr. Surrette never heard of a policy that Dr. Rodgers was 

not to be contacted without approval; this would be counter to their core values, and how they do 

business.  (Tr. 793, 795-796).   

 

 Mr. Surrette stated that the Cypress whistleblower policy is a process for employees who 

are concerned about some type of conduct or behavior to complain or report an incident directly 

to the Board of Directors, bypassing management, HR, or Legal, if they feel those avenues are 

not appropriate.  The hotline is monitored, and calls are reported to the audit committee and the 

legal department.  (Tr. 798-799).  The policy is set out on posters, and during new hire 

orientation, and in a monthly newsletter.  There are about one or two complaints a year.  (Tr. 

802).  Anything having to do with fraud would be escalated directly to the audit committee, and 

anything related to state, local, or federal laws would be handled by the Vice President of legal.  

(Tr. 804). 

 

 Mr. Surrette contributed to the writing of the DBS and to the implementation of the 

policy when it was launched in 2010, and is a member of the Design Bonus Review Board.  (Tr. 

805).  His primary contribution was to implement the policy where Cypress contributes the pay 

in for new employees, which protects their cash flow until their reduced salary kicks in about 18 

weeks later.  He recommended this policy and got approval for it.  He also prepared some of the 

FAQs.  (Tr. 805-806). 

 

 Mr. Surrette stated that the DBP was vetted legally; he consulted with the Cypress legal 

team, and was convinced that they had sound legal opinions confirming that the DBP was legal 

as implemented.  He stated that it is a global policy, and there has never been a legal challenge.  

(Tr. 810).   

 

 Mr. Surrette stated that the engineers working as a team on a project participate in the 

DBP.  They are all salaried professionals.  The employee contributes 10% of his “former base 

pay” before he was a participant in the plan, plus a portion of his bonus, from 50 to 100 percent 

of his bonus, depending on the bonus plan.  The combination is the pay in.  (Tr. 811). 

 

 According to Mr. Surrette, the executive staff felt that the employees would take the DBP 

very seriously, because there is a pay in.  It is critical for the company’s success, and is a 

significant change from previous bonus plans, which typically guarantee some of the base pay, 

with some level of upside.  Now, the base pay is being reduced, but there is a substantial upside.  

The employee has skin in the game.  (Tr. 812).  Although the employee now has a lower base 

pay, there is a substantially larger upside potential on the variable pay, which is performance 

based.  He would probably not use the term “invested” in the plan; he would not agree that they 

were taking money from the owner for the contribution.  The employee now has a lower base 
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pay, with a higher bonus component.  The bonus component is not earned until the requirements 

for the payout are completely accomplished.  (Tr. 813).   

 

 Mr. Surrette stated that the simplest form of the payout is pay in times the incentive 

multiplier, which is a function of the performance to the schedule, the earned man weeks.  The 

minimum is 0.2, where the payout is only 20 percent of the pay in.  If the project is ahead of 

schedule, the incentive multiplier can increase to 5 times the pay in.  (Tr. 814).  The contributed 

money is pre-tax.  (Tr. 815). 

 

 According to Mr. Surrette, the payout terms are well defined in the specs, and require the 

employee to be employed on the payout date, which happens about six weeks after the end of the 

quarter.  He stated that it is not viable to allow people to opt out of the DBP; it would defeat one 

of the core purposes of the program.  The DBP was created to accomplish the primary goal of 

making Cypress more successful by improving performance to the schedule.  Employees who 

deliver improved performance to the schedule are extremely well compensated.  Mr. Surrette 

acknowledged that the legal opinion in Ireland was different than in the United States.  (Tr. 818).  

The employment laws are different, and they had to allow the employees to opt in or out.  But 

once an employee opts in, they are in permanently for the rest of their employment with Cypress.  

(Tr. 819).  In the U.S., a project cannot be launched without the employees signing the design 

governing spec.  (Tr. 820). 

 

 There is a requirement that a project plan be well defined and documented, for the project 

and the employees who are working on the team and included in the DBP.  This level of 

management rigor did not exist at Ramtron.  There was no way of knowing which employees 

would be in the DBP at the time of the acquisition.  It was impractical to implement the DBP at 

that time, and they did not include the language about the DBP in the Ramtron offer letters.  (Tr. 

822).   

 

 When there are design specifications, and people are selected for projects, they are 

informed of the DBP.  The Ramtron employees who did want to go to Cypress were entitled to 

certain benefits with respect to accelerated stock options; if they accepted the Cypress offer, they 

would not give up their pre-acquisition rights.  Recognizing the differences in culture, and that 

some employees would not be sure if Cypress was right for them, as well as other unknowns 

related to the DBP, it was possible that some of the Ramtron employees would be anxious or 

concerned.  The offer letters had a clause saying that Ramtron employees were able to resign in a 

year and still retain benefits.
13

 (Tr. 824).   

 

 According to Mr. Surrette, the DBP was not designed to make the company money 

through employee contributions; they expect the payout to be greater than the pay in.  There was 

training on the DBP at the time of its launch, with David Still and Ryan Wellsman making 

presentations.  (Tr. 830-831).  Mr. Surrette stated that the DBP is not loved by all of the 

employees, and he has been told that employees would prefer not to have it.  He has not gotten 

questions about how it works, or heard any concerns about its legality.  (Tr. 832-833).   

 

                                                 
13

 The former Ramtron employees could only invoke this clause if they met certain conditions. 
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 Mr. Surrette did not think that Mr. Dietz’s April 12 memo was clear on his contention.  

Mr. Surrette concluded that it was a question about compliance with state or local laws, and in 

the whistleblower spec, it would fall under the responsibility of the legal department for 

investigation.  (Tr. 834).  He alerted the legal team, and got confirmation that they would lead 

the investigation.  It seemed that Mr. Dietz had a difference of opinion on the legality of the 

bonus program, and thus it was an issue to be handled by the legal department.  It seemed to Mr. 

Surrette like a non-event, and once he handed it off to the legal department, he did not see any 

need to follow up with Mr. Nulty, because no action was required of him.  (Tr. 835). 

 

 Mr. Surrette stated that there was nothing he read in the memo that constituted fraud 

under the global whistleblower policy.  If there were, he would have escalated it to the audit 

committee.  (Tr. 836). 

 

 Mr. Surrette stated that Mr. Nulty was not involved in any investigation of Mr. Dietz’s 

allegations.  He was aware that Ms. Valenzuela followed up, and she confirmed that she had a 

conversation with Mr. Dietz, and they discussed the issue.  He also got email confirmation from 

Mr. Nulty that Mr. Dietz had acknowledged that the meeting happened, and he needed to think 

about it more.  No one resented Mr. Dietz, or suggested any course of action.  Ms. Ratliff did not 

escalate any concerns about the DBP or its legality (Tr. 837-838).   

 

 Ms. Kubiak told him that between her and Ms. Gustafson, they advised Mr. Nulty to 

include language in his memo to Mr. Dietz, requiring him to write a memo explaining what he 

did wrong and what could have been done, and referring to possible future disciplinary action.  

He agreed with that advice, and stated that it was a fairly common performance management tool 

used at Cypress in the past.  (Tr. 839). 

 

 According to Mr. Surrette, a PGAP is more severe than the memo that was sent to Mr. 

Dietz.  There is much more rigor, and financial consequences.  The memo, however, requires a 

fairly informal free form response; the employee can choose the format, length, and level of 

detail, and respond much less formally.  The memo is kept in the employee’s file, with other 

sources, as documentation gathered over an entire year, and when it is time to do performance 

reviews, the managers have access to get a proper perspective on performance over the entire 

year, not just recently.  (Tr. 841). 

 

 Mr. Surrette stated that the memo sent to Mr. Dietz is one of the performance 

improvement tools used in HR.  He would absolutely not characterize it as career ending; it is 

just the opposite.  It is an opportunity for the employee to learn and improve, and a core value of 

managing, admitting to, and solving problems quickly.  It is an opportunity for an employee to 

respond and resolve an issue.  (Tr. 842). 

 

 According to Mr. Surrette, there was no discussion about starting to collect evidence to 

terminate Mr. Dietz.  Mr. Nulty does not have the authority to unilaterally terminate an 

employee; it requires HR approval and involvement.  Anything that is controversial is escalated 

to him.  He does not approve every termination, but he is aware of all of them.  Participation by 

the HR business partner is required.  (Tr. 843-844).   
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 When Mr. Surrette read Mr. Dietz’s June 5 memo, it was clear that there were two major 

issues involved.  The first was Mr. Dietz’s resignation.  The second was the link with the April 

discussion of the legality of the DBP.  Mr. Surrette started to gather information on Mr. Dietz’s 

response on the merits of Mr. Nulty’s memo, and also got legal advice regarding the link to the 

whistleblower complaint.  (Tr. 845).  Reading Mr. Dietz’s memo was the first time the thought of 

retaliation occurred to him, and he sent an email to Ms. Joaquin to meet and discuss.  (Tr. 846). 

 

 Mr. Surrette had already started his own investigation to review the program management 

spec and the status documentation, to independently verify what Mr. Dietz was claiming.  He 

was satisfied that there was merit to Mr. Nulty’s reprimand and memo, based on the data 

objectively available on the systems.  It was completely fact based, with nothing that was 

subjective.  Mr. Surrette thought that it was a fairly measured response, but clearly Mr. Dietz 

disputed the facts.  He concluded that they needed a meeting with all involved stakeholders to 

get to the bottom of it and understand what was happening.  (Tr. 847). 

 

 Late on June 6, Mr. Surrette requested a meeting with Mr. Dietz, Mr. Nulty, Mr. Hoehler, 

and the HR business partner in Colorado Springs, to try to do additional fact finding in parallel 

with his independent research efforts.
14

  No one said anything about the need to terminate Mr. 

Dietz, and seize the opportunity to get him out.  If the plan was to terminate Mr. Dietz, Mr. 

Hoehler would not be in the meeting, because anyone who is not a direct manager or in HR is 

never allowed in a termination meeting.  (Tr. 848).  If this were a termination meeting, they 

would have to initiate the well defined termination process, cutting off access to accounts, and 

preparing final payroll statements and a final check.  None of that was initiated.  (Tr. 849). 

 

 Mr. Surrette stated that the instruction to sign off on the memo by him and the executive 

Vice President of HR is typically how they handle this type of memo.  Mr. Surrette is 

independent and objective, and can ensure employee fairness.  It also makes sure that the 

employee realizes that this type of performance can have a big impact on the company.  (Tr. 

850).  They want the employee to think carefully about it, and copying the executive Vice 

president typically results in a higher quality response.  No one was motivated to retaliate against 

Mr. Dietz, and there were no instructions to do so, or any causal linkage.  The memo would have 

been given to Mr. Dietz regardless of his April complaint; it was an independent event based on 

performance problems.  (Tr. 851-852). 

 

 According to Mr. Surrette, the primary purpose of the meeting on June 7 was to listen and 

understand the concerns more clearly, and determine a resolution.  (Tr. 855).   

 

 Mr. Surrette discussed the Turnaround Process, which is how a manager should respond 

when a valued employee resigns.  The manager should react quickly, and make it a top priority 

to put together a strategy, and work on retaining the employee.  (Tr. 856).  Mr. Surrette did not 

give explicit instructions to Mr. Nulty about reacting immediately, because Mr. Nulty already 

was coming to him with the email.  People were reacting promptly, gathering data, integrating 

with legal, and following the spirit of the process.  Mr. Surrette read Mr. Dietz’s notice to 

terminate, which said that his last day would be July 1.  He thought that scheduling a meeting for 

                                                 
14

 Although Mr. Surrette was vague, it appears that his “investigation” concerned the merits of the claims in Mr. 

Nulty’s memo, not the issues raised by Mr. Dietz in his April 12, 2013 memo. 
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June 7 was adequate time before July 1.  (Tr. 857).  But he found out on June 7 that Mr. Dietz 

decided not to attend, and made that his last day.  (Tr. 858).  He does not understand how Mr. 

Dietz could have concluded that the June 7 meeting was to terminate him.  It absolutely was not 

the purpose of the meeting, due to the attendance at the meeting, the lack of preparation, and the 

lack of any discussion of termination.  (Tr. 859).   

 

 Mr. Surrette stated that an employee’s salary is recorded in PeopleSoft.  If the salary is 

$100,000, and the employee is in the DBP, it will be updated to show $90,000.  (Tr. 860).  Mr. 

Surrette wrote RX 49, which has no mention of the DBP in the FAQs.  (Tr. 865).  He does not 

recall if he chose the word “contribute” with respect to the ten percent of salary.  He claimed that 

it was not actually salary, because the salary was reduced.  (Tr. 870).   

 

He stated that if an employee decided that he did not want to work on a project they were 

assigned to, which required their signature on the DGS, they would not be fulfilling their duties.  

He would have a discussion with management and HR, and one option would be to apply for an 

internal transfer to a job that did not participate in the DBP.  Or the employee could choose to 

work somewhere else.  (Tr. 868). 

 

Victoria Valenzuela 

 

Ms. Valenzuela is the General Counsel and Vice President of legal affairs at Cypress in 

San Jose, California.  She has worked there for the last six or seven years.  (Tr. 874).  She stated 

that Ms. Joaquin is a Labor and Employment Counsel; she is a contract attorney.  (Tr. 875).  Ms. 

Valenzuela reports to Thad Trent, the CFO, with a dotted line report to Dr. Rodgers.  (Tr. 877).   

 

According to Ms. Valenzuela, she has never been asked to compromise, including with 

the DBP.  She would not do anything to jeopardize her professional reputation.  (Tr. 877, 879).  

She was on the initial team that helped to implement the DBP.  (Tr. 879).  According to Ms. 

Valenzuela, Dr. Rodgers’ expectation was that they would figure out how to implement it, and if 

they had problems, they would bring them to him.  (Tr. 880).  She stated that they used outside 

counsel to advise them, and to scour the DBP for compliance.  The firm of Paul Hastings helped 

with the implementation.  (Tr. 881).   

 

Ms. Valenzuela is the owner of the global whistleblower spec.  She is responsible for 

updating it.  (Tr. 883, RX 28).  The hotline is monitored by a third party vendor, Global 

Compliance; she is responsible to make sure that the hotline is always working and they receive 

regular reports.  (Tr. 885).  They receive quarterly reports, at most, but a lot of quarters, none.  

They get two to three reports a year, which are presented to the audit committee about meetings.  

(Tr. 886).  A hotline call about legal compliance on the state or local level would be in her 

bailiwick, and she would not necessarily forward it to the audit committee; fraud complaints go 

to the audit committee.  (Tr. 887).  She stated that since 2010, there have been no hotline 

complaints about the DBP.  There are also other ways to report suspicious activities, by coming 

directly to her, to HR, or to a manager.  (Tr. 888). 

 

Ms. Valenzuela stated that Mr. Dietz did not send his complaint directly to her, although 

he could have.  (Tr. 889, RX 32).  She first heard about it from Mr. Nulty; he had already 
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forwarded her the email, but she talked with him before she saw it.  Mr. Nulty explained that one 

of the managers had contacted him, and had some questions about the DBP.  She took this to 

mean that Mr. Dietz had questions about the legality of the plan, and that he was getting 

questions from the employees.  (Tr. 890).  Her interpretation was that Mr. Dietz needed 

assistance.  (Tr. 891). 

 

Ms. Valenzuela told Mr. Nulty that she would talk to Mr. Dietz.  She got the email, and 

asked Ms. Joaquin to get involved.  Her initial understanding was that Mr. Dietz had legal 

questions, and wanted to understand the DBP.  She assumed that he just needed help with 

messaging, and answering employees’ questions.  (Tr. 891).  When she saw the email, she was 

surprised to see the word “ethical,” but she still thought that they would be able to talk to Mr. 

Dietz about any questions he had.  She asked Ms. Joaquin to take the lead in the conversation.  

(Tr. 892). 

 

Ms. Valenzuela did not think that the email needed to be forwarded.  She had not yet 

spoken with Mr. Dietz, and was not fully apprised of the nature of his concern.  It clearly had to 

do with questions of law, so her department would be the correct one to have the first interaction.  

But nothing jumped out at her about fraud; there were no accusations of fraud, but only simple 

legal questions.  (Tr. 892). 

 

Ms. Valenzuela was a little surprised at Mr. Dietz’s need to ask for protection; she did not 

perceive there to be any significant concern.  Nor was she alarmed by the fact that someone was 

asking questions.  She stated that of course Mr. Dietz could avail himself of the whistleblower 

protection at any time.  But it was not remotely needed, and this was an inquiry they were happy 

to deal with.  She told Mr. Nulty that she would take care of it.  (Tr. 893-894). 

 

Ms. Valenzuela had originally told Ms. Joaquin to take the lead on going through and 

refreshing her memory about the institution of the DBP.  But Ms. Joaquin told her that it was 

before her time, and she thought Ms. Valenzuela should come back in.  Ms. Valenzuela had a 

few conversations with HR, and went through her notes from when they implemented the plan to 

refresh her memory, because she knew they had talked with counsel, and went through the 

legality.  They were clearly comfortable with the DBP when it was launched.  Ms. Valenzuela 

stated that they did not have a written legal opinion from the outside law firm, but she had notes 

and back and forth documentation on how they got there.
15

  She also talked with HR to confirm 

and understand how certain things were being done.  She wanted to make sure that HR agreed, 

and were still practicing under the same legal conclusion and advice that they got in 2010.  (Tr. 

895-896, 906-907). 

 

Ms. Valenzuela had spoken with Mr. Dietz just after the Ramtron acquisition, when he 

introduced himself, and they had a brief conversation.  He said nothing to her about legal 

positions, or a desire to become a lawyer with Cypress; they had no positions open.  (Tr. 905).   

 

                                                 
15

 Ms. Valenzuela did not specifically identify the “outside law firm,” although she stated that Paul Hastings helped 

with the implementation of the DBP, and part of the reason that they consulted with Paul Hastings was that, like 

firms such as Morgan Lewis, they are “common go-tos” for programs that cross international borders.  (Tr.  

881,929). 
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There were no allegations of fraud in Mr. Dietz’s letter.  It was clear to her that he had 

questions about the DBP and its legality, and he had provided excerpts from code sections.  She 

thought it was clear that he probably just wanted to have a conversation, and understand the 

background.  She had also been told that he was a manager, and had people on his design team, 

so if he had messaging issues, they could help him come up with a response.  (Tr. 907).   

 

Ms. Valenzuela stated that there had been training for employees on the DBP and how it 

worked.  She felt that she could do two things for Mr. Dietz – she could start to explain why they 

were comfortable with the legality of the plan, and she could offer herself as a resource for the 

employees.  (Tr. 910).   

 

The meeting with Mr. Dietz was on April 22.  One of the things she tried to explain to 

Mr. Dietz was “disclosure” and information, and making sure the employees knew and had the 

opportunity to make a choice.  Mr. Dietz kept referring to the DBP as being a compulsory 

deduction, and a condition of employment; the employees were given an offer letter with a 

salary, and then the game was changed.  She told him that they disclose the fact that employees 

are on the DBP as early as the offer letter, and they continue to educate them.  At all points along 

the way, the intent is to explain it and make sure they understand.  They have the employees 

acknowledge that they have read and understand it, and they are always available for questions.  

(Tr. 912-913). 

 

According to Ms. Valenzuela, Mr. Dietz said several times that Cypress was just taking 

the deductions away, as though they were surprising the employees.  But she told him that when 

you interview for a position that will be part of the DBP, your offer letter shows your salary, that 

you will be part of the plan, how it works, and your other benefits.  The employee makes the 

decision to accept the position or not.  For the people who were already at Cypress, it was 

explained at the time the DBP was implemented.  It was not like they one day just started the 

program without warning.  The terms of the plan were explained, and there was plenty of notice 

before anything started.  Ms. Valenzuela stated that one of the concepts she tried to drive home 

was that they were not surprising people; their intent was to make sure they were fully informed, 

so they could make that choice.  (Tr. 913). 

 

Ms. Valenzuela stated that Mr. Dietz expressed concerns about the DBP during the call, 

and asked to have them addressed.  (Tr. 919).  She was trying to help him without waiving the 

privilege with respect to their legal opinion about why the DBP was okay.  She was trying to 

explain to him, in concepts, about why they were comfortable, the diligence they did, the effort 

they made, and the fact that they consulted with outside counsel, so that he could feel 

comfortable that a significant amount of work went into ensuring that the plan was legal.  She 

told Mr. Dietz that they did not take this lightly; they had a cross-functional team to make sure 

they thought of everything.  Her end goal was to make Mr. Dietz comfortable that this was not 

something that they just launched without any thought.  (Tr. 920). 

 

Ms. Valenzuela tried to tell Mr. Dietz that she was not going to pretend that she had read 

through the entire code.  She told him that the statutes he cited did not necessarily apply, and that 

they were not all of the applicable code sections.  She was not in a position to review the code 

sections, and did not pretend to be a labor and employment expert; that was why she consulted 
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with outside counsel.  (Tr. 921).  Once Ms. Valenzuela made it clear that she was not prepared to 

discuss the statutes, because the entire statute was not there, and she had relied on outside 

counsel, she did not discuss the Colorado laws.  (Tr. 928). 

 

Ms. Valenzuela stated that Mr. Dietz was contending that the DBP required compulsory 

deductions, and the employee had no choice, Cypress was just taking their money.  She talked to 

him about concepts like unearned income, and tried to send him in the right direction, because he 

was capable of doing research.  She told him that these were concepts that allowed them to get 

comfortable, without going into details.  (Tr. 922).  She recalled that Mr. Dietz talked about 

conditions of employment, effectively trying to say that Cypress was forcing the employees to do 

it.  She talked about at will employment, and that they all had a choice.  She pointed out that the 

statutes he sent were wage statutes, when the persons on the plan were salaried, exempt 

employees.  (Tr. 924).   

 

Ms. Valenzuela wanted to know the gravity of the questions about the DBP, and who she 

needed to get more information to.  She asked Mr. Dietz if additional training would be helpful, 

and he said that was a good idea.  She told him that she would talk to Mr. Surrette about 

additional training.  It was her understanding that Mr. Dietz was satisfied.  She sent an email to 

her team, that it was a good conversation.  (Tr. 927, 930-931, RX 33).   

 

Mr. Nulty told Ms. Valenzuela that Mr. Dietz had told him that it was a good meeting, 

and that he would think about it.  She thought that this was good, and it meant that he had picked 

up on where she was trying to get him, and was thinking about what she told him.  She took it as 

a good sign.  Mr. Dietz also sent her an email thanking her for talking with him.  (Tr. 932, RX 

34).   

 

Ms. Valenzuela had the impression that people were really concerned about the reduction 

in salary, and she wanted to show them some performance results to alleviate these concerns.  

She recommended a training session for the former Ramtron employees.  She wanted to make it 

clear that they were not concerned about threats, and had no hesitation in talking about or 

reassuring people about the legality of the DBP.  She was willing to be as transparent as they 

could.  (Tr. 936). 

 

Ms. Valenzuela stated that the “Tim dynamic” in her email means that, if she took 

everything Mr. Dietz told her as the truth, then there was significant confusion in the Colorado 

office.  This surprised her, because she had not heard anything about it.  But she did not pretend 

to know the organizational structure in Colorado, and she wanted to know if Mr. Dietz was 

uniquely positioned to be hearing about this when they were not.  Either there were a lot of 

people not comfortable with the DBP and Mr. Dietz was coming to her on their behalf, or it was 

just Mr. Dietz with concerns.  She needed to know whom to address.  (Tr. 937-938). 

 

Mr. Dietz sent her an email about passing the Bar, and she congratulated him.  She heard 

no further communication from him about the DBP, which she took as a good sign, because he 

would have come back if he were still confused.  (Tr. 939).   
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Ms. Valenzuela got a copy of Mr. Dietz’s June 5, 2013 memo from Mr. Nulty, who set a 

meeting with her the same day to discuss it.  (Tr. 940, RX 23).  She did not have any context for 

it, and was surprised when she read it.  She sent it to Ms. Joaquin to coordinate with HR.  Ms. 

Valenzuela noted that an allegation of retaliation would set off a red flag, as would a resignation 

or demand for payment.  She needed to think about a few things, and look at the retaliation piece, 

to understand whether she was okay with having a conversation with Mr. Dietz.  (Tr. 941-942).  

She knew that Mr. Surrette would look at the retaliation part, because it was an employee 

relations issue.  (Tr. 943). 

 

Ms. Valenzuela met with Mr. Nulty and Ms. Joaquin at 2:00 that afternoon, and the next 

morning with Mr. Surrette, HR, and Mr. Nulty.  (Tr. 944).  They discovered that Ms. Gustafson 

had been involved in writing the memo to Mr. Dietz, and that Mr. Surrette had suggested some 

language.  (Tr. 947).  It did not surprise her that Mr. Nulty had asked Mr. Dietz to write a 

response, to make sure he understood what had happened, and to capture the learning.  (Tr. 947-

948).   

 

According to Ms. Valenzuela, she was absolutely comfortable with the lack of any 

connection between the April 12 memo and any retaliation.  She stated that no one was even 

remotely upset with Mr. Dietz after he asked about the DBP.  They all walked away assuming 

that he was comfortable, that they had answered his questions, and life went on.  She had 

interactions with Mr. Dietz later, and he did not bring it up.  She could not get there, or make a 

connection, and she was shocked; it made no sense.  She could not see what motive they would 

have to retaliate based on Mr. Dietz asking about the plan; it was so far removed from reality.  

(Tr. 952).  The internal team made a decision to sit down and have a meeting with Mr. Dietz on 

June 7.  (Tr. 954-955).
16

 

 

According to Ms. Valenzuela, the article on employee turnaround is not policy; it is a 

philosophy, and there is a spec which calls for the manager being involved in the turnaround 

process.  The manager would not be involved if it were a termination meeting.  It would be fairly 

common to have an HR rep at such a meeting.  But Mr. Dietz resigned, and there was no need to 

discuss his termination.  She recalled that there was some issue with Mr. Dietz’s laptop, and the 

paperwork was not done for a termination.  There was no opportunity to try a turnaround.  She 

was not going to talk someone out of a career change.  (Tr. 956-961). 

 

EXHIBITS 

 

Complainant’s Exhibits
17

 

 

CX-1 

 This is a copy of Mr. Dietz’s application for single-client certification to the Colorado 

state bar, submitted to the Colorado Supreme Court, dated July 23, 2012.   

                                                 
16

 Ms. Valenzuela was asked if there was a decision made to proceed with the turnaround process, and she answered 

that “There was a decision, yes. . .  there was a decision to sit down and set a meeting with Tim, with Mr. Dietz, 

yes.”  (Tr. 954). 
17

   The parties jointly agreed to classify the following Complainant’s Exhibits as Confidential Business Information 

under 29 C.F.R. §70.26: 7, 8, 15, 16, 18, 21-29, 31, 36, 38-43, 47, 56, 59, and 60.  They are marked with an “*”.  
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CX-2 

 This is a copy of Mr. Dietz’s request to resign from the Colorado bar, dated November 

19, 2012.  

 

CX-3 

 

 This is a Colorado Supreme Court character and fitness form, filled out and signed by 

Brian Todoroff on January 11, 2013, confirming Mr. Dietz’s employment start date as new 

products program manager-2 at Cypress.   

 

CX-4 

  

This is a May 2013 letter announcing the completion of the 2013 Stock Focal Review 

Process, advising Mr. Dietz of the approved grant of stock options, as part of his total 

compensation.  The letter is signed by Sabbas Daniel, Cypress Executive Vice President.    

 

CX-5 

  

This is a May 2013 letter informing Mr. Dietz that he earned his Q113 Quarterly PPSP 

Bonus, which was 80% of his target bonus.  The letter is signed by Sabbas Daniel, Cypress 

Executive Vice President.   

 

CX-6 

  

This is Mr. Dietz’s 90 day initial performance evaluation.  It was digitally signed by Mr. 

Dietz on February 22, 2013.  Mr. Dietz exceeded most expectations in the initiative/execution 

category.  He met expectations in the problem solving category.  He additionally exceeded all 

expectations in the quality category and exceeded most expectations in the 

teamwork/interpersonal skills category.  With respect to future development, the review noted 

that Mr. Dietz was “off to a great start and is still on the learning curve of Cypress systems.  He 

should document gaps in the integration process . . . so the process is improved next time and 

perhaps right now as Ramtron is going through it.  It is good to have Tim on board.”     

 

CX-7* 

  

This is a set of emails between Mr. Dietz and Mr. Nulty on April 12, 2013 concerning 

several issues Mr. Dietz raised about the DBP.   

  

CX-8* 

 

 This is a set of emails between Mr. Dietz and Mr. Nulty on April 12, 2013 concerning 

several issues Mr. Dietz raised about the DBP.   

 

CX-9  
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This is an internal correspondence from Mr. Nulty to Mr. Dietz dated June 4, 2013.  The 

subject line is “(Confidential) Performance Issues Regarding the T20005 Three Week Schedule 

Slip.”   

  

 Mr. Nulty stated that on May 28
th

 he became aware of a three week schedule slip to the 

“Tapeout” milestone for the T20005 project during his meeting with Mr. Todoroff.  As a follow-

up, Mr. Nulty and Mr. Todoroff held a meeting with Mr. Dietz to review the slip.  Mr. Nulty 

discovered three performance issues during the meeting:  

 

1. The project status was allowed to go stale resulting in an automatic lockout from the PM 

system (stale is not updating the system in 10 days) 

2. Mr. Dietz delayed escalating a kid soccer event until the May 29
th

 meeting.  In the 

meeting Mr. Dietz reported the event occurred three weeks ago and he became aware of it 

approximately Wednesday or Thursday last week.  The event was not reported to BMT 

on May 28
th

 nor was it included in the latest status report filed by Mr. Dietz (Friday, May 

24
th

).    

3. Mr. Dietz was unable to adequately explain the details behind the tapeout delay and did 

not know the critical path when asked how a 3 week delay could affect a tapeout date 14 

weeks from now.  

 

 In a paragraph that appears to be inserted using track changes, Mr. Dietz was instructed 

to write a memo on what he did wrong and what he should have done.  This memo must be 

signed by Mr. Nulty and the EVP of Human Resources.  The memo and this correspondence 

would be included in Mr. Dietz’s personnel file. Any future infractions would result in further 

disciplinary action, up to and including termination.  

 

 On the second page of the correspondence, Mr. Nulty informed Mr. Dietz that he failed to 

meet the requirement of knowing his schedule because he could not provide an answer on how 

the 3 week test program slip resulted in a tape out slip of 3 weeks fourteen weeks from now.  Mr. 

Nulty added the following: “After the May 29
th

 meeting I received an email from you that 

‘moving a few tasks around’ eliminated the tapeout slip.  This should have been determined days 

before.”  

 

CX-10 

 

 This appears to be a duplicate of the previous exhibit but with a subject line omitting the 

word “confidential.”   

 

CX-11 

 

 This is an email chain with the subject line “TR20005 WBS.”  On May 15, 2013, Mr. 

Dietz emailed Rainer Hoehler to follow up on a conversation the day before.  He expressed 

several concerns regarding timeliness and shutdowns.  First, he worried about pointing out to the 

team in meetings that tasks are late while seeking input into how the team will get late tasks back 

on track.  Secondly, he was concerned about having messaging getting stalled in committee.  

One of the metrics used by Cypress is the latency between when the MP becomes aware of the 
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program slips and when the issue gets raised up the management chain and within the team.  Mr. 

Dietz suggested a protocol for the management committee to follow to deal with a time 

constraint.  Mr. Dietz added that “there are larger problems affecting morale than holding 

performance to the schedule, but that is beyond my control.”     

 

 Mr. Dietz forwarded this email to Mr. Nulty on May 15
th

.  Mr. Nulty responded the same 

day, asking Mr. Dietz to set up a meeting on the matter and noting that “[y]our position is 

aligned with mine by the way.”  

 

CX-12 

  

 This is Mr. Dietz’s internal correspondence, dated June 5, 2013, responding to Mr. 

Nulty’s allegations and expressing his plans to resign from Cypress.  It is addressed to Tom 

Surrette and contains the subject line: “Response to JEN-1181; Notice of Intent to Terminate 

Employment; Demand for Payment pursuant to the Ramtron International Corporation, Rain 

Acquisition Corporation and Cypress Semiconductor Corporation Merger Agreement […]”   

 

 Mr. Dietz disputed Mr. Nulty’s first allegation that the project status was “allowed” to go 

stale.  Mr. Dietz referenced specific tasks that were behind deadlines, with him attempting to 

resolve those matters while also holding the top level milestone schedule.  Further complicating 

Mr. Dietz’s efforts was the unannounced reassignment of a test engineer from his unit to work on 

RMAs.  According to Mr. Dietz, the test engineering manager admitted concealing the kids 

soccer event at the May 29
th

 meeting.  Mr. Dietz never received a recovery plan from the PE/TE 

group for the shutdown meeting but took the initiative to move tasks around to resolve the 

schedule slip. At this time, Mr. Dietz was locked out of the system by one of the company’s 

“killer applications,” which only exacerbated the problem: “I was doing everything I could to 

contain issues that were snowballing.”   

 

 Mr. Dietz conducted a search on the company’s server and found that Mr. Nulty did not 

issue performance memos for numerous other projects that were as much as 90 days stale.  

According to Mr. Dietz, this was evidence of Respondent’s “selective enforcement of otherwise 

unenforced standards, which appear to me as an unlawful retaliation to the Whistleblower/Ethics 

complaint that I raised on April 12, 2013.”  

 

 Mr. Dietz also disputed Mr. Nulty’s second allegation that he delayed escalating the kids 

soccer event until the May 29
th

 meeting.  Mr. Dietz insisted that as soon as the affected 

employees returned to work after the Memorial Day weekend on May 28
th

, he confirmed that a 

kids soccer situation existed and he immediately brought this up to the business unit manager, 

Rainer Hoehler, both by a personal visit to Mr. Hoehler’s office and by email.  While Mr. Dietz 

was aware that that the specs specify the need to escalate events in real time, he also thought it 

was prudent to investigate and verify before raising red flags.   

 

 Mr. Dietz additionally disputed Mr. Nulty’s third allegation that he did not adequately 

explain the details behind the tapeout delay.  Mr. Dietz could not determine what “adequately 

explain” meant.  Moreover, during the May 29 meeting, he suggested doing a deeper dive on the 
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critical path but was interrupted by Mr. Nulty.  On that basis, he was denied any opportunity to 

explain the details behind the “now resolved tapeout delay.”   

 

 Mr. Dietz noted his refusal to write a memo on what he did wrong and what he should 

have done: “I will do no such thing, because I have done nothing wrong, and this requirement is 

nothing more than bullying with legal implications. Therefore, my response is that I am 

terminating my employment at Cypress.” (emphasis in original).  He agreed to stay onboard until 

July 1
st
 as a professional courtesy.  

 

 Finally, Mr. Dietz demanded payment under the September 25, 2012 amendment, which 

specified several conditions for the vesting of stock, following the Ramtron-Cypress merger.   

According to Mr. Dietz, “[b]y requiring me to adopt and participate in DBP at Cypress, though 

not financially, Cypress has failed to honor Ramtron policies as they apply to me.”        

 

CX-13* 

 

 This is Cypress’s Design Bonus Plan, Document No. 001-58687 Rev. *L. 

 

CX-14 

 

 This is a copy of Cypress’s Global Whistleblower Policy.  The document outlines several 

channels through which complaints can be made and received.  Section 2.11 notes that all 

employees are responsible for cooperating in the investigation of any complaints in which their 

assistance is requested.  Section 2.12 notes that all employees, especially supervisors and 

managers, are responsible for ensuring that no retaliation of any form is taken against an 

employee who reported conduct under this policy, or an employee who cooperates or assists in 

an investigation of conduct under the policy.     

           

CX-15* 

 This is a copy of Cypress’s Program Management Best Practices Spec.   

 

CX-16* 

 

 This is an excerpt of the TR20005 (2Mb FRAM) New Product Plan, version 001-85975 

*B.   

 

CX-17 

 

 This is a copy of an email sent from Mr. Dietz to Rainer Hoehler and Mark Fee on May 

22, 2013, with the subject line: “TR20005 Pre-Shutdown Warning; milestones slipping (Project 

Rev 102).”  Mr. Dietz also forwarded the email to Mr. Nulty and Mr. Todoroff on the same day.  

He alerted everyone of the pre-shutdown warning and flagged a milestone slip as a warning in 

the PM system.  He noted several changes to the project file to accommodate forecast dates and 

attempt to avoid a formal shutdown warning. Mr. Dietz wrote that “the changes are somewhat 

cumulative, but each one pushes milestones separately.”    
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CX-18* 

 

 This is a copy of Cypress’s Project Task List.   

 

CX-19  

 

 This is an email from Mr. Nulty to Mr. Dietz on April 24, 2013.  Mr. Todoroff and Balu 

Sivaraman were also copied on the email.  The subject line of the email is “hot; Invalid waiver 

not following spec 00-00017.”  Mr. Nulty informed Mr. Dietz that this type of waiver requires a 

memo notification and an electronic signature, with approval from a director or higher level 

supervisor.  The memo Mr. Dietz submitted did not have the proper signature and Mr. Nulty 

instructed him to resubmit it.  The email referenced John Groat’s waiver request for a kids soccer 

event on FM33256, where Mr. Groat brought attention to a customer lines-down situation that 

required moving a resource from the TR20005 schedule.   

 

CX-20 

 

 This is copy of an internal correspondence from Mr. Dietz to Rainer Hoehler and Brian 

Todoroff on May 2, 2013, with the subject line “TR20005 2Mb Shutdown Warning.”  Mr. Dietz 

noted that certain tasks, including tasks in the critical path, were behind schedule and would push 

milestones if not completed immediately.  The shutdown would include all engineering activities 

from design tools to product and test engineering.   

 

CX-21* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated August 13, 2013.   

 

CX-22* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated August 23, 2013.   

 

CX-23* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated September 6, 2013.   

 

CX-24* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated September 23, 2013.   

 

CX-25* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated October 7, 2013.   

 

CX-26* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated November 20, 2013.   
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CX-27* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated December 1, 2013.   

 

CX-28* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated January 22, 2014.   

 

CX-29* 

 

 This is a memo from Mark Fee to Rainer Hoehler, dated January 31, 2014.   

 

CX-30 

 

 This exhibit includes Mr. Dietz’s 90 day performance evaluation, and annual 

performance evaluations for seven Cypress employees for January through December 2012, in 

Oregon, India, and Washington, covering January 2012 to December 2012.   

 

CX-31* 

 

 This is a memo from Mr. Nulty to Badri Kothandaraman, dated June 11, 2012.  This 

exhibit also includes subsequent memos from Mr. Nulty on June 13, 2012 and July 8, 2012.    

 

CX-32 

 

 This is a copy of T.J. Rodgers’ February 24, 1988 letter to Vice Presidents and Managers, 

“What to do When a Valued Employee Quits.”  It was published in the July-August 1990 issue 

of the Harvard Business Review.  It encourages Cypress staff to react immediately and to pay 

close attention to the needs of an employee who expresses his or her intention to resign.  Dr. 

Rodgers stated “I realized I have never formally stated our policy on resignations.  Here it is:”   

 

CX-33 

  

 This is Respondent’s position statement to the OSHA investigator handling Mr. Dietz’s 

complaint, dated September 16, 2013.   

 

CX-34 

 

 This is an email from Respondent’s counsel to Mr. Dietz, dated February 11, 2014 

concerning outstanding discovery.   

 

CX-35 

  

 This is a copy of Respondent’s Third Supplemental Responses to Complainant’s First Set 

of Requests for Production of Documents.   
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CX-36* 

 

 This is an undated list of software fixes.   

 

CX-37 

 

 This is an email chain between Victoria Valenzuela (formerly Victoria Tidwell), James 

Nulty, and several other management staff at Cypress.  On April 27, 2013, Ms. Valenzuela 

emailed Mr. Nulty, noting that she that she preferred a one-on-one call with Mr. Dietz to address 

his concerns.  Mr. Nulty replied the same day, indicating his agreement.  On April 22
nd

, Mr. 

Valenzuela followed up with an email to Mr. Nulty, Mr. Surrette, and Ms. Joaquin.  She stated 

that she completed her call with Mr. Dietz and concluded that an information session on DBP 

was needed in Colorado.  She recommended highlighting how the program worked as well as its 

past performance.  She noted that HR and Legal should be present: “Normally, I would not 

include us, but the legality of the program is clearly a topic of conversation there (which I think 

Tim is partly responsible for by the way), so I want to give the clear impression that we are not 

afraid of threats from a legal perspective.”  She also requested a quick conversation that day “to 

understand the Tim dynamic.”   

 

CX-38* 

 

 This is a memo from Ryan Wellsman to Paul Keswick, dated February 4, 2013, with the 

title “DBRB Q412 Payout Review.”   

 

CX-39* 

 

 This is a set of printouts entitled Status Reports: TR20005 F-RAM 2T2C 2MB, dated 

May 10, 2013.   

 

CX-40* 

 

 This is a set of printouts entitled Status Reports: TR20005 F-RAM 2T2C 2MB, dated 

May 18, 2013.  

 

CX-41* 

 

 This is a set of printouts entitled Status Reports: TR20005 F-RAM 2T2C 2MB, dated 

May 22, 2013.  

 

CX-42* 

 

 This is a set of printouts entitled Status Reports: TR20005 F-RAM 2T2C 2MB, dated 

May 24, 2013.   

 

CX-43* 
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 This is a set of printouts entitled Status Reports: TR20005 F-RAM 2T2C 2MB, dated 

May 30, 2013.   

 

CX-55 

  

 This is a copy of Complainant’s Interrogatories.   

 

CX-56* 

 

 This is an affidavit of Mr. Dietz in support of Complainant’s Motion for Summary 

Decision.   

 

CX-57 

 

 This is another copy of Complainant’s Interrogatories.   

 

CX-58 

 

 This is a copy of Complainant’s Combined Motion for Summary Decision and 

Opposition to Respondent’s Motion for Summary Decision.  

 

CX-59* 

 

 This is a memo from Ryan Wellsman to Paul Keswick, dated June 3, 2013.   

 

CX-60* 

 

 This is a printout of Cypress’s A-10 Principles of Program Management.    

 

CX-61 

 

 This is a copy of Mr. Dietz’s employment offer letter and accompanying instructions 

from Cypress, dated November 2, 2012.   

 

CX-62 

 

 This is Mr. Dietz’s pay receipt from Cypress, covering his employment from April 1, 

2013 to April 14, 2013.   

 

CX-64 

 

 This is a chart summary of Mr. Dietz’s financial awards and stock options as of June 9, 

2013.  

 

CX-65 
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 This is Cypress’s New Hire Action Item Checklist for U.S. Regular Employees.  It was 

signed by Mr. Dietz, with the hire date listed as November 12, 2012.  The checklist notes that all 

employees must review the company’s whistleblower policy.   

 

CX-66  

 

 This is a transcript of Mr. Nulty’s March 13, 2014 deposition.     

 

 When asked what happens under the DBP if an employee who is in the plan refuses to 

participate, Mr. Nulty responded that he did not know (CX-66 at 20).  Mr. Nulty described his 

involvement in the Design Bonus Review Board as approving the results that are presented by 

the design group on the quarterly payouts (Id. at 25).  He was “not intimately familiar” with the 

calculations of how payouts under the DBP are made (Id.).   

 

 Respondent’s counsel invoked attorney-client privilege when Complainant asked Mr. 

Nulty if he ever obtained a legal opinion on the legality of the DBP (Id. at 30-31).       

 

CX-67 

 

 This is Mr. Dietz’s offer of employment at Ramtron for the dual-role position of Product 

Development Program Manager and Intellectual Property Attorney. The letter specifies a base 

salary of $135,000, with a $10,000 signing bonus.  The letter is dated April 12, 2012 and is 

signed by Mr. Dietz on May 14, 2012.  It was signed by email by Eric Balzer. 

Respondent’s Exhibits
18

 

 

RX-1* 

  

This is a printout of a training course entitled “A-10 Principles of Program Management.”  

  

RX-2*  

  

This is a document entitled Design Governing Specification and an accompanying 

handout called Design Governing Spec.   

 

RX-3 

  

This is an internal correspondence, dated February 7, 2013, from Mr. Dietz to Mr.  Nulty, 

providing confirmation that Mr. Dietz read and understood the DBP as required by the Pre-

PLRB checklist item # 71.  

 

RX-4* 

  

                                                 
18

  The parties jointly agreed to classify the following Respondent’s Exhibits as Confidential Business Information 

under 29 C.F.R. §70.26: 1, 2, 4, 7, 8, 15-18, 24, 29-33, 38, 40, 42 and 47.  They are marked with an “*”. 
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This is a copy of Cypress’s Program Management Best Practices Spec.   

 

RX-5 

  

This is a set of email exchanges between Mr. Dietz and Mr. Nulty between March and 

May 2013.   

 

RX-6 

  

This is an email chain between Mr. Dietz and Mr. Nulty, with the subject line “Design 

Bonus; 65-06000, 00-00099.”  On April 12, 2013, Mr. Dietz emailed Mr. Nulty, indicating that 

in the next couple of meetings he would like to discuss the DBP as “I have some concerns from a 

legal and an ethical standpoint.”  Mr. Dietz expressed his belief that the DBP was not legal under 

either California or Colorado law.  Mr. Dietz added that he was sending this inquiry pursuant to 

Spec  65-06000 (Code of  Business Conduct and Ethics) and Spec 00-00099 (Global 

Whistleblower Policy).   Mr. Dietz included the following recommendations:  

 

1. Make participation in DBP an opt-in program, or 

2. Rework the DBP to eliminate the 10% compulsory contribution from employee base pay.  

Mr. Dietz also included references to the relevant California and Colorado state labor codes at 

the bottom of his email.   

 

 Mr. Nulty replied to Mr. Dietz the same day, confirming receipt and noting that he would 

have to review with others before responding.  

 

RX-7* 

  

This is an email from Mr. Dietz to Mr. Nulty, dated April 19, 2013.   

 

RX-8* 

  

This is a copy of an email chain between Mr. Nulty and Mr. Dietz, dated April 19, 2013,.   

 

RX-9 

  

This is an email sent from Mr. Nulty to Mr. Dietz on April 24, 2013.  Mr. Todoroff and 

Balu Sivaraman were also copied on the email.  The subject line of the email is “hot; Invalid 

waiver not following spec 00-00017.”  Mr. Nulty informed Mr. Dietz that this type of waiver 

requires a memo notification and an electronic signature, with approval from a director or higher 

level supervisor.  The memo Mr. Dietz submitted did not have the proper signature and Mr. 

Nulty instructed him to resubmit it.  The email referenced John Groat’s waiver request for a kids 

soccer event on FM33256, where Mr. Groat brought attention to a customer lines-down situation 

that required moving a resource from the TR20005 schedule.   

 

RX-10 
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 This is an email chain with the subject line “TR20005 WBS.”  On May 15, 2013, Mr. 

Dietz emailed Rainer Hoehler to follow up on a conversation the day before.  He expressed 

several concerns regarding timeliness and shutdowns.  First, he worried about pointing out to the 

team in meetings that tasks are late while seeking input into how the tam will get late tasks back 

on track.  Secondly, he was concerned about having messaging getting stalled in committee.  

One of the metrics used by Cypress is the latency between when the MP becomes aware of the 

program slips and when the issue gets raised up the management chain and within the team.  Mr. 

Dietz suggested on a protocol for the management committee to follow to deal with a time 

constraint.  Mr. Dietz added that “there are larger problems affecting morale than holding 

performance to the schedule, but that is beyond my control.”     

 

 Mr. Dietz forwarded this email to Mr. Nulty on May 15
th

.  Mr. Nulty responded the same 

day, asking Mr. Dietz to set up a meeting on the matter and noting that “[y]our position is 

aligned with mine by the way.”  

 

RX-11 

 

 This is a copy of an email sent from Mr. Dietz to Rainer Hoehler and Mark Fee on May 

22, 2013, with the subject line: “TR20005 Pre-Shutdown Warning; milestones slipping (Project 

Rev 102).”  Mr. Dietz also forwarded the email to Mr. Nulty and Mr. Todoroff on the same day.  

He alerted everyone of the pre-shutdown warning and flagged a milestone slip as a warning in 

the MP system.  He noted several changes to the project file to accommodate forecast dates and 

attempt to avoid a formal shutdown warning. Mr. Dietz wrote that “the changes are somewhat 

cumulative, but each one pushes milestones separately.”    

 

RX-12 

  

 This is an email exchange between Mr. Nulty and Mr. Dietz.  On May 29, 2013, Mr. 

Nulty emailed Mr. Dietz, with the subject line “TR20005 call.”  He was following up on a phone 

call and identified three concerns:  

 

1. Schedule was allowed to go stale 

2. Mr. Dietz delayed in escalating a kids soccer issues after he became aware of it 

3. Mr. Dietz was unable to explain in sufficient detail whey the test program delay caused 

the tapeout to push by an equal amount.  

 

Mr. Nulty noted that these performance issues would be documented in a memo that would go 

into Mr. Dietz’s personnel file.   

 

 Mr. Dietz responded the same day, stating that he would be preparing a responsive 

memo.  

 

RX-13 

  

 This is an email from Mr. Dietz to Mr. Hoehler, Mr. Nulty, Mr. Todoroff, and Mark Fee, 

sent on May 29, 2013. John Groat and David Still are copied on the email.  The subject line is 



- 54 - 

“TR20005 Schedule Slip – recovery.”  Mr. Dietz wrote that he and Mr. Groat moved some tasks 

around which resulted in pulling the tapeout schedule back to WW36.       

 

RX-14 

 

 This is an email chain between Mr. Nulty and Erica Gustafson, HR Business Senior 

Partner.  On May 29, 2013, Mr. Nulty emailed Kim Kubiak and Mr. Todoroff, asking for input 

on Mr. Dietz’s disciplinary memo.  On May 31, 2013, Ms. Gustafson replied, noting that she 

added a paragraph and some grammatical corrections via track changes.  She also suggested 

incorporating the memo into an Operations Standard of Conduct process warning, which has a 

duration of 90 days.  

 

RX-15* 

 

 This is a copy of Respondent’s Project Status Reports: TR20005 F-RAM 2T2C 2MB, 

dated May 10, 2013.  

 

RX-16* 

 

 This is a copy of Respondent’s Project Status Reports: TR20005 F-RAM 2T2C 2MB, 

dated May 18, 2013.  

 

RX-17* 

 

 This is a copy of Respondent’s Project Status Reports: TR20005 F-RAM 2T2C 2MB, 

dated May 22, 2013.  

 

RX-18* 

 

 This is a copy of Respondent’s Project Status Reports: TR20005 F-RAM 2T2C 2MB, 

dated May 24, 2013.  

 

RX-19 

 

 This appears to be a list of Mr. Dietz’s completed online courses during his employment 

at Cypress.   

 

RX-20  

 This is an internal correspondence from Mr. Nulty to Mr. Dietz dated June 4, 2013.  The 

subject line is “(Confidential) Performance Issues Regarding the T20005 Three Week Schedule 

Slip.”   

  

 Mr. Nulty states that on May 28
th

 he became aware of a three week schedule slip to the 

“Tapeout” milestone for the T20005 project during his meeting with Mr. Todoroff.  As a follow-

up, Mr. Nulty and Mr. Todoroff held a meeting with Mr. Dietz to review the slip.  Mr. Nulty 

discovered three performance issues during the meeting:  
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1. The project status was allowed to go stale resulting in an automatic lockout from the PM 

system (stale is not updating the system in 10 days) 

2. Mr. Dietz delayed escalating a kid soccer event until the May 29
th

 meeting.  In the 

meeting Mr. Dietz reported the event occurred three weeks ago and he became aware of it 

approximately Wednesday or Thursday last week.  The event was not reported to BMT 

on May 28
th

 nor was it included in the latest status report filed by Mr. Dietz (Friday, May 

24
th

).    

3. Mr. Dietz was unable to adequately explain the details behind the tapeout delay and did 

not know the critical path when asked how a 3 week delay could affect a tapeout date 14 

weeks from now.  

 

 In a paragraph that appears to be inserted using track changes, Mr. Dietz was instructed 

to write a memo on what he did wrong and what he should have done.  This memo must be 

signed by Mr. Nulty and the EVP of Human Resources.  The memo and this correspondence 

would be included in Mr. Dietz’s personnel file. Any future infractions will result in further 

disciplinary action, up to and including termination.  

 

 On the second page of the correspondence, Mr. Nulty informed Mr. Dietz that he failed to 

meet the requirement of knowing his schedule because he could not provide an answer on how 

the 3 week test program slip resulting in a tape out slip of 3 weeks fourteen weeks from now.  

Mr. Nulty added the following: “After the May 29
th

 meeting I received an email from you that 

‘moving a few tasks around’ eliminated the tapeout slip.  This should have been determined days 

before.”  

 

RX-21 

 

 This is a set of emails with Mr. Nulty, Mr. Dietz, and Ms. Gustafson.  On June 4, 2013, 

Mr. Dietz emailed Mr. Nulty, noting that he wanted to see the final memo before responding.  He 

also stated that it was inappropriate to include Brian [Todoroff] and Rainer [Hoehler] on a 

confidential employment-related manner, as neither of them was in Mr. Dietz’s management 

chain.   

 

 Mr. Nulty forwarded this email to Ms. Gustafson on the same day, asking for her opinion.  

Ms. Gustafson replied the same day, advising that it would be best to keep Mr. Todoroff and Mr. 

Hoehler off the distribution.   

 

RX-22 

  

 This is an email exchange between Mr. Nulty and Mr. Dietz on June 4, 2013.  Following 

up on Mr. Dietz’s request to remove Mr. Todoroff and Mr. Hoehler from the list, Mr. Nulty 

wrote that they were removed from distribution.       

 

RX-23 
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 This is Mr. Dietz’s internal correspondence, dated June 5, 2013, responding to Mr. 

Nulty’s allegations and expressing his plans to resign from Cypress.  It is addressed to Tom 

Surrette and contains the subject line: “Response to JEN-1181; Notice of Intent to Terminate 

Employment; Demand for Payment pursuant to the Ramtron International Corporation, Rain 

Acquisition Corporation and Cypress Semiconductor Corporation Merger Agreement […]”   

 

 Mr. Dietz disputed Mr. Nulty’s first allegation that the project status was “allowed” to go 

stale.  Mr.  Dietz referenced specific tasks that were behind deadlines, with him attempting to 

resolve those matters while also holding the top level milestone schedule.  Further complicating 

Mr. Dietz’s efforts was the unannounced reassignment of a test engineer from his unit to work on 

RMAs.  According to Mr. Dietz, the test engineering manager admitted concealing the kids 

soccer event at the May 29
th

 meeting.  Mr. Dietz never received a recovery plan from the PE/TE 

group for the shutdown meeting but took the initiative to move tasks around to resolve the 

schedule slip. At this time, Mr. Dietz was locked out of the system by one of the company’s 

“killer applications”, which only exacerbated the problem: “I was doing everything I could to 

contain issues that were snowballing.”   

 

 Mr. Dietz conducted a search on the company’s server and found that Mr. Nulty did not 

issue performance memos for numerous other projects that were as much as 90 days stale.  

According to Mr. Dietz, this was evidence of Respondent’s “selective enforcement of otherwise 

unenforced standards, which appear to me as an unlawful retaliation to the Whistleblower/Ethics 

complaint that I raised on April 12, 2013.”  

 

 Mr. Dietz also disputed Mr. Nulty’s second allegation that he delayed escalating the kids 

soccer event until the May 29
th

 meeting.  Mr. Dietz insisted that as soon as the affected 

employees returned to work after the Memorial Day weekend on May 28
th

, he confirmed that a 

kids soccer situation existed and he immediately brought this up to the business unit manager, 

Rainer Hoehler, both by a personal visit to Hoehler’s office and by email.  While Mr. Dietz was 

aware that that the specs specify the need to escalate events in real time, he also thought it was 

prudent to investigate and verify before raising red flags.   

 

 Mr. Dietz additionally disputed Mr. Nulty’s third allegation that he did not adequately 

explain the details behind the tapeout delay.  Mr. Dietz could not determine what “adequately 

explain” means.  Moreover, during the May 29 meeting, he suggested doing a deeper dive on the 

critical path but was interrupted by Mr. Nulty.  On that basis, he was denied any opportunity to 

explain the details behind the “now resolved tapeout delay.”   

 

 Mr. Dietz noted his refusal to write a memo on what he did wrong and what he should 

have done: “I will do no such thing, because I have done nothing wrong, and this requirement is 

nothing more than bullying with legal implications. Therefore, my response is that I am 

terminating my employment at Cypress.” (emphasis in original).  He agreed to stay onboard until 

July 1
st
 as a professional courtesy.  

 

 Finally, Mr. Dietz demanded payment under the September 25, 2012 amendment, which 

specified several conditions for the vesting of stock, following the Ramtron-Cypress merger.   
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According to Mr. Dietz, “[b]y requiring me to adopt and participate in DBP at Cypress, though 

not financially, Cypress has failed to honor Ramtron policies as they apply to me.”   

 

RX-24* 

 

 This is a copy of a Stale Schedule Report, dated May 29, 2013.   

 

RX-25      

 

 This is a set of emails dated June 4 and 5, 2013.  On June 5
th

, Mr. Dietz emailed Mr. 

Nulty his response to the memo and his notice of intent to terminate.  Mr. Nulty forwarded this 

email to Thomas Surrette the same day, requesting a phone call to discuss the situation.  A 

portion of the exhibit is redacted.     

 

RX-26 

 

 This is an email from Mr. Dietz on June 7, 2013, with the subject line “Last day at 

Cypress.”  It is addressed to his “[c]olleagues, mentors, and most importantly, my friends.”  He 

explained that as of Wednesday of that week, he planned on resigning on July 1
st
.  However, he 

changed his mind and decided to resign immediately after concluding that his work environment 

made “holding out until July 1 unworkable.”  Mr. Dietz was taking a few months off and then 

setting up a small law practice in Colorado Springs in the fall.  He included his email and mobile 

phone number in the email in case anyone needed to reach him.  

 

RX-27 

 

 This is Cypress’s New Hire Action Item Checklist for U.S. Regular Employees.  It was 

signed by Mr. Dietz, with the hire date listed as November 12, 2012.  The checklist notes that all 

employees must review the company’s whistleblower policy.   

 

RX-28 

 

 This is a copy of Cypress’s Global Whistleblower Policy.  The document outlines several 

channels through which complaints can be made and received.  Section 2.11 notes that all 

employees are responsible for cooperating in the investigation of any complaints in which their 

assistance is requested.  Section 2.12 notes that all employees, especially supervisors and 

managers, are responsible for ensuring that nor retaliation of any form is taken against an 

employee who reported conduct under this policy, or an employee who cooperates or assists in 

an investigation of conduct under the policy.   

 

RX-29* 

 

 This is a copy of the Respondent’s Design Bonus Plan. 

 

RX-30* 

 



- 58 - 

 This is a draft of Mr. Dietz’s complaints about the DBP, sent to Diane Ratliff on April 11, 

2013.   

 

RX-31* 

 

 This is a series of emails that is redacted, between Mr. Surrette and Mr. Nulty concerning 

Mr. Dietz’s complaints about the DBP. 

 

RX-32* 

 

 This is a series of emails reflecting that Mr. Nulty copied Mr. Surrette with Mr. Dietz’s 

concerns about the DBP.   

 

RX-33* 

 

 This is a series of emails between Mr. Nulty and Ms. Tidwell, in which Mr. Nulty 

forwarded Mr. Dietz’s concerns about the DBP on April 12, 2013, and asked her to review and 

advise.  Ms. Tidwell advised Mr. Nulty of the results of the phone meeting with Mr. Dietz on 

April 22, 2013. 

 

RX-34 

 

 This is an email from Mr. Dietz to Ms. Joaquin and Ms. Valenzuela (formerly Tidwell) 

on April 22, 2013.  Mr. Dietz thanked them for taking the time to speak to him.  A portion of the 

exhibit is redacted.  

 

RX-35 

 

 This is a copy of Cypress’s Performance Management Evaluation Process and Forms.   

 

RX-36 

 

 This is a copy of Cypress’s Misprocess and Operations Standards of Conduct for 

Employees at Wafer Labs.  

 

RX-37 

 

 This appears to be an Outlook calendar event, scheduled for April 11, 2013, concerning a 

meeting on the Design Governing Spec, Design Bonus Spec, and RYW-553, organized by David 

Still.  

 

RX-38* 

 

 This is an internal correspondence from Ryan Wellsman  to Paul Keswick, dated 

December 10, 2012.   
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RX-39 

  

 This is a set of Manager Annual Performance Evaluations for January through December 

2012, for employees in Oregon, India, and Washington, and Mr. Dietz’s 90 day performance 

evaluation.   

 

RX-40* 

 

 This is an excerpt of the TR20005 (2Mb FRAM) New Product Plan, version 001-85975 

*B.   

 

RX-41 

 

 This is a letter, dated May 6, 2013, from Paul Keswick, Cypress’s Executive Vice 

President, to an unidentified senior design engineering manager, and a letter to an electrical 

design engineering principal.  According to the letter, an investigation revealed that there were a 

series of issues ranging from business process gaps to extremely poor judgment.  As a result, the 

manager’s focal increase was reduced by 25%.  The employee was also expected to write a 

memo on what he did wrong and what should have been done.  This memo had to be signed off 

by both the EVP of New Product Development and the EVP of Human Resources.  The memo 

and this letter were to be held in the employee’s personnel file for one year.    

RX-42* 

  

This is a copy of Cypress’s 2012 Staffing Correspondence and Spreadsheets.  

 

RX-43 

  

This is an internal correspondence from Mr. Nulty to Ajoo Cherian, dated July 8, 2012.  

Mr. Nulty wanted Mr. Cherian to establish a meeting on managing weekly audit problems and 

late goals.   

 

RX-44 

  

This is a July 1, 2013 letter from Ms. Valenzuela to Mr. Dietz.  Ms. Valenzuela informed 

Mr. Dietz that, in response to his June 5
th

 memo, he was entitled to Ramtron stock acceleration 

because he was a former Ramtron employee who resigned within one year, and not because of 

his proffered legal theory.  

  

With respect to Mr. Dietz’s allegation of adverse employment action based on Mr. 

Nulty’s disciplinary memo, Ms. Valenzuela wrote that Mr. Dietz may have jumped to 

conclusions:  

 

The nature and tone of Jim’s memo is completely consistent with the type of 

feedback that Jim regularly provides to his direct reports.  I understand that you 

are relatively new to Cypress, but we are a Company that is open and candid 

about feedback.  I can assure you that neither Cypress, nor Jim Nulty, has taken 
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any adverse action toward you as a result of you voicing concerns about the 

Design Bonus Program.  In fact, Jim himself asked me to work with you to ensure 

your concerns were addressed, and to follow-up with him so he could ensure you 

were fully satisfied with the information you received.  To that end, I reported 

back to him that you and I had a frank and productive discussion about the Design 

Bonus Program, your concerns as a manager and the advice that I provided to you 

on messaging.  I certainly welcomed your feedback as did Jim.  As a result of our 

conversation, we learned that more information with respect to the Design Bonus 

Program is needed for our employees in Colorado, and that training has been 

scheduled.  From our perspective and Jim’s, the results of your feedback and our 

legal discussion were extremely positive.    

 

(RX-44 at 1).  

  

Lastly, Ms. Valenzuela reminded Mr. Dietz of his obligation to maintain confidentiality 

and attorney-client privilege, even after his resignation.  She emphasized that any 

communication in which he sought legal advice from any attorney representing Cypress was 

subject to the privilege (Id. at 2).   

 

RX-45 

  

This is an email exchange between Mr. Dietz and Mr. Nulty.  On May 21, 2013, Mr. 

Dietz asked Mr. Nulty for permission to take leave to attend his Colorado bar admission 

ceremony and whether he should submit a PTO request.  Mr. Nulty responded, “No, you can owe 

me the time:)”.  Mr. Dietz replied by thanking Mr. Nulty.  

 

RX-46 

  

This is Mr. Dietz’s employment questionnaire, completed after Cypress’s acquisition of 

Ramtron.  According to the questionnaire, Mr. Dietz’s last evaluation while at Ramtron (2012) 

was positive.  Mr. Dietz outlined several examples of conflict management with staff and 

supervision.  

 

RX-47* 

  

This is a memo from Mr. Nulty to Paul Keswick, dated June 14, 2013.        

 

RX-49
19

 

  

This is a copy of a document entitled “Ramtron FAQs” dated October 16, 2012.   

 

RX-50 

  

                                                 
19

 RX 48, Mr. Dietz’s deposition transcript, was marked for identification only. 
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This is an email from Mr. Dietz to Mr. Nulty on May 9, 2013, with the subject line 

“Colorado Bar Exam Results.”  In the email, Mr. Dietz included the link to the state’s recent bar 

pass list.  

 

RX-51 

  

This is a printout of Colorado labor law statutes and applicable caselaw citations.   

 

RX-52 

  

This is a set of Mr. Dietz’s performance reviews at Intel.   

 

  

ISSUES 

 

 The following issues are presented for resolution: 

 

1. Whether Mr. Dietz engaged in protected activity under the Act. 

2. If so, whether the Respondent was aware of Mr. Dietz’s protected activity. 

3. Whether Mr. Dietz suffered adverse employment action. 

4. If so, whether Mr. Dietz’s protected activity contributed to the adverse employment 

action. 

5. Whether the Respondent had a legitimate non-discriminatory reason for any adverse 

employment action, or whether such reason was pretextual. 

 

 

DISCUSSION 

 

 The Sarbanes-Oxley Act states in pertinent part: 

 

No company with a class of securities registered under section 12 of the 

Securities Exchange Act of 1934 (15 U.S.C. 78l) or that is required to file 

reports under section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 

78o(d), or any officer, employee, contractor, subcontractor, or agent of such 

company, may discharge, demote, suspend, threaten, harass, or in any other 

manner discriminate against an employee in the terms and conditions of 

employment because of any lawful act done by the employee - - 

 

(1) to provide information, cause information to be provided, or 

otherwise assist in an investigation regarding any conduct which 

the employee reasonably believes constitutes a violation of 

sections 1341, 1343, 1344, or 1348, any rule or regulation of the 

Securities and Exchange Commission or any provision of Federal 

law relating to fraud against shareholders, when the information or 

assistance is provided to or the investigation is conducted by - - 
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(A) a Federal regulatory or law enforcement agency; 

 

(B) any Member of Congress or any committee of 

Congress; or 

 

(C) a person with supervisory authority over the  

employee (or such other person working for the 

employer who has the authority to investigate, 

discover, or terminate misconduct) 

 

18 U.S.C. § 1514A (a)(1); see also 29 C.F.R. § 1980.102(a), (b)(1). 

 

 Title 18 U.S.C. § 1514A(b)(2) provides that an action under Section 806 of the Act will 

be governed by 49 U.S.C. § 42121(b), which is part of Section 519 of the Wendell Ford Aviation 

Investment and Reform Act for the 21
st
 Century (the AIR 21 Act).  Because of its recent 

enactment, the Sarbanes Oxley Act lacks a developed body of case law.  As the whistleblower 

provisions of Sarbanes-Oxley are similar to whistleblower provisions found in many federal 

statutes, it is appropriate to refer to case authority interpreting these whistleblower statutes. 

 

The Parties Are Covered under the Sarbanes-Oxley Act 
 

 The Respondent, Cypress Semiconductor Corporation, delivers high-performance, 

mixed-signal, programmable solutions for a large span of products including touch screens, USB 

controllers, and multimedia handsets.  The Respondent has locations in the United States and 

internationally.  The Respondent is a company within the meaning of the Act, as it has a class of 

securities registered under Section 12 of the Securities Exchange Act of 1934, and is required to 

file reports under Section 15(d) of the Securities Exchange Act of 1934.  Mr. Dietz, the 

Complainant, was hired by the Respondent on November 12, 2012.  There is no dispute that the 

Respondent and Mr. Dietz are covered under the provisions of SOX.   

 

Merits of the Claim 
 

 In a Sarbanes-Oxley whistleblower case, the Complainant must establish by a 

preponderance of the evidence that:  (1) he engaged in protected activity as defined by the Act; 

(2) his employer was aware of the protected activity; (3) he suffered an adverse employment 

action; and (4) circumstances are sufficient to raise an inference that the protected activity was 

likely a contributing factor in the unfavorable action.  Macktal v. U.S. Dep’t of Labor, 171 F.3d 

323,327 (5
th

 Cir. 1999).  The foregoing creates an inference of unlawful discrimination, and with 

respect to the nexus requirement, proximity in time is sufficient to raise an inference of 

causation.   

 

 When a whistleblower case proceeds to a formal hearing before an Administrative Law 

Judge, a complainant must demonstrate by a preponderance of the evidence that protected 

activity was a contributing factor in the unfavorable action alleged in the complaint.  See, 

Trimmer v. U.S. Dep’t of Labor, 174 F.3d 1098, 1101-02 (10
th

 Cir. 1999); Dysert v. Sec’y of 

Labor, 105 F.3d 607, 609-10 (11
th

 Cir. 1997).  Once a complainant meets this requirement, he is 
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entitled to relief unless the respondent demonstrates by clear and convincing evidence that it 

would have taken the same unfavorable personnel action in the absence of any protected 

behavior.   

 

 In Marano v. Dep’t of Justice, 2 F.3d 1137 (Fed. Cir. 1993), interpreting the 

whistleblower protections of 5 U.S.C. § 1221(e)(1), the Court observed: 

 

The words “a contributing factor” . . . mean any factor which, alone or in 

connection with other factors, tends to affect in any way the outcome of the 

decision.  This test is specifically intended to overrule existing case law, which 

requires a whistleblower to prove that his protected conduct was a “significant,” 

“motivating,” “substantial,” or “predominant” factor in a personnel action in order 

to overturn that action. 

 

Id. at 1140 (citations omitted). 

 

 If the Complainant meets this burden of proof, the Respondent may avoid liability by 

presenting evidence sufficient to clearly and convincingly demonstrate a legitimate purpose or 

motive for the adverse personnel action.  Yule v. Burns Int’l Security Serv., Case No. 1993-ERA-

12 (Sec’y May 24, 1995).  While there is no precise definition of “clear and convincing,” the 

Secretary and the courts recognize that this evidentiary standard is higher than a preponderance 

of the evidence, but less than beyond a reasonable doubt.   

 

 If the Respondent is able to meet this burden, the inference of discrimination is rebutted.  

In order to prevail, the Complainant must show that the rationale offered by the Respondent was 

pretextual, i.e., not the actual motivation.  Overall v. Tennessee Valley Auth., Case No. 1997-

ERA-53, ARB Nos. 98-111, and 128 (ARB April 30, 2001).  As the Supreme Court noted in St. 

Mary’s Honor Ctr. V. Hicks, 509 U.S. 502 (1993), a rejection of an employer’s proffered 

legitimate, nondiscriminatory explanation for adverse action permits rather than compels a 

finding of intentional discrimination.   

 

Protected Activity 
 

 “Protected activity,” as defined under the Act and regulations, includes providing to an 

employer information regarding any conduct which the employee reasonably believes constitutes 

a violation of various fraud provisions of Title 18 of the U.S. Code (18 U.S.C. §§ 1341, 1343, 

1344, or 1348), any rule or regulation of the SEC, or any provision of Federal law relating to 

fraud against shareholders.  The statutory language makes it clear that the Complainant is not 

required to show that the reported conduct actually constituted a violation of the law, but only 

that he reasonably believed that the Respondent violated one of the enumerated statutes or 

regulations.  The standard for determining whether the Complainant’s belief is reasonable 

involves an objective assessment. 

 

 In this case, Mr. Dietz alleges that he engaged in protected activity because he had a 

reasonable belief that the Respondent’s Design Bonus Plan (DBP) violated federal mail and wire 

fraud statutes, and he raised his concerns about the DBP to his supervisor, Mr. Nulty, as well as 
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Respondent’s legal department.  It is clear from the evidence and Mr. Dietz’s testimony that he 

firmly believed the Respondent’s DBP was illegal in Colorado and California.  It is not 

dispositive, as argued by the Respondent, that Mr. Dietz did not characterize this plan as “fraud” 

or “fraudulent.”  It is the nature of the conduct complained of that is determinative – that is, an 

employee need only identify the specific conduct that he believes to be illegal.  No magic words 

are required.  See, e.g., Gladitsch v. Neo@Ogilvy, 2012 WL 1003513 at * 4-8 (S.D.N.Y. 2012) 

(holding that allegation of fraud is not a necessary component of protected activity under Section 

1514A and that plaintiff “has alleged sufficiently that she reasonably believed that the pricing 

scheme, which overcharged IBM, violated an enumerated category of misconduct under SOX," 

and "her communications with supervisors … identifies specifically the overcharges … she 

believed to be unlawful."); Lockheed Martin v. Adm. Review Bd., USDOL, No. 11-9524 (10th 

Cir. 2013) (complainants who report violations of 18 U.S.C. §§ 1341, 1343, 1344, and 1348 are 

not required to also establish that such violations relate to fraud against shareholders).  Indeed, a 

complainant is only required to identify a specific type of conduct he believes to be illegal.  See 

Ashmore v. CGI Group Inc., 2012 WL 2148899 at *6  (S.D.N.Y. 2012), ("the fact that [the 

plaintiff] did not specifically inform [the employer] … of his belief that the scheme involved 

mail or wire fraud, or his reasons for thinking so, does not mean that the information he 

communicated was insufficiently specific to count as activity protected by § 806.”).   

 

 Here, Mr. Dietz specifically identified the conduct that he believed to be illegal, and he 

cited to state statutes that he believed were on point.  His memorandum to Mr. Nulty, and his 

discussions with Ms. Valenzuela and Ms. Joaquin leave no doubt that he was questioning the 

legality of the DBP. 

 

 SOX brings within its ambit fraud that is reasonably believed to involve the use of 

interstate mail, wires, or banks; in other words, the federal jurisdictional component.
20

  Mr. Dietz 

clearly believed that Respondent was carrying out a fraudulent scheme by violating state laws on 

payment of wages to its employees, a scheme that necessarily implicated interstate mail, wires, 

and banks.  Mr. Dietz was not required to specifically allege a “federal” crime; he was only 

required to identify the specific conduct he believed to be illegal.  Again, no magic words were 

required.
21

   

 

 Nor is it all relevant that Mr. Dietz did not raise his concerns about the DBP directly to 

the Audit Committee, and it does not follow, as the Respondent argues, that because Mr. Dietz 

                                                 
20

 As I noted in my Order denying the parties’ cross motions for summary judgment, while the use of the mails or 

wires in furtherance of an alleged fraudulent scheme is an essential jurisdictional element to establish the offense of 

wire or mail fraud, these elements are expansive, and encompass virtually any connection to the mails or wires.   

One need only mail or cause to be mailed some matter or thing for the purposes of executing the scheme to defraud.  

A defendant need not actually mail anything him or herself; a mere reasonable anticipation that mail will be used 

suffices.  Indeed, it suffices to establish that mailing is a sender’s regular business practice.  The mails need not be 

used as an essential element of a fraudulent scheme; it is sufficient that mailing be incident to an essential part of the 

scheme.  Nor is it required that false representations themselves be transmitted by mail.  Similarly, telephone calls, 

faxes, and emails may qualify as jurisdictional wire communications.  The jurisdictional wire communication 

element can be inferred from circumstantial evidence, such as evidence that the defendant had a fax machine.   
21

 There is no question that the use of the mails and wires, as well as banks, was implicated in the Respondent’s 

administration of its DBP.  The Respondent conducted training over the internet, communicated over the telephone 

and internet, sent communications by mail, and made direct deposits of employee’s pay, minus the DBP deductions, 

to banks. 
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did not do so, he could not have believed that any fraud was occurring.  Mr. Dietz observed the 

requirements of the Respondent’s own Global Whistleblower specification, which instructs 

employees to raise their concerns to their supervisor, HR, or the Legal Department.  Mr. Dietz 

chose to raise his concerns with his immediate supervisor, in accordance with this 

specification.
22

 

 

 Not only did Mr. Dietz identify the specific conduct he believed to be illegal, the 

compulsory deductions under the DBP, as well as the state statutes that were implicated, he made 

his complaints under the auspices of the Respondent’s own Code of Business Conduct and 

Ethics, and Global Whistleblower Policy.  It is hard to understand how the nature of his 

complaint could have been any clearer. 

 

 The Respondent’s attempts to characterize Mr. Dietz’s complaints as anything but fraud 

are not persuasive.  Thus, the Respondent states that 

 

The second supposed basis for a belief that fraud was occurring is an innovation 

introduced only after Complainant’s asserted protected conduct.  Complaint’s affidavit 

confirms that the issue of the offer letters arose only during Complainant’s April 22, 2013 

conversation with Ms. Valenzuela, and Complainant investigated the issue only after that 

conversation. 

 

Respondent’s Brief at 6.  There is no dispute that the offer letters to the Ramtron employees did 

not disclose the mandatory application of the DBP to certain of those employees.  During Mr. 

Dietz’s meeting with Ms. Valenzuela, she told him that the DBP was described in letters offering 

employment to new employees, and indeed Mr. Dietz found “boilerplate” language to that effect 

in the Respondent’s specifications.  It is not clear when Mr. Dietz learned that the offer letters 

actually given to the Ramtron employees did not include that “boilerplate” language, or any 

description of the DBP.  But whether he knew of this deception at the time he made his April 12, 

2013 whistleblower complaint or later is entirely irrelevant to the question of whether he 

believed that the Respondent’s use of the DBP was fraudulent.  If anything, it confirmed his 

suspicions.   

 

 The Respondent’s claim that Mr. Dietz “did not act as though he believed fraud was 

occurring” is nonsensical.  See Respondent’s Brief at 7.  It is true, as claimed by the Respondent, 

that Mr. Dietz interpreted the Respondent’s Whistleblower Policy as assigning responsibility for 

handling any complaints regarding fraud to the Audit Committee.  But this did not require Mr. 

Dietz to make his complaint directly to the Audit Committee, nor does the fact that Mr. Dietz 

made his complaint to his supervisor, an option specifically provided by the Respondent’s 

Policy, signify that he did not believe fraud was occurring.  Nor is it significant that he did not 

“reach out” to the Audit Committee “even when” he alleged that he was suffering retaliation.  

Again, the Respondent’s own Whistleblower Policy provides several methods for employees to 

lodge complaints; Mr. Dietz chose one of them.  The next step was up to the Respondent, and it 

was Mr. Nulty and Mr. Surrette who chose to direct Mr. Dietz’s complaints to the Legal 

Department as opposed to the Audit Committee. 

                                                 
22

 As Mr. Dietz observed, the specification places the responsibility of forwarding an employee’s report to the Legal 

department or to the Audit Committee on the person receiving it, which in this case was Mr. Nulty. 
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 The Respondent argues that Mr. Dietz’s proposed solution for making the DBP legal had 

nothing to do with correcting a “misrepresentation;” the problem he identified was the 

compulsory deductions, and his solution was to eliminate them, and he “did not suggest further 

disclosure concerning the Design Bonus Plan or state wage laws nor any other action that would 

cure fraud.”  Respondent’s Brief at 7-8.  I am at a loss as to how to interpret this argument, other 

than as a suggestion that because Mr. Dietz did not identify any type of “misrepresentation,” or 

suggest any cure for such a “misrepresentation,” he could not have believed fraud was occurring.  

Again, this argument is simply nonsensical. 

 

 In the same vein, the Respondent argues that, because Mr. Dietz did not believe that any 

of the FAQs contained a misrepresentation, he could not have believed there was any fraud going 

on.  Respondent’s Brief at 8.  According to the Respondent, if Mr. Dietz’s problems with the 

DBP were that the FAQ misrepresented that Cypress would follow the law, any such concerns 

should have been completely resolved when Ms. Valenzuela told him they had a “legal opinion” 

that it did comply with the law.  But Mr. Dietz’s concerns were not limited to the narrow issue of 

whether the Respondent “misrepresented” the applicability or legality of the DBP, in its FAQs or 

otherwise.  His concerns clearly were with the existence of the plan itself.   

 

 I note that the Respondent takes Mr. Dietz to task for not being satisfied with “this 

evidence,” that is, Ms. Valenzuela’s representation that there was a legal opinion, of its “good 

faith” regarding its representation that the DBP complied with the law, but continuing to state 

“again and again” that the Respondent had not explained to him how the deductions were legal.  

As discussed supra, the Respondent’s protestations of “good faith” based on the existence of a 

“legal opinion” are entirely unpersuasive.  There has been absolutely no explanation as to why 

the compulsory deductions are legal, which is the core of Mr. Dietz’s concern.  It would not 

seem to be a difficult question to answer, especially if there were a “legal opinion” specifically 

addressing the issue.  The fact that it has not speaks volumes. 

 

 I also find that Mr. Dietz’s complaint was objectively reasonable.  After months of 

discovery, almost four days of hearing, and extensive briefing, there is yet to be any explanation 

from the Respondent as to how the provisions of its DBP comport with applicable laws, and is 

not a plan that illegally takes money from its employees in order to spur productivity.  That is all 

that Mr. Dietz was asking, and the answer has never been provided. 

 

 Under the Respondent’s DBP, employees subject to the plan automatically forfeit ten 

percent of their pay until after the completion of a project, when the bonuses can be tallied up.  

This is not a “salary reduction” that is allowable because Colorado is an “at will” employment 

state, nor is it a “voluntary contribution” to any sort of defined benefit program.
23

  It is a 

substantial portion of the employee’s pay that is withheld by the Respondent, contingent on the 

                                                 
23

 If the “contribution” to the DBP was accurately characterized as a “salary reduction,” as opposed to a deduction, 

and an employee had a salary of $100,000 at the start of a project, his salary would be “reduced” to $90,000.  Absent 

some sort of “raise,” at the start of the next project, presumably his “reduced” salary would then be again “reduced,” 

to $81,000.  After a few more projects, his salary would be “reduced” to nothing at all.  Although it is not entirely 

clear, apparently everything “resets” at the conclusion of a project, with the 10% “pay reduction” being restored.  

CX 47.   
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end performance on the project.  The employee has no say in whether to “contribute” to this plan 

– it is a condition of employment.  Nor does the employee have control over the end result, 

which is judged on the project as a whole.  One non or underperforming employee who causes 

the project to fail or to come in late means that all of the employees on the project can forfeit 

their contributions.  If an employee leaves before the completion of the project, he or she also 

forfeits his or her deductions to the Respondent.   

 

 The DBP was not designed to benefit Respondent’s employees; it was designed for the 

purpose of increasing earnings by the Respondent.  It is a bonus plan that forces the 

Respondent’s employees to gamble their own money (“skin in the game”) for the possibility of a 

higher return in the form of a bonus, calculated in a fashion that is unpredictable and 

incomprehensible to the average employee.  The Respondent benefits if this gamble pays off, in 

the form of increased productivity; if it does not, the employees lose their money.  An employee 

who leaves the Respondent before the quarterly payouts forfeits his or her entire wage deduction 

to the Respondent. 

 

 In attempting to establish that Mr. Dietz’s concerns about the legality of the DBP were, 

as Mr. Surrette put it, a “non-event,” the Respondent has conquered a number of straw men.  Of 

course, the salaries of the former Ramtron employees that were identified in their offer letters 

were not “earned income” at the time the offers were made, and Mr. Dietz never claimed that 

they were.  But they established these employees’ starting rate of pay.  As the employees earned 

their income at the stated rate of pay, the Respondent made the compulsory deductions, 

withholding a percentage of the agreed salary from their “earned income.”
24

  There can be no 

dispute that these are, in fact, as characterized by the Respondent itself, “deductions.”  Indeed, 

there would be no “skin in the game” if they were not.   

 

 Mr. Dietz was clearly concerned about not only the legality of the plan as it applied to all 

of Respondent’s employees, but also about the fact that the Respondent did not disclose the 

existence of the DBP to the Ramtron employees when it made offers of employment to them. 
25

 

As Mr. Surrette admitted, the offer letters to the Ramtron employees did not include any 

language about the DBP.  Nor did any of the information provided to the Ramtron employees put 

them on notice that their salaries would be subject to mandatory deductions under the DBP.  Nor 

did the Respondent mention the DBP during its new employee orientation for former Ramtron 

employees.   

 

 The Respondent’s attempts to support its claim that there is no evidence that it concealed 

the DBP plan from the Ramtron employees are misleading, and mischaracterize the testimony.  

See Respondent’s Response at 16.  Thus, Mr. Still testified that he explained to the Ramtron 

employees that they should probably know about the DBP, and started explaining it to them, 

after they started working for Cypress and reporting to him – not “when they started with 

                                                 
24

 Nor is it all relevant whether this deduction is pre-or post-taxes. 
25

 I note that the Respondent’s DBP FAQs state that the offer letter for a design engineer will reflect the “higher base 

salary, with a clear explanation of what will happen when an employee participates in the DBP, which will result in 

higher variable pay.”  The FAQ indicates that it is important to communicate the total compensation potential in 

order to attract high performers.  CX 47, § 5.2.  Apparently it was not important to communicate this to the former 

Ramtron employees. 
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Cypress,” or before they were “enrolled.”
26

  Nor is it relevant that the former Ramtron 

employees, who were hired in November 2012, were required to sign off on the Design 

Governing Specification before their project launched in March 2013, or that they were invited 

to formal training on the DBP in April 2013.  And while the Respondent challenges Mr. Dietz’s 

testimony that employees complained to him about the terms of the DBP elsewhere in its briefs, 

it then claims that these complaints also “clearly impl[y] that the terms were disclosed to the 

employees.”  Respondent’s Response at 16.  Of course, they do no such thing. 

 

Mr. Dietz testified that he heard concerns and complaints from a number of the Ramtron 

employees, who were not advised about the DBP when they were offered positions.
27

  Mr. Still 

acknowledged that he discussed these concerns with Mr. Dietz on multiple occasions, and that 

Mr. Dietz had concerns about the legality of concealing the DBP, and then invoking it after the 

offers of employment were made and accepted by the Ramtron employees.
28

 

 

 Concerns about the legality of the DBP are not erased by the fact that all employees 

subject to the DBP sign off on the applicable terms every time a project is launched.  As Mr. 

Dietz points out, the terms of the DBP are not comprehensible.  It is “complicated and 

confusing” (Tr. 120; 4-16; 5-10), and Mr. Nulty, who serves on the Design Bonus Review Board, 

and Mr. Still, who has participated for years in the DBP, and lost thousands of dollars working 

on several projects, do not fully understand how the 55-page DBP works.
29

  

 

The fact that the employees sign off on the DBP, on condition of losing their jobs 

otherwise, does not mean that they knowingly consent to its application to their pay.  Nor, as the 

Respondent seems to argue, would the employees’ full and knowing consent to participation in 

the DBP make it legal. 

 

 The Respondent argues that any concerns Mr. Dietz had about the legality of the DBP 

were completely resolved once Ms. Valenzuela informed Mr. Dietz that the Respondent had 

obtained a “legal opinion” for the plan.  Mr. Dietz was not required to take Ms. Valenzuela’s 

                                                 
26

 Mr. Still’s testimony made it clear that the former Ramtron employees, who started in November 2012, were not 

assigned to a project subject to the DBP until March 2013 (Tr. 140).  Perhaps this is when they were “enrolled.” 
27

 It is not relevant, as the Respondent seems to believe, that Mr. Dietz did not identify any specific person who 

raised any concerns about the DBP.  Respondent’s Response at 13.  It is clear that the complaints and concerns Mr. 

Dietz was hearing from former Ramtron employees were part of the catalyst that led him to look further into the 

DBP.   
28

 Again, the Respondent’s claim that “There was no concealment of the Design Bonus Plan” is demonstrably false – 

the existence of the DBP was concealed from the Ramtron employees until after they accepted their offers of 

employment.  See Respondent’s Response at 3, fn. 1.  Additionally, the Respondent’s claim that Mr. Still testified 

that he tried to explain to Mr. Dietz why the DBP was not illegal is a mischaracterization of the record.  Mr. Still 

testified that Mr. Dietz was concerned that it was illegal to invoke the DBP when it was not in the offer letter, which 

was a contract.  Mr. Still did not recall his exact response, but stated that he made a comment to the effect of, why 

would this be illegal, or any different than a company cutting your salary when they get into trouble, or terminating 

you because you are an at-will employee.  He conceded that he probably did not understand the law, but to him, it 

did not seem like it was illegal.  Tr. 143-144.  There is nothing in the record to suggest that Mr. Still “tried to 

explain” to Mr. Dietz why the DBP was not illegal.  Nor did he offer any such explanation at the hearing. 
29

 On other projects, Mr. Still has earned substantial bonuses. 
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word on this, especially since she offered not a scintilla of reasoning as to why the DBP was 

legal, something she could have easily done without implicating any attorney client privilege.
30

   

 

 The Respondent’s representations to Mr. Dietz about its efforts to vet the legality of the 

DBP were not in good faith, and were misleading.  Up until Ms. Valenzuela’s testimony at the 

hearing, the clear inference fostered by the Respondent was that it had obtained a written legal 

opinion specifically addressing the legality of the DBP.  But this was not true.  As became clear 

at the hearing, the Respondent did not obtain a written legal opinion on the legality of the DBP, 

and to the extent that Ms. Valenzuela conveyed this impression to Mr. Dietz during their April 

meeting, it was misleading.
31

  Ms. Valenzuela testified at the hearing that, on reading Mr. Dietz’s 

memo, she had to go back to her notes and memos of conversations, and the back and forth 

correspondence from 2010, to reconstruct for herself the basis for her understanding that the 

DBP was legal.   

 

 It is not necessary for this Court to make a determination as to the legality of the 

Respondent’s compulsory deductions from its employees’ pay under the DBP.  Mr. Dietz has 

raised serious and considered concerns about the legality of this plan, based on his research and 

analysis of the plan, and what he has identified as applicable state laws.
32

  The Respondent’s 

only response is that Mr. Dietz should trust the Respondent, because it obtained advice (which 

was never reduced to a formal written opinion) from attorneys that it was legal.  While this Court 

is not in a position to conclude that the operation of the DBP is illegal, neither is the Court able 

to conclude that it is not.  For whatever reasons, the Respondent has chosen to remain silent on 

this issue. 

 

 I find that Mr. Dietz has established by an overwhelming preponderance of the evidence 

that he had a subjectively and objectively reasonable belief that the Respondent was engaged in 

fraud through its compulsory DBP deductions from its employees’ salaries.  As this suspected 

fraud necessarily implicated the use of the mails, wires, and banks, it is properly characterized as 

protected activity under the Act.  

 

Respondent’s Knowledge of Complainant’s Protected Activities 
 

 There is no dispute that the Respondent was aware of Mr. Dietz’s concerns about the 

legality of the DBP.  Mr. Nulty, Mr. Dietz’s supervisor, and Ms. Valenzuela and Ms. Joaquin, 

from the legal department, were provided with a copy of Mr. Dietz’s memo setting out his 

                                                 
30

 At the hearing, Ms. Valenzuela testified that she did not have any hesitation in talking about the legality of the 

plan, and was willing to be transparent and walk someone through it.  She did no such thing during her meeting with 

Mr. Dietz.  Again, it bears repeating that no one, including Ms. Valenzuela, has yet “walked” anyone through the 

legality of the DBP. 
31

 Ms. Valenzuela’s testimony about who provided the legal advice on the DBP, or whether that advice actually 

addressed the legality of the compulsory deductions, was vague and ambiguous.  Thus, she testified that the 

Respondent used “outside counsel” to advise them and “scour” the DBP for compliance.  She did not explicitly state 

that “outside counsel” advised the Respondent that the DBP was legal, and that it complied with applicable state 

laws.  While Ms. Valenzuela’s statement that the firm of Paul Hastings helped with “implementation” of the DBP 

might on its face convey the impression that Paul Hastings provided an opinion on the legality of the DBP, Ms. 

Valenzuela did not specifically say that. 
32

 Indeed, the Respondent must allow its employees in Ireland to opt out of the DBP, because the compulsory salary 

deductions are illegal. 
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concerns.  Mr. Dietz raised his concerns about the legality of the DBP repeatedly with Mr. Still.  

I find that Mr. Dietz has established that the Respondent was aware of his April 12, 2013 memo 

raising questions about the legality of the DBP. 

 

 Adverse Action 
 

 The Respondent argues that Mr. Dietz did not suffer an adverse employment action, 

because he voluntarily resigned.  Mr. Dietz argues that his resignation was a constructive 

discharge, that is, he resigned because he reasonably concluded that the Respondent intended to 

fire him.   

 

 Mr. Dietz also argues that he suffered adverse action under the Act when the 

Respondent discriminatorily disciplined him by way of Mr. Nulty’s June 4, 2013 

memorandum.
33

  This memo reflects on its face that it was “disciplinary,” and warns Mr. Dietz 

that it would be placed in his personnel file to serve as the basis for “further” discipline, up to 

and including termination.  It described his “infractions,” and ordered him to confess what he did 

wrong.  Viewing the four corners of the memorandum, it is simply not possible to characterize it 

as anything other than disciplinary.
34

   

 

 The Respondent’s attempts to downplay the significance of this memorandum are not 

persuasive, and rely on subtle (and not so subtle) mischaracterizations of the evidence and 

testimony.  The Respondent’s characterization of this memorandum as “trivial” and consisting of 

“standard,” garden variety language ignores the surrounding circumstances, and flies in the face 

of the Respondent’s actions in the past.   

 

 As Mr. Dietz points out, Mr. Nulty, Mr. Surrette, and Ms. Gustafson all specifically 

stated that the wording of this memorandum was “standard language.”  The implication is that 

the wording in this memorandum was used routinely by the Respondent in “coaching” 

memoranda, and that Mr. Dietz was not singled out for any reason.  Yet the Respondent 

submitted not a shred of evidence that it had employed such “standard language” at any time, for 

any reason, before Mr. Dietz submitted his April 12, 2013 memorandum, invoking the 

Respondent’s whistleblower policy.   

 

 The only evidence of the Respondent’s use of this “standard language” consists of two 

memoranda, dated May 6, 2013, that were drafted after the conclusion of a formal investigation 

by an executive vice president and human resources, after a series of interviews and executive 

management review.  These memoranda reflected that they would be held in the employee’s 

personnel file for one year.  They reassured the recipients that there were no “core value 

violations” that were grounds for termination, and expressed the Respondent’s appreciation for 

the employees’ good work. 

                                                 
33

 The Respondent argues that Mr. Nulty raised the performance issues in his May 29 memorandum to prepare Mr. 

Dietz for the criticism he would face at the NPRD meeting scheduled for June 3.  This begs the question of why he 

then issued this memorandum in final form, after consulting with HR, on June 4. 
34

 As Mr. Dietz notes, the Administrative Review Board has recently affirmed a determination that the issuance of 

such a memorandum (which was almost identical to Mr. Nulty’s memorandum to Mr. Dietz) constituted adverse 

action.  Fordham v. Fannie Mae, ARB No. 12.061 (October 9, 2014).   
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 In contrast, Mr. Dietz was denied the opportunity to explain or challenge the 

allegations in Mr. Nulty’s memorandum; nor was there any type of investigation of those 

allegations.
35

  Mr. Dietz was not given any assurances that his “wrongdoing” was not grounds 

for termination, or any assurances of appreciation for his work.  Indeed, he was explicitly 

threatened with termination, based on the disciplinary memo being held in his personnel file, not 

for one year, but indefinitely. 

 

 For his part, Mr. Nulty claimed that he had sent similar memoranda to his subordinates, 

and that he had provided these memoranda to Respondent’s attorneys.  No such memoranda 

were offered as exhibits by the Respondent, and I make the rational inference that either they do 

not exist, or they do not support the Respondent’s claim that the language in Mr. Nulty’s June 4, 

2013 memorandum was “standard,” and “trivial.”   

 

 For her part, Ms. Gustafson initially testified that she added language from the 

“Operations and Standards of Conduct Warning Spec.”  In fact, this language comes from the 

“Misprocess and Operations Standards of Conduct for Employees at Wafer Fabs,” a document 

that specifically excludes Mr. Dietz.  Nor has the Respondent submitted any specification that 

applied to Mr. Dietz, and which included such “standard language.” 

 

 Viewing the evidence as a whole, the rational inference to be drawn is that Ms. 

Gustafson, Mr. Nulty, Ms. Gustafson, and Ms. Kubiak cobbled together the June 4, 2013 

memorandum from bits and pieces of specifications that did not even apply to Mr. Dietz.  They 

did not rely on any “standard” language used in the past, or the results of any investigations or 

interviews, but pieced together the memorandum with language plucked from inapplicable 

specifications.  The purpose of inserting this language was clear – it put Mr. Dietz on notice that 

he had been charged with “infractions,” that he needed to plead guilty, and that he would be on 

probation indefinitely. 

 

Mr. Surrette claimed that the language of Mr. Nulty’s memorandum was a “fairly 

common performance management tool” used at Cypress in the past.  (Tr. 839).  Again, the 

Respondent has offered no evidence that such a “performance management tool” was actually 

used by Cypress in the past.  Indeed, the fact that it had to be cobbled together with language 

from specs that did not even apply to Mr. Dietz suggests otherwise. 

 

 In fact, the Respondent has a system for dealing with performance issues – its 

Performance Gap (P-Gap) procedure.  Mr. Surrette described this as a “performance 

improvement tool” used by HR, an opportunity for an employee to learn and improve, to respond 

and resolve an issue.  According to Mr. Surrette, the PGAP is more severe than the memo that 

was sent to Mr. Dietz; there is much more rigor, and financial consequences.  The memo is kept 

in the employee’s file, with other sources, as documentation gathered over an entire year, and 

                                                 
35

 Mr. Dietz did not, as claimed by the Respondent, “accept Mr. Nulty’s May 29 email as appropriate.”  

Respondent’s Brief at 14.  Mr. Dietz testified that Mr. Nulty did not provide him an opportunity to dispute his 

charges during the May 29 phone call; Mr. Nulty himself was at a loss as to how Mr. Dietz should have responded if 

he disagreed with Mr. Nulty’s charges.   
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when it is time to do performance reviews, the managers have access to get a proper perspective 

on performance over the entire year, not just recently.   

 

But as Mr. Dietz testified, he would have welcomed the Respondent’s use of its own P-

Gap system, as opposed to Mr. Nulty’s memorandum and its requirement that he confess 

wrongdoing, because it would have given him a chance to respond, and to save his career.  In 

contrast, Mr. Nulty’s memorandum, and its requirement that Mr. Dietz prepare a response 

admitting his alleged mistakes for indefinite inclusion in his personnel file, was career ending. 

 

 The Respondent’s attempt to characterize Mr. Nulty’s memo as routine, garden variety 

“coaching” falls flat.  Based on his past experience with performance issues as a supervisor, and 

the systems he previously worked in, Mr. Dietz did not view this memorandum as “coaching.”  

Nor, despite Mr. Nulty’s claims, is there any evidence to suggest the Respondent ever used this 

type of memorandum as “coaching.”  It was by its own terms a disciplinary memorandum meant 

to be held over Mr. Dietz’s head for future use. 

 

 I find that Mr. Nulty’s June 4, 2013 memo constituted adverse action under the Act. 

 

 I also find that Mr. Dietz has established by a preponderance of the evidence that his 

resignation was a constructive discharge.  The question of whether a constructive discharge 

occurred is a question of fact.  A “constructive discharge occurs when an employer unlawfully 

creates working conditions so intolerable that a reasonable person in the employee’s position 

would feel forced to resign.”  The standard for proving a constructive discharge is objective, and 

neither the employer’s subjective intent, nor the employee’s subjective views are relevant.  

Whether a constructive discharge occurred is a question of fact, based on the totality of the 

circumstances.  Lockheed; see also Strickland v. United Parcel Service, Inc., 555 F.3d 1224, 

1228 (10
th

 Cir. 2009); Narotzky v. Natrona Cnty, Mem’l Hosp., 610 F.3d 558, 565 (10
th

  Cir. 

2010).   

 

 Mr. Dietz submitted his memorandum to Mr. Nulty, challenging the legality of the 

DBP, and invoking the protections of the Respondent’s whistleblower spec, on April 12, 2013.  

He met with Ms. Valenzuela on April 22, 2013, but did not receive any answers to the questions 

he raised in his memorandum.  Nor was he advised that any investigation, as required in the 

Respondent’s Whistleblower Policy, had been conducted, or even commenced.   

 

 Around that time period, Mr. Dietz was undercut by Mr. Groat and Mr. Hoehler, who 

removed resources from the TR 20005 project without his knowledge or approval, a clear 

violation of the Respondent’s policies.  Mr. Dietz was the subject of Mr. Hoehler’s wrath for 

issuing a shutdown warning in connection with this project, which was necessitated by the 

removal of resources. 

 

 When Mr. Hoehler and Mr. Groat did it again just a short time later, Mr. Dietz again 

took the appropriate steps to resolve the issue and get the project back on track.  But even as he 

was meeting with Mr. Groat to work out the details, he received the disciplinary memorandum 

from Mr. Nulty, ordering him to confess fault for alleged performance shortcomings, and 
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advising him that his written confession would be held in his personnel file.
36

  Mr. Nulty did not 

give Mr. Dietz the opportunity to challenge or rebut the allegations.  His only option was to 

admit fault, which would result in a memorandum in his personnel file that could be used as the 

basis for further disciplinary action, including termination, or to refuse to admit to Mr. Nulty’s 

charges, thereby being insubordinate, and incurring further disciplinary action, up to and 

including termination. 

 

 I find that, given the circumstances, Mr. Dietz was entirely reasonable in viewing Mr. 

Nulty’s request as the first step in laying the foundation for his termination, by requiring him to 

draft a memorandum admitting misconduct.  Mr. Dietz testified that, in his experience in the IT 

industry, and based on his experience as a manager and supervisor, such a memorandum in an 

applicant’s personnel file would be an automatic disqualification for hiring.  I find his testimony 

wholly credible on this issue, and indeed the Respondent has not offered anything to rebut this 

perception.
37

 

 

 Believing that he had no choice, Mr. Dietz submitted a memorandum indicating his 

intent to resign, effective July 1, 2013.  Mr. Dietz relied on what he reasonably perceived to be 

the Respondent’s own policy, which states that every attempt should be made to retain a valued 

employee who threatens to quit, including immediate action by the Employer’s supervisor.  

Indeed, while Ms. Valenzuela testified that this “turnaround process” was a “philosophy,” and 

not a “policy,” she stated that the Respondent has a specification based on this “philosophy.  This 

“philosophy,” as set out in Dr. Rodgers’ article, requires the supervisor to reach out immediately 

on notification of a resignation, meet with the employee immediately, and notify his supervisor 

as well as Dr. Rodgers within an hour.   

 

 But the next day, June 6, Mr. Nulty ordered Mr. Dietz to attend a meeting on the 

following day, June 7, 2013.  Mr. Nulty did not indicate the purpose of the meeting, nor was Mr. 

Dietz able to get Mr. Nulty on the phone to find out.  The attendees were Mr. Nulty, his 

supervisor, Mr. Hoehler, a manager (with whom he had already had hostile interaction), and Ms. 

Ratliff, a local human resources representative.  Ms. Ratliff told Mr. Dietz that she did not know 

the purpose of the meeting.   

 

 I find that, under the circumstances, given Mr. Nulty’s June 4, 2013 memorandum, the 

complete lack of any response to the questions Mr. Dietz had raised about the legality of the 

DBP, which was inconsistent with the Respondent’s own policies for handling whistleblower 

complaints, and the lack of any response to Mr. Dietz’s June 5, 2013 memorandum, charging 

retaliation and announcing his prospective resignation, followed by Mr. Nulty summoning him to 

a meeting with no stated agenda, attended by his supervisor, a manager, and an HR 

representative, it was objectively reasonable for Mr. Dietz to conclude that he faced imminent 

discharge, and a stain on his career that would adversely affect his future employment.
38

     

                                                 
36

 Mr. Dietz also confirmed that Mr. Nulty had issued no memoranda marked “confidential,” as this one was, 

corresponding to other stale reports in the system.   
37

 I had the opportunity to observe Mr. Dietz’s demeanor and testimony during the hearing, and I found him to be a 

fully credible witness.  He was forthright, and professional and courteous even in the face of aggressive and often 

hostile questioning. 
38

 The Respondent’s claim that the 24 hour period before the June 7 meeting request was not an adverse action 

focuses on a misrepresentation of Mr. Dietz’s claims.  Respondent’s Brief at 19-21.  Mr. Dietz has never claimed 
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 Although the Respondent’s subjective intent is not relevant, I find that the conflicting 

accounts of the purpose of the June 7, 2013 meeting support the conclusion that it was 

objectively reasonable for Mr. Dietz to believe that it was to fire him.  Ms. Ratliff testified that 

when she called Mr. Nulty to find out the purpose of the meeting, he told her it was to accept Mr. 

Dietz’s resignation.
39

  According to Mr. Nulty, the purpose was to review Mr. Dietz’s response 

to his June 4, 2013 memorandum.  Mr. Surrette thought that the purpose was to listen to and 

understand Mr. Dietz’s “concerns” more clearly and find a resolution.  For her part, Ms. 

Valenzuela suggested that the purpose was to proceed with the turnaround process. 

 

 The Respondent claims that it fully complied with the management policy calling for 

immediate reaction and preparation of a strategy for responding to a resignation.  But details are 

sorely lacking.  Mr. Surrette verified that the “turnaround process,” documented in Dr. Rodger’s 

earlier writings, describes the best practices for “maximizing the potential for retention” when a 

valued employee resigns.  (Tr. 856).  Part of this process involves putting together a strategy to 

retain the employee.  Mr. Surrette acknowledged that he did not give “explicit instructions” to 

Mr. Nulty about reacting immediately, because Mr. Nulty already was doing so, as a matter of 

routine, and people were “reacting promptly, gathering data, integrating with Legal and 

following the spirit of the process.”  (Tr. 857).  Ms. Valenzuela indicated that the “internal team” 

met on June 6 and decided to set the June 7 meeting with Mr. Dietz.  (Tr. 951-956).
40

  But no one 

described any strategy for retaining Mr. Dietz, or the data that was being gathered, or how the 

“spirit of the process” was being followed.  Nor is it clear why a representative from HR would 

be necessary for this process. 

 

 Viewing the totality of the evidence, I find that a reasonable person in Mr. Dietz’s 

situation would conclude that quitting was his only option.  Thus, I find that Mr. Dietz’s June 7, 

2013 resignation was a constructive discharge, and an adverse action under the Act. 

 

Contributing Factor 

 

 Here, as in most cases of discrimination or retaliation, there is no direct evidence of 

intent.  However, a complainant is not required to demonstrate specific knowledge that the 

respondent had the intent to discriminate against him.  Instead, a complainant may demonstrate 

the respondent’s motivation through circumstantial evidence of discriminatory intent.  See, 

Frady v. Tennessee Valley Authority, 92-ERA-19 and 34 (Mar. 26, 1996); Mackowiak v. 

University Nuclear Systems, Inc., 735 F.2d 1159, 1162 (9
th

 Cir. 1984).   

 

                                                                                                                                                             
that this time period constituted an “adverse action.”  The thrust of Mr. Dietz’s claim is that the complete lack of any 

response to his June 5, 2013 memo, raising claims of retaliation to the Executive Vice President for Human 

Resources, followed more than a day later by a meeting notice with no agenda, caused him to be concerned about 

the purpose of the June 7 meeting.   
39

 Ms. Ratliff testified that when she got the email scheduling the meeting, she had already received Mr. Dietz’s 

email stating that his last day would be June 7.  Because there was nothing in the email to indicate the purpose of the 

meeting, she called Mr. Nulty, who told her that it was to accept Mr. Dietz’s resignation.  Tr. 32-33. 
40

 It is not clear from Ms. Valenzuela’s testimony whether the “decision to sit down and set a meeting with Tim” 

was to proceed with the turnaround process.  (Tr. 954). 
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 The Board has noted that where a complainant’s allegations of retaliatory intent are 

founded on circumstantial evidence, the fact-finder must carefully evaluate all evidence 

pertaining to the mindset of the employer and its agents regarding the protected activity and the 

adverse action.  The Board noted that there will seldom be eyewitnesses to an employer’s mental 

process, and that fair adjudication of whistleblower complaints requires a full consideration of a 

broad range of evidence that may prove or disprove a retaliatory animus, and its contribution to 

the adverse action.  See, Timmons v. Mattingly Testing Services, 95-ERA-40, 5-7 (ARB June 21, 

1996).  This circumstantial evidence may include temporal proximity, evidence of pretext, 

inconsistent application of the employer’s policies, and shifting explanations for the 

Respondent’s actions.  Sylvester, ARB No. 07-123; Kester v. Carolina Power & Light Co., ARB 

No. 01-007 (September 30, 2003). 

 

 The Secretary has noted that, when addressing a complainant’s proof of a prima facie 

case, one factor to consider is the temporal proximity of the adverse action to the time the 

respondent learned of the protected activity.  Jackson v. Ketchikan Pulp Co., 93-WPC-7 and 8 

(Sec’y Mar. 4, 1996); Conway v. Instant Oil Change, Inc., 91–SWD-4 (Sec’y Jan. 5, 1993). 

Findings of causation based on closeness in time have ranged from two days (Lederhaus v. Dona 

Paschen Midwest Inspection Service, Ltd., 91-ERA-13 (Sec’y Oct. 26, 1992), to about one year 

(Thomas v. Arizona Public Service Co., 89-ERA-19 (Sec’y Sept. 17, 1993).  On the other hand, 

the lack of temporal proximity is a consideration, especially where there is a legitimate 

intervening basis for the adverse action.  Evans v. Washington Public Power Supply Sys., 95-

ERA-52 (ARB Jul 30, 1996).   

 

Furthermore, the complainant need not proffer direct evidence that unlawful 

discrimination was the real motivation.  Instead, “it is permissible for the trier of fact to infer the 

ultimate fact of discrimination from the falsity of the employer’s explanation.” Reeves v. 

Sanderson Plumbing Products, Inc, 120 S.Ct. 2097, 2108 (2000).  

 

In this case, as in many similar cases, there is no direct evidence that Mr. Dietz’s 

protected activity was a contributing factor to the issuance of the June 4, 2013 memorandum, or 

his constructive discharge, and indeed, the Respondent’s witnesses categorically denied that it 

was.  But I find, considering all of the evidence and the rational inferences that can be drawn, 

Mr. Dietz has established that his protected activity was a contributing factor to these actions. 

 

Mr. Dietz was hired by Respondent from Ramtron, and assigned as program manager for 

the TR 20005 project.  His first performance review, in February 2013, was very positive, and he 

exceeded expectations in most categories.  He also earned 80% of his target bonus in May 2013.   

 

But shortly after Mr. Dietz began work on the TR 20005 project, he was undercut around 

April 24, 2013 when resources were taken from his project by Mr. Groat, a “kids soccer event,” 

without his knowledge or consent.  This was completely contrary to the Respondent’s policy.  

When he learned of this, Mr. Dietz straightened it out and got the project back on track.  But just 

weeks later, the same thing happened again – Mr. Groat removed resources from the project 

without saying anything to Mr. Dietz, or going through the appropriate channels, at the direction 

of Mr. Hoehler.  Mr. Dietz specifically tasked the Test Engineering group (Mr. Groat’s group) to 

come up with an action plan to address schedule slips on the project; he only found out about this 
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second incident by asking around about why he had received no response from the Test 

Engineering group, and where his resources were.  He was attempting to work through the 

system to resolve the situation created by Mr. Groat and Mr. Hoehler. 

 

There is no indication whatsoever that Mr. Groat or Mr. Hoehler, employees of 

Respondent, not new Ramtron hires who might be unfamiliar with the rules, and who violated 

explicit company policy not once, but twice within a five week span, ever suffered any kind of 

discipline or “coaching” in connection with these incidents.  But Mr. Dietz, who had a little over 

a month earlier submitted his whistleblower memorandum to Mr. Nulty, and expressed his 

concerns to Ms. Valenzuela and Ms. Joaquin, was called on the carpet by Mr. Nulty and directed 

to fall on his sword for delaying reporting of the second “kids soccer event.” 

   

I find that the totality of the evidence, and the reasonable inferences it supports, 

establishes not only that, as discussed below, Mr. Nulty’s June 4, 2013 memorandum was 

pretextual, but that the Respondent’s stated reasons for this memorandum are false, and support a 

finding of discriminatory motive. 

 

Mr. Surrette, who was involved in the preparation and approval of Mr. Nulty’s June 4, 

2013 memorandum, testified that the memorandum was “completely fact based,” and based on 

data “objectively available” on the Respondent’s systems.  But he did not indicate what this 

“objective data” was, nor did the Respondent produce any of the “facts” or “objective data” that 

Mr. Surrette claimed he relied on.   

 

Indeed, Mr. Nulty himself confirmed that his memorandum was triggered not by a review 

of “objective data” on the Respondent’s systems, but on “performance issues” that he claimed 

came to light during the May 29, 2013 meeting.  According to Mr. Nulty, Mr. Dietz admitted 

these performance shortcomings during this meeting.  Mr. Dietz categorically denies that he did 

so.   

 

Conspicuously absent at the hearing were Mr. Groat and Mr. Hoehler, who, if the 

Respondent’s claims were correct, could have supported or corroborated a number of the 

Respondent’s claims, but especially Mr. Nulty’s version of what happened in the May 29, 2013 

meeting.
41

   

 

But setting aside the fact that Mr. Nulty’s disciplinary memorandum was based, not on an 

objective review of any of Respondent’s systems, but rather on his subjective rendition of the 

May 29, 2013 meeting, I find that Mr. Nulty’s claims of performance shortcomings are not 

credible. 

 

Mr. Nulty first claimed that Mr. Dietz allowed the TR 20005 project status to go stale, 

resulting in his automatic lockout from the PM system.  At his deposition, however, Mr. Nulty 

testified that he did not verify that Mr. Dietz was in fact actually locked out of the NPDIS 

                                                 
41

 I note that the Respondent accuses Mr. Dietz of “inventing” a conversation with Mr. Groat on May 29.  

Respondent’s Response at 6.  The Respondent had the option of calling Mr. Groat as a witness to contradict Mr. 

Dietz, but chose not to do so.  Mr. Dietz is the only witness to provide “actual testimony” about his conversation 

with Mr. Groat on May 28.  See Respondent’s Response at 7. 
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system; he only “verified” that after 10 days, if a project manager does not file a status report, he 

is locked out (CX 66 at 96).  But Mr. Dietz testified that he was not locked out of any project for 

any reason.  Mr. Dietz updated the system on May 10, 2013.  The status report for May 18, 2013 

shows that the system made an automatic update on that date.  Accepting Mr. Nulty’s logic, Mr. 

Dietz would have been automatically locked out on May 20, or 10 days after he filed his 

previous update.  But Mr. Dietz made an update on May 22, the same day that he escalated the 

three week schedule slip, when he was, according to Mr. Nulty’s logic, supposedly “locked out.”  

He also made updates on May 24 and May 30, 2013, and thus could not have been locked out of 

the program manager system as a result of any failure to make proper updates.
42

  Nor has the 

Respondent presented any evidence of a causal connection between routine lockouts, which 

occurred for a wide variety of reasons, and any failure by Mr. Dietz to update the PM system.  

There is simply no evidence to support Mr. Nulty’s claim that Mr. Dietz was automatically 

locked out of the PM system because he allowed his project status to go stale.
43

 

 

Mr. Nulty’s second basis for his disciplinary memorandum was his claim that Mr. Dietz 

did not timely escalate a kids soccer event.  Mr. Dietz was able to resolve the problems created 

by Mr. Groat the first time he removed one of the engineers, at the direction of Mr. Hoehler, 

from the TR 20005 project in April 2013.  On May 22, 2013, Mr. Dietz learned about a potential 

slip of the tapeout date, and he advised Mr. Nulty by email, and immediately issued a pre-

shutdown warning, tasking the Test Engineering team, specifically, Mr. Groat’s group, to 

develop an action plan to recover from the schedule slips.  

 

Mr. Groat did not respond to Mr. Dietz’s email directing him to come up with an action 

plan, and there was no indication that he was doing anything to resolve the schedule slip or 

develop an action plan, nor could Mr. Dietz find him before the Memorial Day weekend.  

Without Mr. Groat’s input, Mr. Dietz was not able to resolve the tapeout slip.  Mr. Dietz, whose 

testimony I found to be fully credible, testified that late in the week before the Memorial Day 

weekend, when he was looking for members of the test engineering team to find out why they 

had not responded to his request for an update, he heard talk in the hallway suggesting that Mr. 

Dale, one of the members of the test engineering team, may have been reassigned to work on 

RMAs.  He attempted to locate members of the Test Engineering team to follow up, but was 

unable to do so.  When he returned to work after the Memorial Day weekend, Mr. Dietz located 

Mr. Groat, who still had not responded to Mr. Dietz’s instructions or taken any action to resolve 

the schedule slip.  Mr. Dietz asked him where he and the other team members had been the 

previous week, and why the Test Engineering team had not prepared an action plan for 

recovering the schedule.  Mr. Groat told him that they did not prepare the requested action plan, 

because a test engineer had been pulled off the TR20005 project, with the approval of Mr. 

Hoehler. 

 

                                                 
42

 Mr. Dietz updated the PM system on May 22, 2014, with a warning that some tasks were slipping and could affect 

milestones; he updated the PM system on May 24, 2013, to reflect a projected slip in the tapeout milestone by three 

weeks, and to warn that the test engineering tasks were pushing the schedule.  CX 41 and 42.  Mr. Nulty did not 

respond to those warnings. 
43

 Nor has the Respondent produced any evidence to support Mr. Nulty’s claim that the project was stale; it did not 

appear on the Respondent’s May 29, 2013 Stale Schedule Report.  And as Mr. Dietz has pointed out, there is no 

evidence that the program managers of the 28 stale projects on this report were ever disciplined or “coached.”   
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Mr. Dietz immediately raised this issue with Mr. Hoehler, Mr. Nulty, and Mr. Todoroff, 

and scheduled a meeting with them, as well as Mr. Groat, for the following day, to resolve the 

kids soccer event he had just learned about, and to discuss personnel assignments for completing 

the assigned tasks. 

 

Mr. Groat did not respond to Mr. Dietz’s instructions or take any action to resolve the 

schedule slip until he was brought into the May 29, 2013 meeting.  It was Mr. Groat who caused 

the schedule slip, at the direction of Mr. Hoehler, by removing Mr. Dale from the project for the 

second time, and concealing this from Mr. Dietz.
44

  It was not until he got Mr. Groat into the 

May 29, 2013 meeting that Mr. Dietz was able to resolve the slip.   

 

Mr. Nulty’s testimony about when he learned of this second kids soccer event is 

inconsistent.  At the hearing, he testified that he first learned of it during the May 29, 2013 

meeting.  On being confronted with his deposition, he admitted that although, at the time of the 

hearing, he did not recall hearing of the kids soccer event on May 28, he said that in his 

deposition.
45

  Mr. Nulty also testified that Mr. Dietz reported, during the May 29, 2013 meeting, 

that he became aware of the second kids soccer event about Wednesday or Thursday of the 

preceding week.  In fact, Mr. Dietz has consistently stated that, although he began hearing 

hallway talk about the possibility that resources had been removed from his project the preceding 

week, he was only able to confirm that the second kids soccer event occurred on Tuesday, May 

28, 2013, when he was finally able to pin down Mr. Groat and question him about it.  Mr. Dietz 

stated that he wanted to investigate the situation before raising red flags, which he did when he 

confirmed what had happened with Mr. Groat.  I find Mr. Dietz to be fully credible on this issue. 

 

I also note that, once again, the other attendees at the May 29, 2013 meeting, Mr. Hoehler 

and Mr. Groat, were not called as witnesses by the Respondent.  Presumably, if Mr. Dietz had in 

fact admitted during the May 29, 2013 meeting that he because aware of the kids soccer event 

the Wednesday or Thursday of the preceding week, these witnesses could have corroborated Mr. 

Nulty’s claim.  That the Respondent chose not to call them raises the rational inference that they 

would not have done so.
46

  There is nothing to suggest that Mr. Groat or Mr. Hoehler received 

any kind of discipline or “coaching” for their role in twice causing a kids soccer event, and 

concealing it from Mr. Dietz, the project manager, a clear violation of the Respondent’s policies.    

 

I find that Mr. Nulty’s claim that Mr. Dietz did not properly escalate the second kids 

soccer event is not credible. 

 

The third basis for Mr. Nulty’s June 4, 2013 memorandum is his claim that Mr. Dietz was 

unable to adequately explain details behind a tapeout delay, and did not know the critical path 

                                                 
44

 Mr. Hoehler was openly hostile to Mr. Dietz over his April shutdown warning.   
45

 The Respondent’s selective citations to the evidence to support its claim that Mr. Nulty was not aware of the kids’ 

soccer event until May 29 are disingenuous.  Respondent’s Brief at 7-8.  Viewing Mr. Nulty’s deposition and 

hearing testimony as a whole, it is clear that he was advised of the kids soccer event by Mr. Todoroff on May 28.  

Tr. 731-734; CX 66 at 97-98. 
46

 As Mr. Dietz notes, even if Mr. Nulty was correct, and he knew conclusively about the second kids soccer event 

on May 24, 2013, under the Respondent’s policy, it was acceptable to delay escalating it until the next working day.  

Indeed, Mr. Nulty knew about this event on May 28, 2013, but did not consider it sufficiently urgent to address 

immediately. 
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during the May 29, 2013 meeting.  Mr. Dietz was baffled because the claims in Mr. Nulty’s 

memorandum did not bear any relationship to the meeting they had just concluded.
47

  But 

especially puzzling was Mr. Nulty’s claim that he was not able to adequately explain the 

project’s “critical path.”  Mr. Dietz explained that it was not possible to view tasks in the critical 

path on paper; it required access to a computer, and a Webex connection for the participants.
48

  

This could have been set up ahead of time, but it was not; nor was it listed on the meeting 

agenda.  Mr. Dietz’s offer to set up a subsequent meeting to examine the critical path, to do a 

“deeper dive” on the critical path, was rejected by Mr. Nulty. 

 

In essence, Mr. Nulty was criticizing Mr. Dietz for failing to perform a task that was not 

possible.  Indeed, as Mr. Dietz testified, he had no idea what Mr. Nulty meant by this allegation.  

Mr. Nulty offered no further clarification about the basis for his claim, on June 4, 2013, that Mr. 

Dietz was not able to “adequately explain” the details behind the tapeout delay during the May 

29, 2013 meeting.   

 

I find that Mr. Nulty’s justifications for his “coaching” memorandum are not supported or 

credible, and raise the rational inference that the real motivation for this memorandum was 

discriminatory. 

 

It is also significant that the Respondent did not follow the requirements of its own 

Global Whistleblower Policy with respect to Mr. Dietz’s query, which explicitly invoked the 

protections of that Policy.  That Policy requires, inter alia, that the Respondent conduct a prompt 

and thorough investigation into the allegations by either the Audit Committee or the appropriate 

internal department.  While the Respondent may be correct, that its Policy does not explicitly 

require that the person who made the complaint be notified of the progress or outcome of the 

required investigation, it was certainly reasonable for Mr. Dietz to expect some type of 

acknowledgement that his complaints were in fact being investigated, and some type of 

notification of the outcome, so that he could make a decision as to whether he wished to further 

pursue his complaints.
49

      

 

In further support of its claim that Mr. Dietz had no reasonable expectation of receiving 

any further communication to “close” his concern about the DBP, the Respondent cites to 

Section 8.2.4 of its Whistleblower policy, which requires written documentation of the results of 

the investigation, with distribution limited only to the individuals with a “need to know” of the 

results.  Respondent’s Brief at 13-14.  The memorandum is to be treated as privileged.  Of 

course, this might have more significance if there was any evidence to suggest that the 

Respondent in fact conducted the prompt and thorough investigation required by its Policy, or 

that such a written memorandum, again as required by the Policy, was actually prepared.  There 

is none. 

                                                 
47

 It is not at all clear what the Respondent claims Mr. Dietz “got” when he received Mr. Nulty’s May 29 email.  See 

Respondent’s Brief at 15. 
48

 Mr. Nulty himself admitted that project managers are not expected to have the voluminous specifications of a 

project memorized; the TR 20005 project file with the embedded critical path covers sixteen pages.   
49

 As Mr. Dietz has pointed out, it would have been difficult for the Respondent to conduct any type of investigation 

of his complaints without interviewing him as part of the investigation.  And it is reasonable to assume that a 

“transparent” company would tell an aggrieved employee that his concerns were being investigated.  Complainant’s 

Brief at 19. 
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There is not a shred of evidence in the record that anyone from Respondent took even the 

first step to conduct any sort of investigation of Mr. Dietz’s claims, as required by its own 

Policy, or take any sort of remedial action.  Instead, all that was offered by Ms. Valenzuela was 

more training for the former Ramtron employees on how the DBP worked.
50

  The Respondent’s 

silence in the face of Mr. Dietz’s allegations was deafening.   

 

Nor is it accurate to characterize Mr. Dietz’s meeting with Ms. Valenzuela and Ms. 

Joaquin as an “investigation” of Mr. Dietz’s claims.  After dismissing Mr. Dietz’s concerns with 

her claim that the Respondent had obtained a legal opinion about the DBP, Ms. Valenzuela 

diverted the focus to further education of the Ramtron employees on how the DBP worked.  

Indeed, Ms. Valenzuela had not read the statutes Mr. Dietz had cited in his memorandum.  There 

was no discussion at that time, or at any time since, addressing Mr. Dietz’s concerns about the 

legality of the compulsory salary deductions under the DBP.  The only “investigation” that 

appears to have been conducted was Ms. Valenzuela’s attempt to find further information on the 

“Tim dynamic.” 

 

I find that the preponderance of the credible evidence, and the rational inferences that 

may be drawn therefrom, establishes that Mr. Dietz’s April 12, 2013 memorandum questioning 

the legality of the Respondent’s DBP was a contributing factor in Mr. Nulty’s issuance of the 

June 4, 2013 disciplinary memorandum, as well as Mr. Dietz’s constructive discharge. 

 

Legitimate Nondiscriminatory Rationale for Adverse Action 
 

 I find that Mr. Dietz has demonstrated that his protected activity contributed to the 

Respondent’s adverse employment actions, and thus the Respondent has the burden to produce 

evidence that the adverse actions were motivated by legitimate, nondiscriminatory reasons.  Mr. 

Dietz cannot prevail if the Respondent shows by clear and convincing evidence that it would 

have taken the same unfavorable personnel actions in the absence of any protected behavior.   

  

 In this case, for all of the reasons discussed above, I find that the Respondent has failed to 

meet its burden to show by clear and convincing evidence that it would not have issued the June 

4, 2013 memorandum that was the catalyst for Mr. Dietz’s resignation, which I have concluded 

was a constructive discharge, in the absence of Mr. Dietz’s protected activity.  Thus, Mr. Dietz is 

entitled to relief under the Act. 

 

REMEDIES 
 

 The Sarbanes-Oxley Act provides that any employee who prevails in an action under the 

whistleblower provision of the statute shall be entitled to all relief necessary to make the 

employee whole.  Relief under the Act includes reinstatement, back pay with interest, and 

compensation for any damages sustained, including litigation costs, expert witness fees, and 

reasonable attorney fees.  Title 18 U.S.C. § 1514A(c)(2)(A)-(C); 29 C.F.R. § 1980.109(b).   

 

                                                 
50

 As Mr. Dietz pointed out, it was the Respondent’s responsibility for following up on Mr. Dietz’s complaint, not 

Mr. Dietz’s.  Complainant’s brief at 17-18.   
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 Mr. Dietz seeks an award of back pay, based on his salary of $148,500 a year at the time 

of his constructive discharge on June 7, 2013; this amount does not include the Respondent’s 

benefits, which include health, life, and vision insurance.  He also seeks immediate vesting of 

3,512 shares of Cypress stock, and 2,041 shares of Cypress stock options. 

 

 Mr. Dietz also seeks reinstatement with Cypress, and an Order prohibiting further 

retaliation against him, and barring Mr. Nulty and Mr. Surrette from supervising him. 

 

 The Respondent has not addressed the issue of damages, other than to argue that Mr. 

Dietz is not entitled to any. 

 

Based on my determination that the Respondent has violated the whistleblower provision 

of the Act, Mr. Dietz is therefore entitled to back pay with interest payable at the rate established 

by the Internal Revenue Code.  The total amount of that back pay to the date of this Decision and 

Order is $220,105.85 (541 days multiplied by $406.85 a day). 

 

Mr. Dietz is also entitled to reimbursement for the benefits provided by Cypress, for 

health, life, and vision insurance, which total $31,199.08 (541 days multiplied by $41.71 a day) 

as of the date of this Decision and Order. 

 

I note that Mr. Dietz testified that, although his solo practice law firm has generated a 

very modest profit, he has not paid himself, but has rolled the profits back into the firm’s 

operating account.  There is no indication that Mr. Dietz has had any earnings through the end of 

2014 that would offset the back pay amount.
51

   

 

I find that Mr. Dietz is entitled to immediate vesting of the 3,512 shares of Cypress stock 

and 2,041 shares of Cypress stock options that he would have received but for the termination of 

his employment with the Respondent. 

 

The Respondent will be required to reinstate Mr. Dietz to his previous position, which 

will not require him to report to Mr. Nulty or Mr. Surrette.  The back pay will continue to accrue 

at the rates set out above until the Respondent reinstates Mr. Dietz.   

 

Mr. Dietz credibly testified that leaving the Respondent completely derailed the long 

term plans of himself and his wife; their plan was that he would work for about five years for the 

Respondent, and then re-evaluate.  This would have put them in a very strong financial position, 

possibly with their house paid off, so that Mr. Dietz could retire, and possibly start a solo law 

practice or some other business such as a software development corporation, and they could live 

on his military retirement.   

 

In the event that the Respondent determines that it is not practical or possible to reinstate 

Mr. Dietz under these conditions, the Respondent will pay to Mr. Dietz the sum of $654,906, 

representing front pay (salary and benefits) for a period of four years.   

 

                                                 
51

 Mr. Dietz receives a military pension, but that is not properly considered as an offset to a back pay award. 
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 Finally, as a prevailing party, Mr. Dietz is entitled to recover his litigation costs and 

expenses, including witness fees and reasonable attorney’s fees.  An itemization of such costs 

and expenses, including supporting documentation, must be submitted by the Complainant 

within thirty days from the date of this order.  Respondent shall have fifteen days thereafter 

within which to challenge payment of the costs and expenses sought by the Complainant.   

 

ORDER 
 

 IT IS HEREBY ORDERED that the Respondent, Cypress Semiconductor Corporation, 

Inc., shall: 

 

1. Immediately reinstate Mr. Dietz to his former position, with the caveat that he not be 

required to report to Mr. Nulty or Mr. Surrette. 

 

2. Pay to Mr. Dietz back pay in the amount of $220,105.85, together with interest on 

said sum at the rate established by section 6621 of the Internal Revenue Code, 26 

U.S.C. § 6621.
52

 

 

3. Pay to Mr. Dietz the sum of $31,199.08, representing lost health, life, and vision 

insurance benefits, together with interest on said sum at the rate established by section 

6621 of the Internal Revenue Code, 26 U.S.C. § 6621. 
 

4. Grant to Mr. Dietz immediate vesting of 3,512 shares of Cypress stock and 2,041 

shares of Cypress stock options. 

 

5. In the event that the Respondent determines it is not practical or possible to reinstate 

Mr. Dietz to his former position, the Respondent will pay to Mr. Dietz front pay in 

the amount of $654,906.00. 

 

6. In the event that the Respondent does not reinstate Mr. Dietz to his former position, 

the Respondent will provide Mr. Dietz with a neutral employment reference. 

 

7. Pay to Mr. Dietz the reasonable costs and attorney fees incurred in prosecuting his 

claim, to be determined as discussed above. 

 

 

 

 

 

 

 

 

 

                                                 
52

 Back pay and benefits will continue to accrue until such time as the Respondent reinstates Mr. Dietz, or makes a 

determination that reinstatement is not practical or possible. 
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SO ORDERED. 

 

 

 

 

   

           

      LINDA S. CHAPMAN 

      Administrative Law Judge 

 

 

 

  

 

  

NOTICE: Pursuant to ¶ 4.c.(43) of Secretary's Order 1-2002, 67 Fed. Reg. 64272 (Oct. 17, 

2002), authority and assigned responsibility to act for the Secretary of Labor has been delegated 

to the Administrative Review Board ("ARB") in review or on appeal of cases arising under the 

Sarbanes-Oxley Act of 2002, 18 U.S.C. § 1514A. The Sarbanes-Oxley Act employee protection 

provision provides that complaints filed with the Secretary of Labor shall be governed by the 

rules and procedures set forth in the Wendell H. Ford Aviation Investment and Reform Act for 

the 21st Century (AIR 21), 49 U.S.C. § 42121(b). Regulations directly governing Sarbanes-

Oxley Act whistleblower complaints, however, have not yet been promulgated by the 

Department of Labor. In light of the absence of clearly governing regulations, the parties are 

advised that they should preserve their rights of appeal by filing in writing with the ARB, within 

ten business day of the date of this Decision and Order, any petition for review by the ARB. The 

ARB's address is Administrative Review Board, United States Department of Labor, Room S-

4309, Frances Perkins Building, 200 Constitution Ave, Washington DC 20210. The petition 

should be served on all parties and on the Chief Administrative Law Judge.  
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