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 This proceeding arises under the Sarbanes-Oxley Act enacted 

on July 30, 2002, technically known as the Corporate and 

Criminal Fraud Accountability Act, Public Law 107-204, 18 U.S.C. 

§ 1514A, et seq., (herein SOX or the Act), and the regulations 

promulgated thereunder at 29 C.F.R. Part 1980, which are 

employee protective provisions.   

 

On April 12, 2016, Respondent, ENI Trading & Shipping 

(“ETS”), filed a “Motion for Summary Decision and Incorporated 

Memorandum of Law” (“Motion”) with supportive exhibits seeking 

dismissal (with prejudice) of Complainant’s complaint.  

Respondent asserts that Complainant, Heriberto Latigo, failed to 

put forth specific facts showing there is a genuine dispute that 

warrants a hearing in this matter.   

 

More specifically, Respondent contends Complainant failed 

to state a prima facie case under the Act because he was not 

engaged in protected activity when he was terminated from his 

employment with Respondent.  Respondent maintains that 

Complainant, in his initial March 2015 OSHA complaint, asserted 

he complained to his supervisor, Christian Schutz, about a 

misstatement of Profit and Loss (“P&L”) as it related to oil 

production in Alaska, and as such the complaint constituted 
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protected activity.  However, Respondent asserts that while 

Complainant may have initially had a reasonable belief, based on 

his training and expertise, this belief ceased one week later 

(on October 13, 2014) when Complainant’s supervisor explained 

the discrepancy did not in any way impact Respondent’s P&L 

statement.
1
  Therefore, at the time of his suspension and 

termination, Complainant failed to demonstrate he was under a 

reasonable belief that he engaged in protected activity.    

 

Respondent concedes that on October 22, 2014, following 

Complainant’s report of the P&L misstatement, Giorgio Mari who 

was acting president of ETS, suspended Complainant from working.  

Nevertheless, Respondent avers Mr. Mari had no knowledge that 

Complainant had reported any P&L discrepancy until the moment he 

suspended Complainant and, as a result, Complainant’s suspension 

was completely unrelated.  Rather, Respondent avers Complainant 

was suspended and later terminated by Mr. Mari on November 19, 

2014, because an independent investigation demonstrated 

Complainant was harassing a female co-worker,
2
 with whom he had 

an intimate relationship, along with reports that he made highly 

inappropriate comments (of a sexual nature) to other co-workers.
3
  

                     
1 The October 13, 2014 email from Mr. Schutz to Complainant states the 

following: 

Latigo, 

Thanks for bringing the Alaska P&L issue to my attention.  After 

investigating the issue last week, it has been determined that 

there is a volume imbalance between ENI Petroleum invoices to ETS 

and ETS to Conoco.  ENI Petroleum’s invoicing methodology is 

being looked into.  ETS has been carrying these under payments on 

its balance sheet and has been accruing the imbalance as a future 

payable.  Back office confirms the accruals. 

Thanks again. 

Christian 

Motion, Exhibit 31 to Exhibit D; Opposition, Exhibit 11.  
2 The female co-worker’s proper name is withheld in the discussion herein.  

Accordingly, she will be referred to as “female co-worker” or “female 

employee.”   
3 In October 2014, one of Respondent’s contractors reported to the Human 

Resources Department that a female employee had recently attempted to take 

her life because of her involvement with a male co-worker, Complainant, who 

was “blackmailing” her.  Respondent retained outside counsel to conduct an 

investigation after speaking with the female employee who confirmed the 

allegations against Complainant.  Motion, Exhibit 1 to Exhibit D.  On October 

13, 2014, due to the impending investigation, Respondent suspended 

Complainant from work.  Motion, pp. 1-2.  The investigation revealed that the 

female employee began a relationship with Complainant in August 2013, and 

during this time she sent naked photos of herself to Complainant, per his 

request, but never sent the pictures to anyone else.  Motion, Exhibit 1 to 

Exhibit D.  In March 2014, the relationship began to deteriorate between the 

female employee and Complainant.  Thereafter, in April 2014, Complainant sent 

the female employee a website link threatening to post her naked photos 
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Consequently, Respondent asserts Complainant has failed to 

produce evidence that any protected activity was a contributing 

factor to his discharge as required under 29 C.F.R. § 

1980.104(e).    

 

In addition, Respondent argues that Complainant also fails 

to state a prima facie claim according to his new and subsequent 

allegations of protected activity because the allegations were 

not included in Complainant’s March 2015 OSHA complaint.  In 

particular, Respondent argues that since Complainant filed his 

complaint with the Department of Labor, he has presented on 

three different occasions,
4
 new allegations that were never 

stated in the initial complaint.  Respondent maintains that 

pursuant to Wallace v. Tesoro Corporation, 796 F.3d 468, 476 

(5th Cir. 2015), “the scope of a judicial complaint is limited 

to the sweep of the OSHA investigation that can reasonably be 

expected to ensue from the administrative complaint.”   

Therefore, Respondent argues that to the extent Complainant is 

                                                                  
because she refused to give Complainant her password to her personal email 

account.  Complainant began creating Facebook and Gmail accounts, and sent 

the links to the female employee.  Motion, pp. 5-9, Exhibits 3-30 to Exhibit 

D.  The accounts purported to be set up by the female employee and contained 

her naked pictures.  In June 2014, the female employee became pregnant with 

Complainant’s child, but she terminated the pregnancy.  Complainant then 

created a Facebook page about her abortion and sent “friend requests” to the 

female employee’s family.  Motion, pp. 4-9.  Notably, on the day that 

Complainant was suspended he also sent out an email to other co-workers 

communicating facts about the female employee’s personal matters and her 

abortion.  Motion, Exhibit 2 to Exhibit D; Opposition, Exhibit 52.  The 

investigation also revealed that Complainant allegedly texted the female 

employee’s naked pictures to her family’s church choir, and to her sisters’ 

former boyfriends and one former employer.  Motion, p. 5.  Finally, other co-

workers confirmed that Complainant had made inappropriate comments of a 

sexual nature regarding the female employee, as well as other female co-

workers.  Motion, Exhibit 1 to Exhibit D.                 
4 On March 31, 2015, Complainant filed his complaint with the Department of 

Labor alleging he was terminated for notifying his supervisor that there were 

misstatements on the P&L statements concerning oil production in Alaska.  

Motion, Exhibit A; Opposition, Exhibit 50.  Subsequently, on May 29, 2015, 

Complainant filed his Reply to Respondent’s Response to the Complaint.  In 

Reply, Complainant alleged for the first time that he also reported price 

fixing, unreported credit swaps, improper financial statement reporting, tax 

evasion, and concealment of losses.  See Motion, Exhibit F.  On October 16, 

2015, Complainant filed his complaint with the Office of Administrative Law 

Judges, asserting that he reported the aforementioned allegations to numerous 

individuals whom he identified for the first time, as well as various 

meetings he attended while working for Respondent.  See Motion, Exhibit C.  

On January 13, 2016, Complainant again alleged new protected activities and 

asserted for the first time that he provided numerous documents to outside 

counsel during the investigation into his misconduct.  However, the documents 

were never mentioned in Complainant’s initial March 2015 complaint.  Motion, 

p. 13.      
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relying on new allegations not alleged in his initial complaint, 

they cannot form the basis of a prima facie claim of protected 

activity.       

 

Moreover, Respondent argues that even if Complainant can 

establish a prima facie case, it has demonstrated by clear and 

convincing evidence that Complainant’s alleged protected conduct 

played no role (i.e., was not a contributing factor) in its 

decision to discharge him.  Respondent contends that even under 

the Act’s broad construction of “contributing factor”
5
 

Complainant cannot demonstrate any connection between his 

alleged protected activity and his termination.  Respondent 

avers that not only did Mr. Schultz respond to Complainant’s 

concerns about the P&L misstatement and later confirm that 

Respondent had accounted for the discrepancy, but that he 

thanked Complainant for reporting the discrepancy.
6
  

Significantly, Respondent maintains Complainant never 

communicated to Mr. Schultz on any other occasion that there 

were any ongoing or additional problems.  Respondent asserts 

that the evidence from the independent investigation into 

Complainant’s harassment of the female co-worker was confirmed 

by witness statements and documents, all of which was the 

catalyst for Complainant’s suspension and termination.
7
  Thus, 

Respondent asserts the granting of summary decision is proper 

here, where there is no genuine issue of material fact regarding 

whether the alleged protected activity was a contributing factor 

to Respondent’s decision to terminate Complainant.
8
     

                     
5 Allen v. Stewart Enter., Inc., ARB No. 06-081, ALJ Nos. 2004-SOX-60 to 62, 

slip op. at 17 (ARB July 27, 2006)(A contributing factor under SOX is 

construed as “any factor, which alone or in combination with other factors, 

tends to affect in any way the outcome of the decision.”).   
6 See supra note 1. 
7 Upon conducting the independent investigation, the outside counsel concluded 

that Complainant had behaved inappropriately at work and he had engaged in a 

pattern of harassment towards the female co-worker.  On this basis, the 

outside counsel recommended that Respondent terminate Complainant and not 

allow him to return to the worksite.  Motion, Exhibit 1 to Exhibit D.   
8 In support of its Motion, Respondent provided an affidavit from Corinna 

Carbone, who has worked for Respondent for nineteen years as its Human 

Resource Director.  Ms. Carbone attested that Complainant worked for 

Respondent as a “Lead Trading Analyst.”  She further stated Complainant did 

report to Mr. Schultz his concern about a misstatement on the P&L statement, 

but that the payments were never reflected as “profit” on any P&L statement.  

In addition, after Mr. Schultz explained these facts in his email, 

Complainant never responded to Mr. Schultz, nor did he mention this issue to 

anyone else until he was suspended.  Lastly, Ms. Carbone verified that 

Complainant was terminated following an investigation which demonstrated 

Complainant was harassing the female co-worker, making “highly inappropriate” 

comments to other co-workers, and sent an inappropriate email to co-workers 

following his suspension.  On this basis, Ms. Carbone avers Complainant’s 
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Finally, Respondent contends that, assuming arguendo, 

Complainant established the elements of a prima facie case under 

the Act, Respondent still would not be liable because it can 

demonstrate with clear and convincing evidence that it would 

have terminated Complainant even in the absence of the protected 

activity.  Respondent maintains that it was presented with 

information and documents that reasonably appeared to 

demonstrate Complainant “engaged in an appalling course of 

harassment directed at her (the female employee) as a co-

worker.”  The email evidence gathered came from accounts which 

appeared to be set up by Complainant from which he harassed the 

female co-worker.  The “harasser’s” focus on the female co-

worker’s abortion mirrored Complainant’s focus on it, both in 

the emails and during the investigation.  Further, Complainant’s 

admission during the investigation, that he did not believe 

sending out naked photos of the female co-worker without her 

permission was necessarily harassment, was consistent with the 

information received by other people concerning Complainant’s 

behavior.  Additionally, a fellow co-worker confirmed that 

Complainant made graphic sexual comments about other co-workers.  

Lastly, Complainant’s bizarre email he sent people within ETS, 

accusing the female co-worker of criminal activity and having an 

abortion were wholly inappropriate.  Motion, Exhibit 1 to 

Exhibit D.  Accordingly, Respondent asserts that given all these 

facts and circumstances, the evidence overwhelmingly warranted 

the discharge of Complainant.   

 

In sum, Respondent asserts the granting of summary decision 

is proper because “[whistleblower provisions] are not intended 

to be used by employees to shield themselves from the 

consequences of their own misconduct or failures.”  Trimmer v. 

U.S. Dept. of Labor, 174 F.3d 1098, 1104 (10th Cir. 1999)(citing 

Kahn v. U.S. Secretary of Labor, 64 F.3d 271, 279 (7th Cir. 

1995); see also Johnson v. Stein Mart, Inc., 440 F. App’x 795, 

803 (11th Cir. Sept. 9, 2011).     

 

On April 19, 2016, the undersigned issued an Order to Show 

Cause, advising Complainant, as a pro se party, that he was 

entitled to file a response opposing Respondent’s Motion by 

April 29, 2016.  Complainant was also advised that the Court 

could dismiss the action on the basis of the moving party’s 

papers if he did not file a response.  Furthermore, Complainant 

was advised that his response must identify all the facts stated 

by the moving party to which he disagreed and must set forth his 

version of the facts by offering affidavits or by filing sworn 

                                                                  
termination had nothing to do with his reporting a possible misstatement in 

Respondent’s P&L statements.  Motion, Exhibit D.    
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statements.  Finally, Complainant was advised that he was 

entitled to file a legal brief in opposition to Respondent’s 

brief.  On this same day, the undersigned also issued an Order 

Continuing Hearing Sine Die granting Complainant’s request to 

“stay” this matter in order to provide Complainant time to 

respond to the aforementioned Order to Show Cause.
9
   

 

On April 27, 2016, Complainant filed a Motion for an 

extension in which to file a response to the Order to Show 

Cause.  On April 28, 2016, the undersigned granted Complainant’s 

request, setting a due date of May 9, 2016, for filing of his 

opposition in this matter.   

 

Complainant timely filed his opposition to Respondent’s 

Motion (“Opposition”) along with 58 exhibits.
10
  In opposition, 

Complainant contends he established that he engaged in protected 

activity, and that he never harassed the female co-worker with 

whom he was involved.  Specifically, Complainant avers that his 

protected activity involved several meetings from February 2014 

through June 2014, with various people
11
 in regard to the Gulf of 

Mexico and “its illegal scheme.”  Complainant avers that on 

October 28, 2014, he reported to “Yves” the alleged “non-

compliant and flagrant behavior which ha[d] blanketed the 

Houston office.”  Opposition, Exhibit 42.  

  

Alternatively, Complainant alleges that Respondent and the 

female co-worker collaborated together to prevent him from 

continuing to report Respondent’s “illicit” activity to the 

United States Securities and Exchange Commission (“SEC”), the 

Commodity Futures Trading Commission (“CFTC”), and the 

                     
9 On April 15, 2016, Complainant filed an undated, unsigned four-page typed 

letter “in response to [the undersigned’s] letter dated February 11, 2016, 

denying Mr. Latigo’s Motion to Continue Formal Hearing,” seeking a stay of 

his SOX case pending the outcome of his federal trial in the matter of United 

States of America v. Heriberto Latigo, Case No. 15-cr-295, in the United 

States District Court for the Southern District of Texas, Houston Division, 

which Complainant agreed to postpone to June 27, 2016.  Consequently, as 

discussed above, the undersigned granted a stay of Complainant’s SOX case, 

but for reasons wholly unrelated to his pending federal trial.     
10 In his opposition, Complainant only proffered one affidavit from Patrick T. 

Martinez, his nephew.  However, the affidavit discussed a matter that is 

entirely unrelated to the instant case.  See Opposition, Exhibit 46.   
11 Complainant states he met with the following people: Yves, Antonio, 

Christian, Girogio, Silvia, and Rennato.  However, Complainant did not 

identify the aforementioned people by their full names, nor did he provide 

adequate information in regard to their affiliation with Respondent.  

Furthermore, no affidavits or declarations were provided by Complainant to 

establish that he indeed met with the aforementioned people regarding the 

matter that forms the basis of his alleged protected activity.  See 

Opposition, p. 15.   
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Occupational Safety and Health Administration (“OSHA”), which 

ultimately led to Complainant’s termination.  Finally, 

Complainant asserts he reported Respondent’s attempt to defraud 

ConocoPhillips of over thirteen million dollars, collusion with 

Shell Oil, fraudulently inflating income, and Respondent’s tax 

evasion.
12
  Notwithstanding the aforementioned allegations, 

Complainant concedes he did not report many of these alleged 

activities.   

 

 In conclusion, Complainant asserts that Respondent violated 

the Act by intentionally obstructing and hindering SEC, CFTC, 

and OSHA whistleblower investigations for corporate monetary 

benefit in securities markets.
13
   

 

 On May 17, 2016, Respondent filed a “Reply to 

[Complainant’s] Response to Motion for Summary Decision 

(“Reply”).”  Respondent reemphasized that Complainant failed to 

raise a genuine issue of material fact as to each element 

required to prove he is entitled to relief under the Act, and 

thus summary decision is appropriate.  Respondent argues 

Complainant failed to demonstrate that it engaged in fraudulent 

activities under Section 806 of the Act, that is, he did not 

allege: (1) mail fraud, wire fraud, bank fraud, or securities 

fraud against shareholders; (2) violations of SEC rules; or (3) 

other federal laws relating to fraud against shareholders.  

Additionally, Respondent avers that Complainant has offered six 

different versions of his alleged protected activity, however, 

only his account of such activity contained within the OSHA 

complaint can be considered.  See Wallace, supra at 476.  

Respondent further contends, assuming arguendo, Complainant 

included the additional allegations in his OSHA complaint, he 

has provided no affirmative evidence that he engaged in any 

protected activity, aside from a single email sent to his 

supervisor as discussed above.  Consequently, Respondent asserts 

Complainant has failed to demonstrate a genuine issue of 

material fact exists as to whether he engaged in protected 

activity.     

 

 In the same way, Respondent contends that the evidence it 

presented of Complainant’s harassment of a female co-worker, his 

                     
12 Complainant did not state when he reported these alleged activities or to 

what regulatory agency, nor did he provide affidavits or sworn statements 

relating to these specific allegations.  See Opposition, p. 1.   
13 In opposition, Complainant recalled various facts and provided many 

exhibits that the undersigned finds to be wholly irrelevant to the present 

matter.  Accordingly, the discussion herein contains only the portions of 

Complainant’s opposition and exhibits that are relevant to his SOX claim and 

the issue of summary decision.   
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inappropriate comments about other co-workers, and his bizarre 

and inappropriate email he sent to other employees upon his 

suspension clearly demonstrates no alleged protected activity 

was a contributing factor in Respondent’s decision to terminate 

Complainant’s employment.  Furthermore, Respondent avers that it 

had substantial evidence after the independent investigation 

that Complainant acted in an unprofessional and perhaps criminal 

manner, thus Respondent acted reasonably and in good faith when 

it terminated Complainant.  Cervantez v. KMGP Serv. Co., No. 08-

11196, 349 F. App’x 4, 11 (5th Cir. Sept. 16, 2009)(unpub.)(per 

curiam)(“[A] fired employee’s actual innocence of his employer’s 

proffered accusation is irrelevant as long as the employer 

reasonably believed it and acted in good faith.”).  

 

 Lastly, Respondent contends that even if Complainant had 

met his prima facie burden, summary decision would still be 

appropriate because whistleblower provisions cannot insulate 

Complainant from his gross misconduct.  See Trimmer, supra at 

1104.    

 

 On June 2, 2016, Complainant filed a “Motion Requesting an 

Opportunity to File a Response” to Respondent’s Reply of May 17, 

2016.  The Motion was not served on Respondent.  Complainant 

raises nothing in response to Respondent’s Reply but a rambling 

diatribe of Respondent’s investigation and “reporting SOX non-

compliant activity” previously raised in his Opposition.  

Furthermore, Complainant again raises conspiratorial allegations 

relating to Counsel for Respondent and the Federal Prosecutor in 

his federal case without any support, which has nothing to do 

with his alleged protected activity of October 2014.  I find no 

cogent basis to allow a reply to Respondent’s Response.  

Accordingly, Complainant’s Motion seeking to file yet another 

response is DENIED as specious and frivolous.      

 

DISCUSSION 

 

 The standard for granting summary decision is set forth at 

29 C.F.R. § 18.72(a) (2015).  See, e.g. Stauffer v. Wal-Mart 

Stores, Inc., Case No. 1999-STA-21 (ARB Nov. 30, 1999)(under the 

Act and pursuant to 29 C.F.R. Part 18 and Federal Rule of Civil 

Procedure 56, in ruling on a motion for summary decision, the 

judge does not weigh the evidence or determine the truth of the 

matter asserted, but only determines whether there is a genuine 

issue for trial); Rollins v. American Airlines, Inc., ARB Case 

No. 04-140, Case No. 2004-AIR-9 (ARB April 3, 2007); Webb v. 

Carolina Power & Light Co., Case No. 1993-ERA-42 @ 4-6 (Sec’y 

July 17, 1995).  This section, which is derived from Fed. R. 
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Civ. P. 56, permits an administrative law judge to recommend 

decision for either party where “there is no genuine issue as to 

any material fact and . . . a party is entitled to summary 

decision.”  29 C.F.R. § 18.72(a).  Thus, in order for 

Respondent’s motion to be granted, there must be no disputed 

material facts upon a review of the evidence in the light most 

favorable to the non-moving party (i.e., Complainant), and 

Respondent must be entitled to prevail as a matter of law.  

Gillilan v. Tennessee Valley Authority, Case Nos. 1991-ERA-31 

and 1991-ERA-34 @ 3 (Sec’y August 28, 1995); Stauffer, supra. 

 

The purpose of a summary decision is to pierce the 

pleadings and assess the proof, in order to determine whether 

there is a genuine need for a trial.  Matsushita Elec. Indus. 

Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  

Where the record taken as a whole could not lead a trier of fact 

to find for the non-moving party, there is no genuine issue for 

trial.  Id. at 587. 

 

 The non-moving party must present affirmative evidence in 

order to defeat a properly supported motion for summary 

decision.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).  It 

is enough that the evidence consists of the party’s own 

affidavit, or sworn deposition testimony and a declaration in 

opposition to the motion for summary decision.  Id. at 324.  

Affidavits must be made on personal knowledge, set forth such 

facts as would be admissible in evidence, and show affirmatively 

that the affiant is competent to testify to the matters stated 

therein.  Fed. R. Civ. P. 56(e). 

 

A non-moving party who relies on conclusory allegations 

which are unsupported by factual data or sworn affidavit . . . 

cannot thereby create an issue of material fact.  See Hansen v. 

United States, 7 F.3d 137, 138 (9th Cir. 1993); Rockefeller v. 

U.S. Department of Energy, Case No. 1998-CAA-10 (Sept. 28, 

1998); Lawrence v. City of Andalusia Waste Water Treatment 

Facility, Case No. 1995-WPC-6 (Dec. 13, 1995)(emphasis added). 

Consequently, Complainant may not oppose Respondent’s Motion for 

Summary Decision on mere allegations.  Such responses must set 

forth specific facts showing that there is a genuine issue of 

fact for a hearing.  29 C.F.R. § 18.72(c). 

 

The determination of whether a genuine issue of material 

fact exists must be made by viewing all evidence and factual 

inferences in the light most favorable to Complainant.  Trieber 
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v. Tennessee Valley Auth., Case No. 1987-ERA-25 (Sec’y Sept. 9, 

1993).   

 

 The U.S. Supreme Court has cautioned that “summary 

procedures should be used sparingly . . . where motive and 

intent play lead roles . . . It is only when witnesses are 

present and subject to cross-examination that their credibility 

and the weight to be given their testimony can be appraised.”  

Pollar v. Columbia Broadcasting Sys., Inc., 368 U.S. 464, 473, 

82 S.Ct. 486, 491 (1962)(emphasis added).  

 

In the instant case, in order to withstand Respondent’s 

motion, it is not necessary for Complainant to prove his 

allegations.  Instead, he must only allege the material elements 

of his prima facie case.  Bassett v. Niagara Mohawk Power Co., 

Case No. 1986-ERA-2 @ 4 (Sec’y July 9, 1986).  Whether the 

alleged acts actually occurred or whether they were motivated by 

the requisite animus are matters which cannot be resolved 

conclusively until after the parties have presented their 

evidence at a formal hearing.  Nevertheless, only those alleged 

acts asserted in Complainant’s OSHA complaint will be subject to 

judicial review.  See Wallace, supra at 476.   

 

Accordingly, in a Sarbanes-Oxley "whistleblower" case, 

Complainant must establish by a preponderance of the evidence 

that: (1) he engaged in protected activity as defined by the 

Act; (2) his employer was aware of the protected activity; (3) 

he suffered an adverse employment action, such as discharge; and 

(4) circumstances exist which are sufficient to raise an 

inference that the protected activity was likely a contributing 

factor in the unfavorable action.  29 C.F.R. § 1980.104(e)(1); 

see Macktal v. U. S. Dep't of Labor, 171 F.3d 323, 327 (5th Cir. 

1999); Zinn v. Univ. of Missouri, Case No. 1993-ERA-34 (Sec'y 

Jan. 18, 1996); Overall v. Tennessee Valley Auth., Case No. 

1997-ERA-53 at 12 (ARB Apr. 30, 2001).  The foregoing creates an 

inference of unlawful discrimination.  Id.  

 

 Here, Complainant contends there is evidence that his 

employment was terminated for engaging in protected activity. 

Given that the review by this Court is limited to that which was 

proffered by Complainant in his OSHA complaint, the only alleged 

protected activity asserted by Complainant involved his 

reporting of a misstatement on a P&L statement on October 8, 

2014.  Nonetheless, Complainant’s concern regarding this matter 

was resolved by Mr. Shultz, his supervisor, in his October 13, 

2014 email which explained to Complainant that the discrepancy 

was accruing as a future payable and was not misreported as 
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profit.  Notably, Complainant never replied to Mr. Shultz’s 

email voicing continued concern.  In addition, Complainant 

provided no affidavit, sworn statement, or affirmative evidence 

to demonstrate anything to the contrary.  Accordingly, I find 

there is no genuine issue of material fact concerning 

Complainant’s alleged protected activity.  

    

 Moreover, assuming arguendo, that Complainant included the 

other multiple allegations of fraud in his OSHA complaint, which 

he alleged amounted to $1.76 billion dollars in profit for 

Respondent, these claims amount to mere allegations and are 

wholly conclusive in nature because Complainant failed to 

provide any affirmative evidence, sworn statements, or 

affidavits to substantiate with specificity that these misdeeds 

occurred.  See Opposition, pp. 15-16.  In addition, Complainant 

admitted he never reported many of these alleged activities 

which may have demonstrated he engaged in protected activity.  

Accordingly, I find that even if Complainant had alleged the 

aforementioned in his OSHA complaint there is no genuine issue 

of material fact due to Complainant’s failure to set forth 

specific facts and affirmative evidence of any alleged fraud. 

 

Likewise, Respondent argues that even if Complainant 

established a prima facie case, it has demonstrated by clear and 

convincing evidence that Complainant’s alleged protected conduct 

played no role (i.e., contributing factor) in its decision to 

discharge him.  Respondent avers that it had substantial 

evidence from the independent investigation to support a 

reasonable belief that Complainant harassed the female co-worker 

by sending threatening emails, naked photos of her to various 

people, and emailing other employees (the day he was suspended) 

about her abortion.  To rebut Respondent’s assertion, 

Complainant simply stated he did not harass the female co-worker 

and contends that his email was “hacked” by Respondent and the 

female co-worker in a conspiracy to prevent Complainant from 

reporting Respondent’s “illicit” acts.  However, Complainant has 

produced no affidavit, sworn statement, or any other affirmative 

evidence beyond his own unsupported allegations which would 

substantiate his claims and demonstrate that his alleged 

protected activity was a contributing factor in Respondent’s 

decision to terminate his employment.  Accordingly, I find that 

Complainant has not demonstrated a genuine issue of material 

fact exists in regard to his alleged protected activity being a 

contributing factor to his discharge.    

 

Finally, assuming arguendo, Complainant had demonstrated a 

prima facie case under the Act, it would not pardon any gross 
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misconduct on his behalf.  As espoused in Trimmer, 

“[whistleblower provisions] are not intended to be used by 

employees to shield themselves from the consequences of their 

own misconduct or failures.”  Trimmer, supra at 1104.  Again, 

Complainant did not provide any affidavits, sworn statements, or 

other admissible evidence to demonstrate the independent 

investigation was inaccurate in regard to his misconduct towards 

the female co-worker and/or other co-worker’s.  

 

Thus, notwithstanding viewing all evidence and factual 

inferences in the light most favorable to Complainant, I 

conclude there is no genuine issue of fact that requires a 

formal hearing.  Although Complainant contends there is evidence 

that his employment was terminated for engaging in protected 

activity, he has failed to provide any evidence, beyond sheer 

speculation, in a sufficient manner to convince me that there is 

a legitimate dispute regarding the factual circumstances 

involved herein such that summary disposition of this matter 

would be inappropriate.  Accordingly, I find and conclude 

Respondent’s Motion for Summary Decision is appropriate and 

hereby granted. 

 

Considering the foregoing, 

 

IT IS HEREBY ORDERED that Respondent’s Motion for Summary 

Decision be, and it is, GRANTED and that Complainant’s Complaint 

is hereby DISMISSED with prejudice. 

 

IT IS FURTHER HEREBY ORDERED that the formal hearing in 

this matter previously scheduled for May 3, 2016, and 

subsequently postponed Sine Die, is hereby CANCELLED. 

 

ORDERED this 15
th
 day of June, 2016, at Covington, 

Louisiana. 

 

 

 

 

 

      

 

                         LEE J. ROMERO, JR. 

                         Administrative Law Judge 
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NOTICE OF APPEAL RIGHTS: To appeal, you must file a Petition for 

Review ("Petition") with the Administrative Review Board 

("Board") within fourteen (14) business days of the date of 

issuance of the administrative law judge's decision. The Board's 

address is: Administrative Review Board, U.S. Department of 

Labor, Suite S-5220, 200 Constitution Avenue, NW, Washington DC 

20210. In addition to filing your Petition for Review with the 

Board at the foregoing address, an electronic copy of the 

Petition may be filed by e-mail with the Board, to the attention 

of the Clerk of the Board, at the following e-mail address: ARB-

Correspondence@dol.gov.  

 

Your Petition is considered filed on the date of its postmark, 

facsimile transmittal, or e-mail communication; but if you file 

it in person, by hand-delivery or other means, it is filed when 

the Board receives it. See 29 C.F.R. § 1980.110(a). Your 

Petition should identify the legal conclusions or orders to 

which you object. You may be found to have waived any objections 

you do not raise specifically. See 29 C.F.R. § 1980.110(a).  

 

At the time you file the Petition with the Board, you must serve 

it on all parties as well as the Chief Administrative Law Judge, 

U.S. Department of Labor, Office of Administrative Law Judges, 

800 K Street, NW, Suite 400-North, Washington, DC 20001-8002. 

You must also serve the Assistant Secretary, Occupational Safety 

and Health Administration and on the Associate Solicitor, 

Division of Fair Labor Standards, U.S. Department of Labor. See 

29 C.F.R. § 1980.110(a).  

 

You must file an original and four copies of the petition for 

review with the Board, together with one copy of this decision. 

In addition, within 30 calendar days of filing the petition for 

review you must file with the Board: (1) an original and four 

copies of a supporting legal brief of points and authorities, 

not to exceed thirty double-spaced typed pages, and (2) an 

appendix (one copy only) consisting of relevant excerpts of the 

record of the proceedings from which the appeal is taken, upon 

which you rely in support of your petition for review.  

 

Any response in opposition to a petition for review must be 

filed with the Board within 30 calendar days from the date of 

filing of the petitioning party’s supporting legal brief of 

points and authorities. The response in opposition to the 

petition for review must include: (1) an original and four 

copies of the responding party’s legal brief of points and 

authorities in opposition to the petition, not to exceed thirty 

double-spaced typed pages, and (2) an appendix (one copy only) 

mailto:ARB-Correspondence@dol.gov
mailto:ARB-Correspondence@dol.gov
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consisting of relevant excerpts of the record of the proceedings 

from which appeal has been taken, upon which the responding 

party relies, unless the responding party expressly stipulates 

in writing to the adequacy of the appendix submitted by the 

petitioning party.  

 

Upon receipt of a legal brief filed in opposition to a petition 

for review, the petitioning party may file a reply brief 

(original and four copies), not to exceed ten double-spaced 

typed pages, within such time period as may be ordered by the 

Board.  

 

If no Petition is timely filed, the administrative law judge's 

decision becomes the final order of the Secretary of Labor 

pursuant to 29 C.F.R. §§ 1980.109(e) and 1980.110(b). Even if a 

Petition is timely filed, the administrative law judge's 

decision becomes the final order of the Secretary of Labor 

unless the Board issues an order within thirty (30) days of the 

date the Petition is filed notifying the parties that it has 

accepted the case for review. See 29 C.F.R. § 1980.110(b). 
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