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CES ENVIRONMENTAL SERVICES 

  Respondent 

 

 

RECOMMENDED DECISION AND ORDER DISMISSING 

COMPLAINT AS UNTIMELY 
 

BACKGROUND 

 

 From OSHA’s findings of March 12, 2009, denying Complainant’s January 29, 

2009, complaint under the employee protection provision of Section 405 of the Surface 

Transportation Assistance Act, 49 U.S.C. §31105on the grounds the same was untimely 

filed, Claimant appealed to the Office of Administrative Law Judges.  Prior to setting the 

matter for formal hearing, by order dated May 1, 2009, Complainant was granted fifteen 

(15) days from the date of the order to show cause why his claim under the STA Act 

should not be dismissed as untimely inasmuch as his complaint was filed more than 180 

days after his May 30, 2008 termination.  At Complainant’s request the time to obtain an 

attorney and/or file a reply to the show cause order was extended until June 26, 2009.  

Complainant has now responded. 

 

DISCUSSION AND FINDINGS 

 

 Complainant acknowledges his complaint was not filed within the 180 days, 

however, he appears to blame others, including his former attorney, for not acting 

promptly or advising him to do so.  However, ignorance of the law is no excuse, nor can 

a Complainant avoid the consequences of an omission on the part of his or her chosen 

agent or attorney.  If, as Complainant alleges, other people “dropped the ball” that does 
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not entitle Complainant to equitable tolling.  From his attachments, it appears 

Complainant did have an attorney in June 2008, and in the same month EEOC refused to 

issue him a right to sue.  After that, however, neither Complainant nor any agent on his 

behalf took action until Complainant contacted OSHA in January 2009.  Accordingly, the 

Complaint of Sebastien McCrimmons is DISMISSED. 

 

 So ORDERED this 26th day of June, 2009, at Covington, Louisiana. 

 

      A 

      C. RICHARD AVERY 

      Administrative Law Judge 

 
 

NOTICE OF REVIEW: The administrative law judge’s Recommended Decision and 

Order Dismissing Complaint as Untimely, along with the Administrative File, will be 

automatically forwarded for review to the Administrative Review Board, U.S. 

Department of Labor, Suite S-5220, 200 Constitution Avenue, NW, Washington, DC 

20210. See 29 C.F.R. § 1978.109(a); Secretary’s Order 1-2002, ¶4.c.(35), 67 Fed. Reg. 

64272 (2002).  

Within thirty (30) days of the date of issuance of the administrative law judge’s 

Recommended Decision and Order, the parties may file briefs with the Board in support 

of, or in opposition to, the administrative law judge’s decision unless the Board, upon 

notice to the parties, establishes a different briefing schedule. See 29 C.F.R. § 

1978.109(c)(2). All further inquiries and correspondence in this matter should be directed 

to the Board.  

 


