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ORDER OF REMAND 

 
This case arises from the request by Herbco International (“Employer”) for review of the 

Certifying Officer’s (“CO”) decision to deny an application for temporary alien labor 

certification under the H-2B non-immigrant program. The H-2B program permits employers to 

hire foreign workers to perform temporary nonagricultural work within the United States on a 

one-time occurrence, seasonal, peakload, or intermittent basis, as defined by the United States 

Department of Homeland Security. See 8 U.S.C. § 1101(a)(15)(H)(ii)(b); 8 C.F.R. § 

214.2(h)(6);
1
 20 C.F.R. § 655.6(b).

2
 Employers who seek to hire foreign workers under this 

                                                 
1
 The definition of temporary need is governed by 8 C.F.R. § 214.2(h)(6)(ii)(B).  Consolidated Appropriations Act, 

2018, Pub. L. No. 115-141, Division H, Title I, § 113 (2018).  
2
 On April 29, 2015, the Department of Labor (“DOL”) and the Department of Homeland Security jointly published 

an Interim Final Rule (“IFR”) amending the standards and procedures that govern the H-2B temporary labor 

certification program. See Temporary Non-Agricultural Employment of H-2B Aliens in the United States; Interim 

Final Rule, 80 Fed. Reg. 24,042 et seq. (Apr. 29, 2015). The rules provided in the IFR apply to applications 

“submitted on or after April 29, 2015, and that ha[ve] a start date of need after October 1, 2015.” IFR, 20 C.F.R. § 

655.4(e). All citations to 20 C.F.R. Part 655 in this opinion and order are to the IFR. 
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program must apply for and receive labor certification from the United States Department of 

Labor using a Form ETA-9142B, Application for Temporary Employment Certification (“Form 

9142”). A CO in the Office of Foreign Labor Certification (“OFLC”) of the Employment and 

Training Administration reviews applications for temporary labor certification.  

 

Following the CO’s denial of an application under 20 C.F.R. § 655.53, an employer may 

request review by the Board of Alien Labor Certification Appeals (“BALCA” or “the Board”). 

20 C.F.R. § 655.61(a), which the Employer did here. 

 

On November 13, 2018, I received a motion filed by the CO, through counsel, to remand 

the Employer’s H-2B application for further processing. The Employer has no objection. 

 

It is ORDERED that this matter is remanded for further action by the CO. 

 

 

For the Board:  

 

 

 

 

 

 

EVAN H. NORDBY 
Administrative Law Judge 

 


