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DECISION AND ORDER

Procedural Background

This matter arises under the H-2B provisions of the Immigration and Nationality Act
(“INA”), as amended, 8 U.S.C. §§ 1101 et seq., and the implementing regulations at 20 C.F.R.
Part 655, Subpart A (2008). The H-2B program permits employers to hire foreign workers to
perform temporary, nonagricultural work within the United States if there are not sufficient U.S.
workers who are able, willing, qualified, and available at the place where the alien is to perform
such services or labor.

The Administrator, (“Administrator” or “Complainant”) Wage and Hour Division
(“WHD”) of the Department of Labor (“DOL”), issued a determination (Reference No.:
1749873) to C. S. Lawn & Landscape, Inc., (“Respondent”) via letter on February 20, 2018,
stating that Respondent was found to be in violation of certain H-2B provisions of the INA
(regarding a Petition for Nonimmigrant Worker and an Application for Temporary Employment



Certification) covering the period from February 15, 2013 to December 15, 2015, by a
substantial failure to comply with the recruitment and hiring of U.S. workers; unfavorable terms
and working conditions; and impermissible pay deductions requirement; and a willful
misrepresentation of a material fact regarding the accuracy of its need for temporary workers.
The Administrator determined that Respondent owes $147,200.84 in unpaid wages to three U.S.
worker and 28 H-2B nonimmigrant workers and $75,000.00 in civil money penalties. (CX 1).!

On March 20, 2018, Respondent objected to the Administrator’s findings and requested a
hearing. The case was docketed at the Office of Administrative Law Judges on March 22, 2018,
and it was assigned to me on April 19, 2018. On April 26, 2018, | issued a Notice of Hearing
and Prehearing Order and set this case for hearing on October 23, 2018 in Washington, D.C.
(AX 1). By Order dated June 12, 2018, the hearing dates were expanded to include October 23-
24, 2018. (AX 2). The parties each filed four prehearing motions that were addressed in an
Order dated October 3, 2018 that also moved the hearing dates to November 5-6, 2018. (AX 3).
Complainant filed a Motion for Summary Judgment on October 18, 2018 and Respondent filed a
Response on October 22, 2018. | issued an Order on October 30, 2018 denying the motion. (AX
4),

| held an informal telephone conference with the parties on September 28, 2018, and a
formal, on-the-record telephone conference on October 24, 2018, in an effort to facilitate
resolution of discovery issues. The hearing was conducted on November 4-5 and November 26,
2018. Complainant objected to a number of Respondent’s exhibits at the hearing and I directed
Complainant to put its objections in writing and | afforded Respondent an opportunity to
respond. Complainant submitted written objections to 37 of Respondent’s exhibits on December
12, 2018 and Respondent submitted its response on December 17, 2018. 1 issued an Order on
February 13, 2019 overruling the objections and | admitted the exhibits. (AX 5). The
evidentiary record is closed. Both parties submitted final written briefs on March 15, 2019. The
Administrator’s party representative at the hearing was Oscar Blanco, a Wage and Hour Division
investigator. (Tele. Conf. TR 17-18). Respondent’s corporate representative at the hearing was
Charles Saine, the President and sole owner of C. S. Lawn & Landscape, Inc. (TR 442-443).

Evidence and Evidentiary Issues

Complainant offered Complainant’s Exhibits 1-56 (TR 9) and Respondent offered
Respondent’s Exhibits 1-99 (TR 10), which were admitted subject to later objections. (TR 20).

Octavio Ramiro Hernandez

Mr. Hernandez was Complainant’s first witness and Ms. Castro served as the interpreter.’
(TR 71-72). Mr. Hernandez heard about Respondent from his uncle in 2001 or 2002. (TR 73-
74). He started working for Respondent in 2002 and he worked for Respondent for 13 or 14
years. He had a visa and worked steadily for Respondent. He returned to Mexico in 2015. Mr.

! Administrative Law Judge exhibits are designated “AX,” Complainant’s exhibits are designated “CX,”
Respondent’s exhibits are designated “RX,” joint exhibits are designated “JX,” and citations to the transcript of the
hearing are designated “TR” followed by the page number(s).
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Laura Castro was sworn and served as the interpreter for all of the witnesses who were not fluent in English.
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Hernandez worked for Respondent doing landscaping work and mowing grass. He first lived at
76 Heritage Court in Annapolis and then he moved to 1504 Kent Island. He never went inside
1107 Butterworth Court. (TR 74). He believed that was a location in Crofton, Maryland.
Respondent’s workers stored their tools at Thompson Creek. (TR 75). There was another shop
on the other side of the bridge and sometimes he picked up tools there, but he did not recall the
address. A small apartment was built over the Thompson Creek shop four or five years ago and
the Javier Barrientos Hernandez group lived there for one year. (TR 76). The area above the
shop that was converted into an apartment was previously used as an office. They added a
bathroom and put up walls to make bedrooms. Mr. Saine asked to do the renovations and after
the renovations were done, people moved in and lived there. When Mr. Hernandez left, he
believed there were some problems with the Thompson Creek apartment and the people that
lived there were moving out. (TR 77). They moved to the Quimby neighborhood — 1504
Marion Quimby. (TR 78).

Mr. Hernandez said that his cousin, Jaime Barrientos, lived in an apartment at 7C
Heritage Court and that he visited the apartment. It was in the basement of the building and it
was very dark. There were beds in what was supposed to be a living room because people were
sleeping there. (TR 78). The bathroom smelled of humidity and, because of the humidity, the
walls were stained with something green. Mr. Hernandez said he knew what mold was; stains
that are caused by humidity. He said he visited the Heritage Court apartment in 2012 or 2013.
(TR 79). He recalled that the stains were bigger on the ceiling. When he was at the apartment in
2013, he only went into the living room area. (TR 80).

Mr. Hernandez knew Marcelina de Barrientos who is his cousin. She came to the United
States on the C. S. Lawn list, but she did not work for the company; instead, she worked
somewhere else at a hotel. (TR 80). The hotel was located across from a Home Depot and a
Best Buy store in Annapolis. He did not know when Marcelina first started coming to the United
States, but it was prior to him coming in 2002. She came to the United States when he did from
2002 to 2015. They would see each other at the embassy in Guadalajara. She came under the
visa for C. S. Lawn workers along with her husband, Jaime Barrientos. (TR 81).

Mr. Hernandez knew Josefina Jimenez who is the wife of his uncle. His uncle is in
charge of traveling with the people from Mexico to the United States. He said Josefina was in
the United States at that moment. She started coming to the United States prior to 2000 and she
came on the C. S. Lawn workers’ visa. Mr. Hernandez said Josefina came to the United States
the same years that he came and that she has only worked for Respondent during the current
year. (TR 82). The other years she worked at a restaurant where she was a cook and she also
cleaned houses. The house cleaning she did on her own and she did not work for a company,
and the restaurant was in downtown Annapolis. The current year is the first year that she worked
doing landscaping. Mr. Hernandez said that in the years he worked for Respondent Marcelina
and Josefina did not work for Respondent and had jobs elsewhere. (TR 83).

In 2013, Javier Barrientos, Arturo Vasquez, Pedro Hernandez, Gerardo, Issac — about six
people — lived in the Thompson Creek apartment. (TR 83-84). They also lived there in 2014 and
2015. There were about six people living at the 7C Heritage Court location in 2013. Mr.
Hernandez did not see the bathroom walls in Heritage Court in 2014 or 2015 because he only
went into the living room. He recalled it had the smell of humidity. (TR 84). The stains that he
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saw on the bathroom walls is called mold in the United States, but he calls it humidity.
Whenever he said he saw humidity he was referring to mold or fungus. (TR 86-87).

On cross-examination by Respondent, Mr. Hernandez said he left the United States in
November 2015. (TR 87). He saw people living at the Thompson Creek location for many
years. He lived at 1504 Marion Quimby. (TR 88). The workers on the western shore reported
to the shop located in Davidsonville, Maryland, but Mr. Hernandez also went to the Thompson
Creek shop. (TR 89). He said he had not heard of an H-4 visa, only an H-2B visa. The only
thing he knew about Josefina coming into the United States was that she was traveling into the
country with the group and was on the list of people coming to work for Respondent. He did not
see Marcelina do any mowing or landscaping. (TR 90). He said the term “humidity” in Mexico
meant a green stain that goes away when you touch it with your hand. That is how he describes
the green and black spots he remembers seeing at 7C Heritage Court. (TR 91).

On re-direct examination by Complainant, Mr. Hernandez said Butterworth Court is the
Thompson Creek location and he saw people living there in 2013 and 2014. (TR 91). He never
saw Marcelina or Josefina doing any work for Respondent, but he knows that Josefina is for the
first time currently working for Respondent. (TR 92).

Rufino Ramiro Hernandez

Complainant called Rufino Hernandez as its second witness. (TR 94). Mr. Hernandez is
38 years of age and attended high school in Mexico. (TR 94-95). He learned about Respondent
from his uncle, Marcos Hernandez, who introduced him to Mr. Saine and helped him get a job.
(TR 95). He first came to the United States to work for Respondent on March 21, 2000. He had
to obtain a passport and a visa while he was in Mexico, and then his uncle picked him up in the
United States and he started work the next day. He used a letter his uncle sent him from Mr.
Saine in order to get his visa. (TR 96). He came to the United States on an H-2B visa to work
for Respondent in 2000. He worked for nine months doing whatever the foreman told him to do
— cleaning, cutting, landscaping, whatever was needed. (TR 97). He went back to Mexico after
nine months to renew the visa so he could return the next year. He returned and worked for
Respondent for two more years. He decided not to return in 2003 because a colleague said he
was going to accuse him of something with Mr. Saine. His brother talked to Mr. Saine and he
returned to work for Respondent in 2004. (TR 98-99). He continued working for Respondent
for about six more years and he stopped working for Respondent for the second time in 2011.
(TR 99). He came back in 2012 and continued working for Respondent until 2015. (TR 100).

Mr. Hernandez lived in Annapolis when he worked for Respondent. In 2013, he was paid
$11.50 per hour. He believes his pay increased to $11.75 per hours in 2014 and to $13.50 in
2015. (TR 101). He went to the Heritage Court apartment once at the end of 2011 or beginning
of 2012 to check the mail and take some boxes after some of the other workers left. Mr.
Hernandez said “[t]here was a humidity in one of the bedroom,” which he described as “like a
fungus.” (TR 102). He said it was green mold. It was in the bedroom where his cousin was
staying. Mr. Saine and some other workers were with him inside the Heritage Court apartment.
(TR 102). Mr. Hernandez testified that Mr. Saine saw the mold and said he would have someone
clean the apartment. (TR 103). He said his cousin got pneumonia. There were six people living



in the apartment and they lived there in 2012, 2013, 2014 and 2015. He knew that because some
of them were relatives and he knew the others. (TR 104).

Mr. Hernandez was familiar with the 1107 Butterworth Court location in Thompson
Creek. (TR 105). The first time he was there it was an office with two floors. There was a
secretary, file cabinets and three desks. He went there to drop off tools. (TR 106-107). Later,
he helped to build a kitchen, bathroom and a laundry to convert it into an apartment. (TR 107).
Mr. Saine asked him to do the work. In 2013, Javier, Isaac Barrientos, Ernesto, Pedro, Arturo
Vazquez and another person whose name he did not recall lived there. The same people lived
there in 2014 and 2015, except in 2015 more people were added downstairs. They were Eleazar
and Antonio Hernandez, Carlos and others whose names he did not recall. (TR 108).

He knows Marcelina and Josefina. (TR 108-109). He knows Marcelina because she is
married to his cousin. He first met her when he was about 10 years old. He remembers that
when he was about 19 she traveled to the United States with her husband, Jaime Barrientos. (TR
109). When Mr. Hernandez came to the United States for the first time in 2000 to work for
Respondent, Marcelina came too. (TR 109-110). Respondent brought her into the United States,
but she did not work for Respondent. He knew that because she was never with the group when
they left in the morning to go to work, but instead she was going to work at a different place,
which he believed was a hotel in downtown Annapolis. Marcelina came to the United States
every year that Mr. Hernandez worked for Respondent, which was through 2015. In 2015, she
lived at 7C Heritage Court. (TR 110). That is the same place where she lived in 2013 and 2014.
Everyone that lived there worked for Respondent except for the women. The last year — 2015 —
Marcelina worked doing cleaning close to Riva Road in Annapolis. In 2014, she was working in
the same area, but she was cleaning at the hospital. (TR 111). She also did cleaning in 2013 and
she was sent to different locations. He did not recall her ever doing any work for Respondent.
(TR 112).

Josefina is the wife of Mr. Hernandez’s uncle. He first met her when he was about 10
years old. She came to the United States in 2013, 2014 and 2015 with his uncle. (TR 112). She
lived at 1142 Merryman Court in 2013, 2014 and 2015. (TR 112-113). She did not work for
Respondent in those years, but instead worked at a restaurant in Annapolis. (TR 113). Mr.
Hernandez said that once, when he was working delivering pizzas, he went to the restaurant
where she worked and he saw her there. That was in 2008 or 2009 and she worked at the
restaurant for 7 to 10 years. Mr. Saine told him that the Marcelina and Josefina came to the
United States to cook for the workers and clean the houses where they were living. (TR 114).
Mr. Hernandez said that was true, but they were working outside the company and not within the
company. (TR 114-115). Mr. Saine purchased uniforms in 2013, 2014 and 2015 that consisted
of a t-shirt bearing the company’s logo. (TR 115). Mr. Hernandez reviewed pages taken from
CX 54, which he said showed where he got direct deposits. (TR 116). It shows deductions from
his pay for uniforms. (TR 116-117). Every pay period in 2015 there was a deduction in the
amount of $18.62 for uniforms. (TR 117).

Mr. Saine told Mr. Hernandez that if anyone tried to talk to him about the company he
should decline to do so because there were people trying to deport him back to Mexico and Mr.
Saine would protect him. He knew there were deductions for uniforms in 2015, but he did not
know about 2013 and 2014 because they did not begin to get pay stubs until 2015. (TR 117-
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118). The work he did on the renovations at Thompson Creek was in 2010 and people starting
living there afterwards. People who lived at 7C Heritage Court told him there was a lot of mold
there, especially in one of the bedrooms. All of the people who lived there complained about it
many times. (TR 118). They were afraid to complaint about it to Mr. Saine because they were
afraid of him. (TR 118-119). Mr. Hernandez reviewed the photographs at CX 20 and said they
looked like the mold he saw inside 7C Heritage Court. The complaints he heard from other
workers were in 2013 and 2014. (TR 119).

On cross-examination by Respondent, Mr. Hernandez agreed that he had sued
Respondent. (TR 121). He said the suit was filed in March or April 2016 “because of what he
tried to do to me.” (TR 122). He alleged that Respondent failed to pay him $120,000.00 in
overtime. (TR 123). He agreed that as part of the lawsuit Respondent alleged that he had taken
its equipment to do side jobs. (TR 124). Mr. Hernandez disagreed that his side jobs were taking
business away from Respondent and said it “wasn’t something that was making a huge
difference” and that he was “doing it just to make extra money.” (TR 125). He denied that he
was still competing against Respondent and said he had not done any landscape work in months.
(TR 125-126). He said he works for Leckner Nissan, which is a car dealership. (TR 126). The
dealership is in Ellicott City, Maryland. Mr. Hernandez agreed that he eventually dropped his
lawsuit against Respondent. (TR 127). He agreed that he alleged that ADP, a commercial
payroll company, was doing dual books that gave one set of earnings statements to workers and
another set of earnings statement to Respondent. (TR 128).

Mr. Hernandez denied that he had ever secretly tape-recorded Mr. Saine. (TR 129). He
agreed that in 2008 he purchased a housing unit from Mr. Saine — 76 Heritage Court — and that
he has lived there ever since. (TR 130). Mr. Hernandez denied that during the lawsuit
Respondent’s counsel produced a stack of GPS data showing that the truck he was supposed to
be using to do work for Respondent did not correspond with the overtime hours he claimed he
had worked. (TR 132). He said he was told that all of the records, including the GPS data,
burned up in a fire. (TR 134). When shown what counsel represented were GPS records, Mr.
Hernandez denied that he had ever seen them before. (TR 137). He said that when Mr. Saine
told him that he might be deported it was a one-on-one conversation and there were no witnesses
to the event. (TR 139).

On re-direct examination by Complainant, Mr. Hernandez said he had a good relationship
with Mr. Saine until the investigation started. (TR 139-140). He said that he always asked Mr.
Saine’s permission before using one of his vehicles, but sometime he used some of Mr. Saine’s
tools without permission. (TR 140).

On re-cross examination by Respondent, Mr. Hernandez said he was fired after the
investigation began and Mr. Saine thought he had initiated the investigation. (TR 142). He said
he was fired about the beginning of December in 2015. (TR 143).

Orlando Luencas

Complainant called Mr. Luencas as its third witness. Ms. Castro served as the interpreter.
Mr. Luencas said that he worked for Respondent for 16 to 18 years beginning in 1997 or 1998.
He heard about Respondent from Marcos Hernandez. (TR 146). He last worked for Respondent
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in 2016. He believed he was not called back like Marcos and the others because he was part of
the lawsuit alleging that Respondent paid 80 hours per week when they worked 99 hours per
week. He lived at the western shore when he worked for Respondent and some of his colleagues
still live there. (TR 147). The place where he lived was on Marion Quimby Drive. Respondent
deducted $15 for uniforms and $30 for rides from his paycheck. (TR 148). Respondent
provided a van for one of the workers to drive the others and $30 a week was deducted. The rent
was $422.00 per month and it was paid to Respondent in cash. (TR 149).

Mr. Luencas knew Marcelina and Josefina. They traveled to the United States when he
did, but they did not work for Respondent. They started traveling together in 1997 or 1998.
Josefina is currently working in the United States. Mr. Luencas saw her three days prior to the
hearing when she was back at home visiting in Mexico. (TR 150). He said Mr. Saine told the
whole team not to say anything because if he got sued it would not work out well for them
financially. Mr. Saine never said directly not to talk to the Department of Labor, he just
insinuated not to talk to federal officers. (TR 151). The deductions Mr. Luencas discussed
earlier were taken out in 2013, 2014 and 2015. (TR 152).

On cross-examination by Respondent, Mr. Luencas said he kept coming back for 18
years because he liked working for Respondent, although the pay was low. (TR 152-153). He
agreed that where he lived on Marion Quimby was right across the street from the office and that
he could walk to work in five minutes. (TR 154). He agreed that he was a friend of Rufino
Ramiro and that in 2016 he went out and worked with Mr. Ramiro in the evenings because he
needed the extra money. (TR 155). When Mr. Saine found out that he was working with Mr.
Ramiro, Mr. Saine said he was not allowed to do so. (TR 155-156). Mr. Luencas said he did not
know why Respondent did not call him back to work. (TR 157).

Pedro Hernandez Baez

Complainant called Mr. Baez as its fourth witness and Ms. Castro served as interpreter.
(TR 166). Mr. Baez worked for Respondent for five years from 2010 through 2014. He said he
quit because he did not like the way he was treated. He said he did not get pay stubs and he was
not getting paid properly. (TR 167-168). The workers received information at the consulate on
how much they would get paid per hour and for extra hours, but he was not getting paid that
amount. He believed that he received new pay information each year. (TR 168-169). Mr. Baez
knew Marcelina. She was not from the same town as him, but they met at the consulate and she
was part of the group that traveled to the U.S. to work for Respondent. He also knew Josefina.
(TR 169). He knew her for the same reasons. Both of the women traveled in the same group
with him in all five years that he worked for Respondent. He did not believe either one ever
worked for Respondent, but worked at other places instead. (TR 170). He knew that they did
not work for Respondent during the five years when he was employed by Respondent. Mr. Baez
knew Mr. Saine. He denied that Mr. Saine ever told him what to say or not say if the
Department of Labor came around. (TR 171).

On cross-examination by Respondent, Mr. Baez said he was in Pachuca, Mexico, where
he has been for five years. When he left working for Respondent in 2014, he went to work in
New Jersey for four or five months. When he was informed that he could get in trouble for
making the change, he quit work and moved back to Mexico. (TR 172). He recalled talking
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with Investigator Oscar Blanco in March 2015. (TR 172-173). He agreed that he quit working
for Respondent in July 2014. (TR 173). He believes that he left the United States and returned
to Mexico in April 2015, which was four of five months after his visa had expired in December
2014. (TR 174).

On re-direct by Complainant, Mr. Baez said he spoke with Investigator Blanco while he
was living and working in New Jersey. (TR 176). He knew that Investigator Blanco was from
the Department of Labor and he told Mr. Blanco the truth. (TR 177).

Oscar Humberto Blanco

Complainant’s fifth witness was Mr. Blanco. (TR 178). He has an associate’s degree, a
bachelor’s degree, and a master’s of business administration in management degree. He worked
for the State of Maryland in wage enforcement before joining the Department of Labor in
September 2009 as a wage and hour investigator. (TR 179-180). He completed a three week
basic training course on the Fair Labor Standards Act in his first year and then another three
week advanced course the second year that included training on the H-2B program. (TR 180).

Mr. Blanco said the H-2B program allows U.S. employers who are unable to fill their
workforce needs from available U.S. workers to bring in foreign workers on H-2B visas. The
program also includes protections for the interests of potential U.S. workers. (TR 182-183).
There are 14 attestations an employer has to sign committing to follow the rules, which are
intended to insure U.S. workers are not disadvantaged. (TR 183).

The first step in an investigation is to do some research on the employer — who owns the
business, where is it located, what is the phone number? Next, he contacts the employer to let
them know an investigation is beginning and he sends a letter with the items he needs from the
employer. (TR 184). He visits the site and does interviews with management and workers,
which results in written statements. He reviews the documents the employer provides. Once he
has gathered all of the information that is required, he puts his findings and conclusions into a
narrative, written report. Finally, he holds a final conference with the employer to go over the
findings and conclusions. (TR 185).

Mr. Blanco was assigned to investigate Respondent in February or March 2015. His
investigation covered from February 15, 2013 through the date in December 2015 when the
contract with foreign workers ended. Respondent’s usual H-2B period is from mid-March to
mid-December of each year. (TR 186). Prior to this case, Mr. Blanco had done five or six H-2B
cases. Respondent was alleged to have not paid its workers for all of the hours they worked, paid
straight time for overtime work, made illegal deductions, and did not reimburse workers for
inbound and outbound transportation costs. (TR 187). Mr. Blanco began by talking with the
person who had filed the complaint, but then the case was put on hold due to an injunction. He
contacted Respondent in November 2015 when the investigation resumed. Respondent provided
most of the documents that Mr. Blanco requested. (TR 188).

Mr. Blanco met with Respondent on November 20, 2015, at its office in Stevensville,

Maryland. He explained the process, reviewed the records he had requested and toured four
housing units. He also interviewed 13 or 14 workers. (TR 189). The interviews were done at
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1504 Marion Quimby in Stevensville, Maryland, which is on the housing units. (TR 189-190).
The interviews were conducted in Spanish and Mr. Blanco summarized them and translated them
into English. (TR 190). The person he interviews gets to review the statement, make any
changes that are necessary, and sign it. (TR 191). The first page of CX 4 is a list of all the
people Mr. Blanco interviewed and the following pages are the statements in both Spanish and
English. (TR 192). Respondent had no objection to CX 4 and it was admitted.® (TR 193-194).

In an H-2B investigation the potential violations include a willful failure to comply with
the required terms and conditions of the program and a substantial failure to comply with the
required terms and conditions. (TR 195). In this case, Mr. Blanco identified four potential
violations: (1) substantial failure to recruit U.S. workers in violation of Attestation 3; (2)
preferential treatment for foreign workers, which is a substantial failure to comply with
Attestation 4; (3) a willful failure to accurately state the need for foreign workers in violation of
Attestation 13; and (4) impermissible deductions from workers’ pay. (TR 196). The alleged
violations were disclosed to Respondent’s attorney at the final conference. The goal of the final
conference is to discuss the alleged violations and try to enter into an agreement to resolve the
matter. If that does not happen, a determination letter is issued and the employer has the right to
appeal, which as Mr. Blanco explained is why we were having the hearing. (TR 197). Mr.
Blanco identified CX 1 as the determination letter that was issued in this case. (TR 197-198).
Mr. Blanco drafted the document and then it was reviewed and approved by management and the
enforcement coordinator. (TR 198).

Mr. Blanco said that David Fowler is a U.S. worker that Respondent listed on its 2013
recruitment report as a hire. (TR 198-199). The recruitment report is at CX 13. Mr. Blanco
interviewed Mr. Fowler in January or February 2015 and Mr. Fowler’s statement is in CX 4A at
Bates 339. (TR 199). Mr. Fowler told Mr. Blanco that he went to 1107 Butterworth Court and
applied for a job that Respondent had advertised. He was hired and did snow removal for two
weeks. He called in one day when he was unable to come to work and later he was fired.
Attestation 3 required Respondent to hire any qualified individual and there were no work
experience requirements noted. Mr. Fowler said he was ready, willing and able to work. (TR
200). Respondent was recruiting for landscape workers, not snow removal workers. Mr. Fowler
worked for two weeks in the winter doing snow removal, but he never did any landscape work
for Respondent. (TR 201). Respondent had other U.S. workers at the time Mr. Fowler applied,
but they were previous employees and were not hired as part of the same recruitment effort. (TR
202). Mr. Fowler said he was ready, willing and able to work for Respondent doing landscape
work for the February 2014 to December 2014 season. (TR 203-204). Mr. Fowler interviewed
for the job as a landscaper that was supposed to begin in February 2014, but he started working
in December 2013 doing snow removal because the H-2B workers had returned home to Mexico
and Respondent needed workers to perform its snow removal work. (TR 204-205). The hourly
rate for the 2014 season was $9.78 and that rate was used to calculate what Mr. Fowler would
have earned. (TR 223). Mr. Blanco calculated Mr. Fowler’s earnings for the 2014 season by
taking the hours the H-2B workers worked and multiplying that number by the hourly rate. (TR
211). Mr. Blanco calculated that Mr. Fowler would have earned $17,701.80 for the season as

3 CX 4 contains redactions. CX 4A are the same documents without the redactions. CX 4 is included in
Complainant’s evidence binder and CX 4A is in the sleeve in the back of the binder.
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shown in CX 2. (TR 212-213). A civil money penalty of $10,000.00 was assessed for this
alleged violation. (TR 213-214; CX 1).

Mr. Blanco was familiar with Walter Kelley and Lester Pearman. They are both listed on
the recruitment report for the 2015 season at CX 34. (TR 214-215). Mr. Blanco interviewed Mr.
Kelley in January or February 2016 and his witness statement is in CX 4. (TR 215). Mr. Kelley
said he went to the shop at 1107 Butterworth Court, filled out an application, and was
interviewed and told that someone would call him for a second interview, but he never got a call
for the second interview. He applied for the job in November or December 2015 and said he was
ready, willing and able to work for Respondent. (TR 216). Mr. Blanco calculated that Mr.
Kelley would have earned $22,129.92 for the season. (TR 217-218; CX 35). To determine the
number of hours Mr. Kelley would have worked, Mr. Blanco used the average of the hours the
H-2B workers worked that season. (TR 218). Mr. Blanco said this was a willful violation and
assessed a $10,000.00 civil money penalty. (TR 218-219).

Mr. Pearman was in the same situation as Mr. Kelley: He was told he would get a call
for a second interview and he never got the call. (TR 219). Mr. Blanco interviewed Mr.
Pearman on February 25, 2016, and his witness statement is in CX 4. (TR 220). Mr. Blanco
calculated that Mr. Pearman would have earned $22,129.92 for the 2015 season had he been
hired and he assessed a civil money penalty that was included in the $10,000.00 penalty cited
above for Mr. Kelley. (TR 222; CX 36).

Mr. Blanco said the violation for treating H-2B workers more favorably than potential
U.S. workers was based on Respondent paying foreign workers a higher rate than was advertised
to potential U.S. workers. (TR 224). The advertisements Respondent ran in October 2012 for
the 2013 season advised potential U.S. workers that the rate of pay was $9.01 per hour and
overtime was $13.52 per hour, but it paid foreign workers from $9.01 to $12.41 per hour. (TR
225-227; CX 9-10). The payroll records Respondent provided showed that only two of the 23 H-
2B workers were paid the rate advertised to potential U.S. workers and the 21 others were paid at
higher rates. (TR 228-229; CX 16). Mr. Blanco said this was a substantial failure to comply
with the requirements of the H-2B program. Respondent had been participating in the H-2B
program for about 20 years. (TR 229). Respondent agreed in Attestation 4 that the terms offered
to potential U.S. workers would be no less favorable than those offered to foreign workers. (TR
231-232; CX 6). Mr. Saine signed the ETA Form 9142, which included a clause that said he had
read and reviewed the application and that it was true and accurate. (TR 232-233; CX 6).

The State Workforce Agency (“SWA”) job order for 2014 is at CX 25. It is substantially
similar to the newspaper advertisements and it is a requirement for participation in the H-2B
program. (TR 233). The SWA job order for the February 2014 to December 2014 season stated
that the rate of pay was $9.78 per hour. (TR 234; CX 25). The newspaper advertisements for the
2014 season ran in December 2013. (TR 235; CX 27-28). The newspaper advertisements and
the SWA job order informed potential U.S. workers that the rate of pay was $9.78 per hour and
that overtime was $14.67 per hour. In the 2014 season, Respondent paid six foreign workers the
advertised rate for the first half of the season and only two at the same rate for the second half of
the season. All of the other foreign workers were paid at a higher rate. (TR 236; CX 33). There
were 24 H-2B workers in the 2014 season. (TR 237). Attestation 4 in the application for the
2014 season was the same as for the 2013 season and the failure to treat potential U.S workers at
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least as favorably as foreign workers was a substantial failure to comply with the requirements of
the program. (TR 238-239; CX 24). Attestation 3 — which is the same in the 2013, 2014 and
2015 applications — stated that U.S. workers who applied would only be rejected for lawful job-
related reasons. This applied to the firing of Mr. Fowler and the failure to hire Mr. Kelley and
Mr. Pearman. (TR 244; CX 24).

In Attestation 13, an employer is required to accurately state its need for temporary
workers. It submits a temporary needs statement to the Department of Labor’s Employment and
Training Administration (“ETA”). If any U.S. workers are hired during the recruitment process
there is a corresponding reduction in the number stated as a temporary need. (TR 245). For the
2013 season, Respondent said in its statement of temporary need that it needed 40 temporary
workers. (TR 246; CX 8). It was authorized to bring in 39 temporary foreign workers. (TR 247;
CX 14). According to the crossing report, Respondent brought 25 foreign workers into the
United States for the 2013 season after stating that it needed 40 workers. (TR 247-249; CX 18).
Attestation 13 in the ETA Form 9142 for the 2013 season said that Respondent truly and
accurately stated the dates, reasons for the temporary need, and the number of workers needed,
and Mr. Saine signed the form. (TR 250).

In the application for the 2014 season Respondent stated that it needed 55 temporary
workers and ETA certified Respondent for 29 workers. (TR 251; CX 26). According to the
presentation report, 24 workers entered the United States for the 2014 season. (TR 252-253; CX
50). Respondent signed committing to the same Attestation 13 when it submitted its 2014
application. (TR 253-254; CX 24).

In the application for the 2015 season Respondent stated that it needed 40 temporary
workers and ETA certified Respondent for 36 workers. (TR 255; CX 41, CX 44). The crossing
report shows that 23 workers entered the United States. (TR 255-256; CX 50). The two women
— Marcelina and Josefina — were included as two of the workers in each of the three years. Mr.
Blanco said over-stating the need and using two of the authorized slots for the two women who
did not work for Respondent showed a reckless disregard for the truth of a material fact and
constituted a willful violation of the H-2B regulation. (TR 256). He found during his
investigation that Respondent had misrepresented the true state of its temporary need for at least
20 years. (TR 257).

Marcelina Bonilla de Barrientos is the wife of one of Respondent’s H-2B workers named
Jaime. During the investigation, an interviewee told Mr. Blanco that two women were in the
United States, but they were not working for Respondent. (TR 257). The application for
temporary employment states what Respondent said was its temporary need for workers.
Attestation 13 represents that the stated need is accurate. (TR 257-258; CX 39)). Respondent
said it had a temporary need for 40 workers in the SWA job order and statement of temporary
need for 2015. (TR 259; CX 40, CX 41). Marcelina came to the United States in 2013 on an H-
2B visa that said she was working for Respondent. She traveled with her husband, resided with
him in the same housing unit, and paid rent to Respondent. (TR 259-260). An airline check-in
receipt from 2013 with Respondent’s email address on it says it is for Marcelina and her
husband. (TR 260; CX 21). There are other ones for 2014 (TR 260-261; CX 38) and 2015 (TR
261; CX 46). Mr. Blanco obtained copies of the visa passports for Marcelina and Josefina from
Respondent. (TR 261). There was no indication that Respondent had any intention of

-11 -



employing Marcelina or Josefina in 2013, 2014 or 2015; they both worked for other employers
under fictitious names. This had been going on for years and there was no indication that
Marcelina ever worked for Respondent. (TR 262). Marcelina worked as a housekeeper at a
Hilton Hotel in Annapolis and at an Anne Arundel County hospital. Her name was not on
Respondent’s payroll and interviews corroborated that she did not work for Respondent. Mr.
Blanco printed out portions of Marcelina’s posts from her Facebook page. (TR 263; CX 23). He
did so because he wanted to interview Marcelina and Josefina, but Mr. Saine said they had
already left the country and gone home. When he checked Marcelina’s Facebook page, he found
that she was still in the United States. It included pictures of her and her with her husband,
Jaime. (TR 264). Respondent provided a list of its H-2B workers that said they departed the
U.S. on December 5, but on December 10 Marcelina posted a picture of herself and Jaime at the
airport with a message that said “God protect us on this trip today.” (TR 264-265).

The other woman was Josefina Jimenez. She is the wife of another one of Respondent’s
H-2B workers named Marcos. Mr. Blanco was provided travel receipts showing she traveled
into the United States. (TR 265). Respondent provided Mr. Blanco with e-ticket itineraries
showing that Josefina and Marcos traveled to the U.S. together in 2014 and 2015. (TR 266; CX
37, CX 47). Payroll records and interviews showed that Josefina did not work for Respondent in
2013, 2014 or 2015. There is no indication that Respondent intended to employ Josefina in
2013, 2014 or 2015. She had been coming to the U.S. since at least 1999. (TR 267).

Respondent provided Mr. Blanco a list of its H-2B workers and when they supposedly
left the United States. (TR 268; CX 48). The list said that Jose Jaime Hernandez — Marcelina’s
husband — departed on December 10 and that Marcelina had departed on December 5. Mr.
Blanco said it did not make sense to him that Marcelina and Jaime would travel home to Mexico
on different days, so he put a mark next to her name to check whether what Respondent’s said
was true. (TR 269). He had asked to speak with Marcelina during this period and Mr. Saine
provided a false statement when he said she was not available because she had already left the
United States and gone home. This is part of the willful misrepresentation of the temporary need
violation. (TR 270). An employer has an obligation to provide accurate dates for when
temporary workers are needed and an accurate number of temporary workers it needs. There are
no back wages associated with this alleged violation, but there is a civil money penalty because it
was a willful act and a reckless disregard for the truth of Respondent’s representations. (TR
271). Respondent used 20 to 23 temporary workers in the 2013 to 2015 seasons, but represented
that it needed from 40 to 55 temporary workers. A civil money penalty of $5,000.00 was
assessed for each of the three years for a total of $15,000.00 for this alleged violation. (TR 272;
CX1).

Mr. Blanco said the final violation was for impermissible deductions. (TR 272). All
deductions that are not required by law must be disclosed. In this case, Mr. Blanco found that
Respondent deducted more for uniforms than it disclosed and took out deductions for rent and
transportation. A deduction for transportation was only reflected in the payroll records in 2013
and the deduction reduced workers’ pay below the offered wage. (TR 273). The deduction
impacted two workers — Carlos Hernandez Hernandez and David Carvalo Carreon — for a total of
$570.00 each. (TR 274). The deduction was not disclosed to the workers in the employment
contract. (TR 275; CX 11).
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The contract disclosed uniform and rent deductions. (TR 276). The rent deduction was
$200.00 per month in 2013 and 2014, and then $300.00 in 2015. Mr. Blanco said the
impermissible deductions only applied to 7C Heritage Court, where he observed what appeared
to be mold, and 1107 Butterworth Court, which is the shop where Respondent stores tools and
equipment. (TR 277). There were seven people living at Heritage Court in 2013 and six in 2014
and 2015. Part of the process for investigating a deduction for rent is to inspect the property to
determine if the rent is reasonable, and when Mr. Blanco inspected Heritage Court he observed
what he believed was mold. (TR 278). Mr. Blanco took photographs of what he believed was
mold on the walls and ceiling on the bathroom at 7C Heritage Court when he visited it on
November 20, 2015. (TR 280-281; CX 20). He said the mold covered about half of the ceiling
and half of the walls, and that in interviews he was told that the mold was there from 2012
through 2015. He said Mr. Saine did not seem surprised to see the mold. (TR 281). In his
opinion, the mold made the unit uninhabitable and he believed that a non-H-2B worker would
have complained about it. (TR 281-282). The workers who lived at 7C Heritage Court in 2013
were Jose Torres, Pedro Bonilla, David Carreon, Carlos Bonilla, Jose Jaime Hernandez, Carlos
Bonilla and Marcelina de Barrientos. The same people lived there in 2014 and 2015, except for
Pedro Bonilla and David Carreon, and Alvaro Juarez who was added. (TR 283).

The unit at 1107 Butterworth Court is not really a housing unit, it is condo-type unit in a
business park. (TR 283). In 2013, Pedro Baez, Jose Tirado, Francisco Hernandez, Edgardo
Hernandez and Isaac Hernandez lived there. The same workers lived there in 2014, except
Arturo Garcia was added. In 2015, Pedro Bonilla, Jesus Bonilla and Eleazar Hernandez moved
in and Pedro Baez, Jose Tirado and Edgardo Hernandez moved out. Rent was not a permissible
deduction because the county code said this location was not zoned for use as housing. (TR
284). Mr. Blanco checked with Holly Tompkins, a planner for the Queen Anne’s County
Department of Planning & Zoning, who said that a residential unit is not permitted in a location
zoned for use as a business park.* (TR 284-285; CX 19). Mr. Blanco said this was a substantial
failure, not a willful violation. (TR 285). The amount owed the workers for deduction for
impermissible rent is $24,000.00 for 2013, $24,000.00 for 2014 and $36,000.00 for 2015 based
on rent payments of $200.00 per month each in 2013 and 2014 and $300.00 per month each in
2015. (TR 286). The contract for 2013 said that charges for housing would not exceed $50.00
per person, per week. (TR 287; CX 11). The contract for 2014 and 2015 said the charge would
not exceed $100.00 per person, per week. (TR 287; CX 29 and CX 42).

Uniform deductions were taken in 2013, 2014 and 2015. Respondent said that it
deducted $18.62 per pay period for uniforms. (TR 289; CX 22). The contract provided to
workers while they are still in Mexico said that $6.83 per week would be deducted for uniforms.
(TR 290; CX 11). This impacted Antonio Duran Teresa and Carlos Hernandez Hernandez in
2013 because they were the only two workers paid at the advertised rate, so any deductions
exceeding what was advertised reduced their pay below the required level. (TR 291). In 2014
there were six workers whose pay fell below the prevailing wage due to the uniform deduction:
Jose Baez, Pedro Bonilla, Isaac Hernandez, David Carreon, Alvaro Juarez and Carlos Bonilla.
(TR 291-292). In 2015 there were 21 workers adversely impacted by the uniform deduction,
including all of the H-2B workers listed except for the two women who never worked for

* Complainant asked that | take official notice of the county code. (TR 288; CX 55, CX 56). Respondent had no
objection. (TR 288).
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Respondent. The prevailing wage rates for 2013, 2014 and 2015 are in CX 51, CX 52 and CX
53. (TR 293). The amount owed due to each of the affected workers totals $99.20 for 2013,
$396.80 for 2014 and $2,083.20 for 2015. (TR 294). The amount due to each worker varies.
(TR 296).

Mr. Blanco received payroll records for 2015 from the payroll company ADP. They only
reflected the deductions for uniforms because rent was paid to Respondent in cash. (TR 297-
298; CX 54). The payroll records for 2014 lists “miscellaneous deductions” and does not itemize
what the deductions are for. (TR 298-299; CX 33). The same applies to the payroll records for
2013. (TR 299; CX 16).

On cross-examination by Respondent, Mr. Blanco agreed that he said in his deposition
that he was not an expert on the H-2B program and was unaware that he was nominated to serve
as the agency representative. (TR 300). He did not know whether employers spent 10 or 11
weeks applying for the H-2B program each year. (TR 302). He agreed that there had been
issues with the H-2B program and that it is a complicated program. (TR 303, 305). He agreed
that most H-2B employers hire professionals to prepare their paperwork and that shows a level of
care on their parts to try and comply with the program. (TR 306-307). He agreed that the
alleged violations were based solely on the 2008 regulation and that the hearing was solely for
violating the requirements of the H-2B program. (TR 307, 309). He agreed that Mr. Saine
signed the ETA Form 9142 on December 15, 2012, which was eight days after the labor
certification was granted. (TR 311-312; RX 5). He agreed that the representation as to the need
occurred after the labor certification was approved. (TR 314).

Mr. Blanco agreed with Respondent’s counsel that § 655.22(n) of the regulation says that
the “number of positions being requested for labor certification have been truly and accurately
stated.” (TR 316; RX 74 at 41). He also agreed that the same language appears in the attestation
in the application and that this is the basis for the alleged violation. (TR 316). Mr. Blanco
agreed that the instructions for completing the application said to enter the number of workers
requested and that Mr. Saine did that. (TR 320). He agreed that he never ran a landscaping
business or knew how bidding for landscaping business works. (TR 322). He agreed that
Respondent had to begin the recruitment process 120 days before the season begins and that it
had to account for that in the number of workers it requested. (TR 324). He agreed that in the
20 years Mr. Saine has been in the H-2B program there was no evidence that he was ever
rejected for using an improper methodology for determining his temporary need for workers.
(TR 329-330). Mr. Blanco said he was aware that the H-2B program has a statutory cap that
limits admission into the country to 66,000 foreign workers. (TR 332).

Mr. Blanco agreed that in his narrative report the positions requested, certified, received
and employed was for the 2013 season. (TR 334; RX 36 at 10). He agreed that in the same
exhibit he listed the same information for 2014, but he said the number requested was actually 55
and not 30 as it states in the document. (TR 335; RX 36 at 18). Mr. Blanco said he had no
knowledge that one of the women was properly brought into the U.S. on an H-4 visa. (TR 336-
337). He said he did not work for USCIS and had no knowledge of how an H-2B visa versus an
H-4 visa worked. (TR 337). He agreed that Mr. Saine turned over “plenty of records that
indicated the women were not working for him.” (TR 338).
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With respect to Mr. Fowler, Mr. Kelley and Mr. Pearman, Mr. Blanco agreed that his
position was that Respondent willfully rejected them. (TR 338). He agreed that he had no
evidence that they were rejected for any reasons other than what they told him. (TR 339). He
agreed that if an employee voluntarily quits there is no obligation to continue paying the
employee. (TR 340). Mr. Blanco said that Mr. Fowler said he could not make it into work one
day, so he called and spoke with the foreman and called and tried to speak with Mr. Saine, but he
never got a call back and assumed he was fired. (TR 342-343). He did not indicate that he tried
to call Mr. Saine more than once or that he left a message for Mr. Saine. (TR 343). Mr. Blanco
agreed that he assumed that Mr. Fowler would work the entire season because he said he was
willing to work. Mr. Blanco disagreed with Respondent’s counsel that workers’ hours “fluctuate
wildly from one worker to the next, week after week after week.” (TR 346). He said the hours
for 2015 as reflected in RX 53 were pretty much in the 70 to 80 hours per pay period range. (TR
358-349; RX 53). He agreed that anyone who was getting paid for another job should not get
paid twice through a back pay calculation. Mr. Blanco agreed that Mr. Kelley told him that he
worked for months for another company and he could not recall the name of the company even
though he left it seven months prior to the interview, and he did not recall how much he was
paid. (TR 353-354). He agreed that if his calculations credited Mr. Kelley and Mr. Pearmen
with two weeks that were after the H-2B workers had gone home that was an error. (TR 356).
He agreed that when Mr. Fowler started work early for Respondent doing snow removal that was
not part of the H-2B program, but he said he was hired for that job as a result of the landscaping
recruitment process. (TR 358).

Mr. Blanco agreed that he alleged that Respondent discriminated against potential U.S.
workers because it did not give them the same wage information that it gave H-2B workers;
Attestation 4, preferential treatment for H-2B workers over U.S. workers. He agreed that in RX
1 — the SWA job order — and RX 2 — the newspaper advertisement — $9.01 was shown as the
hourly wage and that in RX 9 — the employment contract — it shows $9.01 per hour. (TR 359).
He agreed that in RX 11 — the SWA job order — it says $9.78 and in RX 19 — the employment
contract — it says $9.78. (TR 360). He disagreed with Respondent’s counsel that the phrase
“Depends on Experience” in the pay comments of the SWA job order meant that potential U.S.
workers were advised that more than the stated hourly rate was available. (TR 362-363; RX 1 at
4). Mr. Blanco said there was no experience requirement listed in the ETA Form 9142. (TR
363). He disagreed with Respondent’s counsel that the phrase “at least” in the newspaper
advertisements told prospective applicants that Respondent was going to pay a wage variance.
Mr. Blanco said Respondent had to advertise that it was going to pay workers at different rates
based on experience and that was not done in the newspaper advertisements. (TR 364).

Mr. Blanco said the housing deduction for the Butterworth Court location was improper
because it was not zoned for housing. (TR 369). He said the deductions were not reasonable
because one unit had mold and the other was not zoned for use as housing. (TR 370). Mr.
Blanco said he is not a medical professional, but as a layman he determined that black mold
growing in the unit made it uninhabitable. (TR 372). He agreed that he did not have the mold
tested and did not know whether it was toxic. (TR 373). Mr. Blanco agreed that the 2008
regulation did not say that if U.S. workers would not live under the conditions he observed and
would complain about it then an employer cannot charge rent. He said that the H-2B workers
were intimidated by Mr. Saine and put up with the mold for years and did not complain where
U.S. workers would have complained. He agreed there was nothing in the 2008 regulation that
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said that. (TR 376). He agreed that the employment contract told the H-2B workers that they
could make their own housing arrangements without suffering any prejudice by Respondent.
(TR 378).

With respect to the housing unit at 1107 Butterworth Court, Mr. Blanco agreed that it was
located in an area zoned “suburban industrial.” (TR 379). He said that during the investigation
he learned that the office moved out of that location because of the fumes from the machinery
stored there. (TR 379). He agreed that there was no mention in his narrative report of the office
staff moving due to gas fumes; instead, he said that was what he was told in a conversation. He
agreed that permissible uses for sites in “suburban industrial” zones included daycare centers,
migrant labor camps® and nurseries. (TR 380); RX 85). He agreed that there was nothing in the
2008 regulation that prohibited collecting rent based on unlicensed or improperly licensed
housing. (TR 388). Mr. Blanco said the employee roster Respondent provided him that is
marked RX 65 is the type of roster he relied upon to determine where workers lived and when
they had lived there. His calculations of what is owed to workers for housing in 2013 is in RX
41, for 2014 in RX 44 and for 2015 in RX 46. (TR 390).

With respect to the deduction for commuting, Mr. Blanco agreed that any person who
does not live where he or she works has to commute to and from home and incurs costs to do so.
(TR 390). He said the transportation deduction was not disclosed to the workers. (TR 391).
Instead, Respondent advertised to workers that transportation to and from worksites would be
provided. There is nothing in the 2008 regulation that required an employer to provide
transportation, but it did require them to give notice of all deductions and that the deductions had
to be reasonable. (TR 392). While Respondent was not obligated to provide transportation to
and from where the workers lived and where they reported for work, it was required to give
notice in the job offer if it intended to deduct transportation costs from workers’ pay. (TR 393).
Mr. Blanco agreed that the term “job offer” is not clearly defined in the 2008 regulation. He
agreed that the transportation deduction caused two workers to receive pay that was below the
prevailing wage rate, so they are entitled to recover what was deducted. (TR 398-399). He
agreed that he was not familiar with the preamble to the 2008 regulation. (TR 399-400).

With respect to the deduction for uniforms, Mr. Blanco agreed that the employment
contracts each year said that uniforms were not provided and if they were provided the cost to
the workers would be $6.83 per pay period. (TR 400; RX 30). He also agreed that the payroll
records for 2013 and 2014 do not show deductions for uniforms and the only evidence he has
that a deduction was taken is from what he was told during interviews. (TR 400-401). In 2015
the uniform deductions was reflected in the payroll records. (TR 401). For 2013 and 2014 the
amount Mr. Blanco used to calculate how much was deducted for uniforms came from what he
was told in interviews. (TR 402). There was nothing in the 2008 regulation that prohibited
deductions for uniforms, but 20 C.F.R. 8 655.22(g)(1) says that all deductions other than those
required by law must be disclosed and must be reasonable. (TR 403). Mr. Blanco did not know
whether anything in the 2008 regulation said you cannot go below the prevailing wage rate. He
agreed that the civil money penalties were determined by his superiors. (TR 405).

® The term “migrant labor camp” is defined in § 18.1-54 of the Queen Anne County Code and only applies to
migrant laborers in agricultural employment. (TR 381-385; CX 56).
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On re-direct examination by Complainant, Mr. Blanco agreed that participation in the H-
2B program is a choice and a privilege, and participation mandates compliance with the
program’s requirements. (TR 409). Participation is voluntary and his job as an investigator is to
enforce the program’s requirements. (TR 410). To calculate what is owed to U.S. workers that
were not hired, Mr. Blanco said he looked at the payroll records for the H-2B workers and found
a middle range for each pay period and multiplied that by the advertised hourly pay rate. (TR
412). The witness statements he prepared from interviews are summaries and they are not
verbatim. He said he did not add or delete any facts from the statements. (TR 413). Each
person that was interviewed was provided an opportunity to review his or her statement and to
make any changes. (TR 414).

Mr. Blanco said an employer drafts a recruitment report to document all of the
recruitment efforts it made to find U.S. workers before it can hire foreign workers. Mr. Fowler
said he called his foreman. (TR 415). He called the foreman to let the foreman know that he
could not make it in to work. He tried calling the owner to let him know he was ready to return
to work, but he did not get a response. (TR 416). The recruitment report is to document all of
the efforts to attract U.S. workers and it is provided to ETA before any foreign workers come in.
The recruitment report for the 2014 season is CX 13 and it mentions Mr. Fowler. (TR 417-418).
According to the recruitment report, Mr. Fowler was interviewed on December 17, 2013. The
position he interviewed for doing landscaping work was supposed to start in February 2014 and
end in December 2014. (TR 418-419). Mr. Blanco used that period to calculate Mr. Fowler’s
back wages. (TR 419).

Mr. Saine went with Mr. Blanco to 7C Heritage Court. Mr. Blanco said Mr. Saine did
not seem surprised to see mold and he said that he was going to get it fixed. They used the word
“mold” in their discussions that day. Mr. Blanco had statements that the mold existed prior to
the day he visited with Mr. Saine. (TR 420). He said people he interviewed said the mold was
present in 2013, 2014 and 2015. (TR 421).

The transportation deductions were impermissible because they were not disclosed and
they brought the actual wage below the prevailing wage rate. (TR 421). The SWA job order
said that Respondent would provide transportation to the work sites. It did not mention
transportation from home to work, but workers could reasonably assume that was what was
offered. (TR 422). Respondent did not tell H-2B workers before they accepted employment that
they would have to pay for transportation. (TR 422-423). Workers were required to wear
uniforms. The payroll records from 2013 had a place to show miscellaneous deductions.
Respondent did not breakdown what all was included under that heading. (TR 423).
Respondent provided the document that is CX 22 and it says they deducted $18.62 per pay
period for uniforms. (TR 424). That is the same amount that is reflected in the 2015 payroll
records. (TR 425). In the statement by Francisco Javier Barrientos, he said that $18 was
deducted from his pay for uniforms. (TR 425; CX 4 at B-2). He said that was deducted from
every check. Mr. Blanco believed he only asked workers about the 2015 season. The statement
by Ernesto Mora says that $18 was deducted for uniforms. (TR 426; CX 4 at B-5). The same is
reflected in the statement at B-10. A deduction that reduces the wage below the prevailing wage
is not a reasonable deduction. (TR 427-428). The regulation at § 655.22(g)(1) requires an
employer to guarantee a wage that meets or exceeds the prevailing wage rate. (TR 428-429). A
deduction that brings the wage below the prevailing wage rate violates the requirement of the
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regulation. (TR 429). Miscellaneous deductions are shown in the payroll records. (TR 429; CX
33). These are voluntary deductions that are not required by law, so they must be disclosed in
order to comply with the regulation.

Charles Saine

Mr. Saine is the President and sole owner of C. S. Lawn. (TR 442-443). He started the
company in 1979 and it provides landscaping and lawn maintenance services. He has been
participating in the H-2B program for over 20 years. He normally gets workers from Mexico,
although he has gotten workers from Canada, too. (TR 443). He agreed that he has to indicate in
the 1-129 document how many foreign workers he is requesting. (TR 444). He filled out and
signed the forms in 2013 (CX 12), 2014 (CX 30) and 2015 (CX 43). (TR 445-446). He also had
to complete an application for temporary employment certification, an ETA Form 9142, for 2013
(CX 6), 2014 (CX 24) and 2015 (CX 39). (TR 447-448).

Mr. Saine interviewed Mr. Fowler in November 2013 and hired him to do snow removal
in December 2013. (TR 452). His intent was to have Mr. Fowler do landscape and lawn
maintenance work, too. Instead, Mr. Fowler worked for Respondent for about two weeks. He
said Mr. Fowler was not fired. (TR 453). Mr. Saine said Mr. Fowler stopped showing up for
work and if he showed up now he would be able to work. (TR 454). He did not know whether
Mr. Fowler called and spoke with a foreman about not being able to come to work. He said Mr.
Fowler did not call and leave him a message. He wrote on the top of Mr. Fowler’s application
that he stopped showing up for work. (TR 455). Mr. Fowler had the telephone number for the
office and he knew where the office was located, but he never showed back up for work. (TR
456). Mr. Fowler was not added to Respondent’s payroll because snow removal is a separate
business from landscaping. (TR 458).

Mr. Saine agreed that Mr. Pearman and Mr. Kelley were qualified to do lawn
maintenance work. He said it is work that anyone off the street who is physically able could do.
(TR 460). Mr. Pearman and Mr. Kelley were interviewed by Timmie Bell. Mr. Saine denied
that they were told there would be a second interview; Mr. Saine said that in 40 years of doing
business they never interviewed prospective employees twice. (TR 461). He said Mr. Pearman
and Mr. Kelley were told to get back in touch if they were still available in February 2014. He
said some U.S. workers last a long time working for Respondent and others do not. He cited Mr.
Bell, who has worked for Respondent for 35 years, as an example. (TR 462). He agreed that
U.S. workers hired for a position like the one Mr. Pearman and Mr. Kelley applied for do not last
very long. Mr. Saine said that he walked behind a lawn mower for 25 years. He said U.S.
workers today do not have the work ethic they once had. (TR 464). He depended upon a stable
workforce to be successful and he said that both his U.S. and H-2B workers come to work. (TR
465).

Mr. Saine agreed that Attestation 4 — stating that terms offered to potential U.S. workers
are no less favorable than those offered to foreign workers — was the same for 2013, 2014 and
2015. (TR 465-466). He said in 2013 and 2014 he paid his H-2B workers and his U.S. workers
the same amount. (TR 466). In the newspaper advertisements in 2013, Respondent said it
offered a wage of at least $9.01 per hour. (TR 467-468; CX 9-10). Mr. Saine agreed that he paid
21 of 23 H-2B workers more than $9.01 per hour. In the middle of the 2013 season the
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Department of Labor informed Mr. Saine that he had to pay his workers $12.41 per hour. He
agreed that the payroll records are accurate. (TR 469). He said he believed entry level workers
started out the season making $9.01 per hour and then in July it increased to $12.41 per hour.
(TR 4701-471). He agreed that in the ETA Form 9142 and the 1-129 the job title is “laborers”
and it does not say whether a worker is also a foreman. (TR 472). In 2014, Respondent
advertised an hourly rate of $9.78. (TR 473). He agreed that he paid his returning H-2B workers
$12.41 per hour. He said it would be hard to cut the pay of returning workers and pay them less
than they earned the prior year. (TR 474). He agreed that he paid 20 of 22 H-2B workers more
than $9.78 per hour. He said the 20 were returning workers who had experience in the job. (TR
475).

The document that lists where workers lived was prepared by Mr. Saine’s secretary. The
document at RX 65 is for the 2013 season. (TR 476; RX 65). The document at RX 69 is for the
2014 season. It indicates that five workers were at 1107 Butterworth Court. (TR 477; RX 69).
Mr. Saine said the employees decide where they are going to live and they bounce back and forth
from Merryman Court and Heritage Court. (TR 478). Mr. Saine’s secretary took the address
information from the payroll records, but the information may be inaccurate because the workers
moved around. (TR 479). The information for 2015 is in RX 73. Mr. Saine said he personally
owned the four housing units and that the H-2B workers paid rent for nine months, although they
could leave their uniforms and supplies there until the next season. (TR 480-481). He clarified
that the company owned 1107 Butterworth Court. (TR 481). The rent was $200.00 per person
per month in 2013 and 2014 and the $300.00 per month in 2015. Mr. Saine disputed that some
of the workers actually lived at the addresses shown in RX 65 and RX 73. (TR 482-483).

He said that Respondent’s corporate office was presently at 1107 Butterworth Court and
he agreed that it is zoned for suburban industrial use. He claimed that migrant workers are
permitted to live at a location that is zoned suburban industrial. (TR 484-485). He agreed that
the documents he submitted for certification said the start and end dates were February 15 to
December 15. (TR 485). He agreed that was about 305 days and that the workers are not hired
to do agricultural work. He said he purchased the Butterworth location to use as a shop and an
office, but he added that the apartment was the nicest of the housing units. (TR 486). The
renovation work to create an apartment was done by a contractor — Joe Dana — in 2014 or 2015
and Respondent’s H-2B workers did not help do the work. (TR 488). Mr. Saine said he added a
shower and a laundry room and expanded the kitchen a bit. (TR 489). He purchased the
Butterworth and Heritage Court locations 10 to 15 years earlier. (TR 490). There were supposed
to be six workers living at the Heritage Court unit in 2013, but it became seven because there
was a falling out at the Merryman location and one person moved. (TR 491). He denied that
there were eight people living at Heritage Court in 2014; it might have been their address, but
they did not all live there. (TR 492).

Mr. Saine agreed that Marcelina was married to Jose Jaime Hernandez and they were
listed as living at Heritage Court all three years, as well as their son, Carlos Alberto. Mr. Saine
said he went to the Heritage Court apartment with Mr. Blanco and that he told Mr. Blanco he
was going to see mold. (TR 493). Mr. Saine said he saw mold when he was there the day
before. At the end of 2015 or early in 2016, he had a leak in the roof repaired, tore apart the
bathroom and installed a bigger fan to keep up with the amount of humidity six people
generated. He had a professional come out and look at the bathroom. The professional said
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mold grows on drywall, but not on cinderblocks. Mr. Saines said he did the repair work himself.
(TR 494). He also had the professional look at the Merryman unit and he found no mold there.
(TR 495). When asked where his workers actually lived while they were employed by
Respondent, Mr. Saine said, “I have no idea. They were living all over the place.” (TR 496).

Mr. Saine said he believed they only made deductions for uniforms in 2015. (TR 497).
The uniforms were rented from Cintas. In 2013 and 2014 he owned the uniforms and provided
them to the workers. (TR 498). The miscellaneous deductions in 2013 was to repay money Mr.
Saine loaned to workers, not for uniforms. (TR 498-499; CX 16). All of the deductions in 2013
and 2014 are listed as miscellaneous deductions. The employment contract for 2013, 2014 and
2015 referred to a uniform deduction of $6.83 per week. (TR 500-502; CX 11, CX 29 CX 42).
Mr. Saine said the only year there was a uniform deduction was 2015 when they rented uniforms
from Cintas. (TR 501). He said including it in the other years was likely just repeating over and
over what had been included in prior years and “that was my mistake.” (TR 502). The
employment contract said the uniform deduction was $13.66 per pay period and the payroll
documents show that $18.62 was deducted. (TR 503). Mr. Saine agreed that in 2015 the amount
that was deducted for uniforms was more than the amount disclosed in the employment contract.
(TR 504). In 2013 and 2014 they did not use Cintas; instead, Respondent provided uniforms and
the workers had to wash their own. Concerning the uniform deductions in 2015, Mr. Saine
testified: “Okay. But I will agree that they were higher in 2015 than they were supposed to be.
Yes, I will agree to that. It’s written on paper.” (TR 505).

There was a transportation deduction in 2013 for two employees. (TR 505-506). They
did not want to wait and ride in the van that Respondent provided, so the deduction was for gas
costs. (TR 506). It also likely covered insurance and other operating costs. (TR 507). Mr.
Saine said there was no place to disclose the transportation cost on the employment contract.
(TR 508). He agreed that the documents provided to the H-2B workers before they come to the
United States discloses the housing deduction and the uniform deduction, but not a transportation
deduction. (TR 509-510). The transportation deduction applied to two workers who did not
want to wait on the van and rode with other workers in their vehicles. It was agreed among them
that the cost would be deducted from their paychecks and paid to the workers they rode with.
(TR 510).

Mr. Saine agreed that he requested 40 foreign workers for the 2013 season and brought in
23 workers. (TR 512). For the 2014 season he requested 55 foreign workers and brought in 22
workers. (TR 513-514). Mr. Saine said the 55 number was a mistake and should have been 30
or 40 instead. (TR 514). For 2015, he asked for 40 foreign workers and brought in 21 workers.
He said the larger number is the total number of workers he believed he needed for the season —
U.S. and foreign workers combined — and the smaller number was the actual number of H-2B
workers he employed and that he did not know exactly how many workers were required until
the season got started. (TR 515). Mr. Saine said he had been involved in the H-2B program for
20 years, which was longer than the Department of Labor has been involved in the program.
(TR 516). He added that it had probably been 25 years and that the type of paperwork that was
required changed over time. He agreed that it was reasonable to expect him to be good at
estimate the number of people he needed. (TR 517).
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Mr. Saine disagreed that he got less accurate in estimating his temporary need over time.
He said that in 2015 he had 18 U.S. workers and 21 H-2B workers, which is nearly the 40 total
workers he estimated he needed that year. (TR 518). He agreed that he declared in the forms
that the attestations were accurate and truthful, including the dates of the temporary need, the
reason for the temporary need, and the number of foreign workers requested. He also agreed that
the payroll records for 2013, 2014 and 2015 included everyone that worked for Respondent in
those years. He agreed that in those years he brought over Marcelina Bonilla de Barrientos and
Josefina Jimenez. (TR 519). He agreed that in those years he requested Marcelina and Josefina
by name through the workforce company he used, requested them as part of the H-2B program,
obtained visas for them, paid for their airfare into and out of the United States, and provided
them housing with the other H-2B workers. (TR 520). Mr. Saine testified:

But | am going to clarify it all. No, they did not work for me. They had worked
for me previously in different years, but they did not work for me in 2013, *14 and
’15, that is correct. So | want to make that — that’s a true statement. . . I brought
them in — it may be a mistake bringing them in on H-2b visa, because one of them
had come in on an H-4 visa before. . . I didn’t bring them in to work, so I didn’t
know they counted as worker that was working.

(TR 521-522). He agreed that the two women were not on his payroll and did not work for him
in those years. (TR 522). He agreed that the women were listed on the crossing report to enter
the U.S. and came in on visas with Respondent’s name on the documents. (TR 525).

Mr. Saine said Pam Velez is his secretary and has worked for him for 25 years. (TR
527). She answers the phone, sends out invoices, collects money and makes deposits. (TR 528).
He said they had a conversation one day where they joked about her turning off the lights and
locking the doors if the Department of Labor came to ask her questions. He did not recall the
exact date of the conversation, but it was since the hearing began in early November 2018. (TR
529). Mr. Saine said the he believed that all documents related to the 2013 to 2015 period had
been turned over to the Department of Labor. (TR 530).

Pamela Valez

Complainant called Ms. Valez as a witness. She has worked for Respondent for 25 years.
(TR 532). She is the office manager/secretary and performs clerical duties. (TR 533). She is the
interface between Mr. Saine and Workforce Advantage, and she puts the paperwork together for
the H-2B program. (TR 534). Workforce Advantage sends preliminary paperwork, gets the
prevailing wage information and drafts the advertisements. They ask how many workers
Respondent will need. (TR 535). Mr. Saine determines the number. Workforce Advantage
sends the paperwork to Respondent and Ms. Valez fills it out with input from Mr. Saine. (TR
536). Workforce Advantage has been doing the paperwork for Respondent for 20 years and
often the basic information — company name, address, job description, and the number of
workers — does not change from year to year. (TR 537). She gives Mr. Saine the list of workers
from the prior year and he will mark some as a yes, some as a no, and add news names, and Ms.
Valez sends the list to Workforce Advantage. (TR 538).
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Ms. Valez said that no one talked with her about what had gone on in the hearing room.
(TR 538). Ms. Valez put together the paperwork requested when the investigation started. Most
of the information she pulled from files, but some information she put into spreadsheets to make
it more understandable. (TR 539). She gets a crossing report with all the names of the workers
that are coming into the country. Mr. Saine gives her addresses for where the workers are living.
(TR 541). If there was anything Ms. Valez could not find that the Department of Labor
requested she contacted Fernando at Workforce Advantage and asked if he had it. (TR 542).

Ms. Valez did not know David Fowler, but she was familiar with his name. She knew
that he interviewed for a job one of the years and he was hired. (TR 544). She denied that Mr.
Fowler was fired; instead, she said her paperwork showed he stopped showing up for work. She
said she had no knowledge of Mr. Folwer calling anyone and he did not call her. (TR 545). She
did not know Lester Pearman, but she was familiar with his name. He was interviewed by
Timmie Bell or Mr. Saine, but he was not hired. (TR 546). Ms. Valez said Mr. Fowler was not
placed on the formal payroll, but there were checks issued to him. (TR 547). She recalled that
Mr. Saine wrote a note on the top of Mr. Fowler’s application saying he did not show up for
work. That was in December or January, but she did not recall the year. (TR 548). The checks
written to Mr. Fowler were not provided to the Department of Labor because they were not
requested. Ms. Valez said she looked them up recently, within a few months of the hearing, and
gave them to Respondent’s counsel. (TR 550). She did not know Walter Kelley, but she was
familiar with his name. He was interviewed for a job, but he never worked for Respondent. She
believed he was interviewed in November or December for a job that would start in February of
the following year. (TR 551). She believed he was told to call in February if he still wanted to
work, but he did not call. She denied that Mr. Saine did not hire Mr. Kelley or Mr. Pearman
because he preferred to hire H-2B workers. (TR 552).

Ms. Valez said she made payroll deductions one year for uniforms and for transportation,
but she never made deductions for housing. She said housing was handled by Mr. Saine. (TR
553). She was aware that some of the H-2B workers lived in housing provided by Respondent,
but she was not involved in collecting rent. She was involved in the other deductions where she
entered the information into the payroll system. The information she entered into the computer
she got from Mr. Saine. (TR 554). She said the deductions for uniforms and transportation were
done in some years, but not every year. She was not familiar with CX 22, but she said the name
of the company, federal tax identification number, company officer, the addresses where workers
lived and an $18.62 deduction per pay period for uniforms were all accurate. (TR 555-556). She
believed the uniform deduction was only for one year and that it was 2015. She said she
prepared some of the documents that were provided to the Department of Labor, but she did not
recall preparing CX 22. She agreed that the information in CX 22 was accurate. (TR 556-557).

Ms. Valez believed the uniform deduction was only in 2015 and she said she had looked
up recently in the payroll records on ADP and QuickBooks. (TR 557). She said CX 16 are
payroll summaries taken from QuickBooks, which listed deductions as miscellaneous and did not
break them down further. (TR 558). She believed the miscellaneous deduction was for
transportation because it was an even number and the uniform deduction was an odd dollars and
cents number. (TR 558-559). The deduction for airfare was not taken out in a lump sum, but
instead was taken out $50.00 to $100.00 per pay period. A deduction for airfare and for local
transportation may have been combined under the heading miscellaneous deduction. Ms. Valez
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said she prepared a chart that explained the various deductions and provided it to Mr. Blanco
during the investigation. (TR 560-561). She said she was “100 percent positive it doesn’t
include uniforms.” (TR 562). In 2013 workers — both U.S. and H-2B — received paychecks, but
not paystubs, and the paychecks did not itemize deductions. (TR 562). She added that when she
looked at the payroll records there were a number of workers that had no deductions, so if there
was a uniform deduction it would have applied to all of the workers. (TR 563). When there was
a uniform deduction it was for Cintas uniform service. Cintas provided clean uniforms each
week, picked up the dirty ones, and took them back and cleaned them. That was in 2015. (TR
565).

Ms. Valez said 1107 Butterworth Court is where some H-2B workers lived and it is
currently where Respondent has an office and shop. (TR 565-566). In the past as well as at
present, that location was used as an office and a shop where Respondent stored equipment. (TR
566). She believed the renovations that added a kitchen and bathroom so it could function as a
residence were done in late 2014 or early 2015. She never visited 7C Heritage Court. (TR 567).
She never visited any location where workers lived other than Butterworth Court. She was
familiar with Marcelina Bonilla de Barrientos and Josefina Jimenez, and she said their husbands
worked for Respondent. (TR 568).

Ms. Valez said she created RX 65 in late 2015 or early 2016 during the initial
investigation. (TR 569). She obtained names and dates of birth from H-2B records, addresses
and telephone numbers came from Mr. Saine or from payroll records, and arrival dates came
from crossing reports or airplane tickets. The document was created specifically for the
investigation. It covers 2013. (TR 570; RX 65). The same applies to RX 69, which covers
2014, and RX 73, which covers 2015. (TR 570-571; CX 69, CX 73). Ms. Valez said she
probably made the airline ticket purchases online for the H-2B workers, including Marcelina and
Josefina. (TR 572-573).

On cross-examination by Respondent, Ms. Valez said the front part of the first floor of
the Butterworth Court location is the office, the back part is the shop, and upstairs is storage and
an apartment. There are two front doors; one that goes to the office and another that goes to the
upstairs. (TR 575). The renovations to add the apartment were done in 2015 by Joe Dana and
RX 91 shows where he was paid for doing the work. (TR 576-577; RX 91). Ms. Valez said RX
55-57 and 100 are payroll figures taken from ADP or QuickBooks. (TR 577-579). She said the
documents were prepared for Fernando Saenz from Workforce Advantage who needed the
information to support the peak load request for USCIS. (TR 578-580). She said she believed
the charts were submitted to USCIS as part of the applications and they were accepted without
anyone having to obtain additional data. (TR 581). Ms. Valez said she has worked with
Fernando Saenz for at least 15 years and he was knowledgeable about the H-2B program. He
never expressed any reservations to her about the number of workers Respondent requested. (TR
581-582). Ms. Valez agreed that Respondent’s workload goes up and down, it bids on contracts
and wins some and loses some, and the demand for workers fluctuates. She said Mr. Saine told
her how many workers were needed and she was not involved in calculating that number. (TR
584-585).

Ms. Valez said she prepared the document in RX 94 and it lists contracts Respondent bid
on, which is part of the basis for determining how many workers are needed. The contracts and
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the contract dollar amounts were taken from the documents in RX 95-97. (TR 588). Ms. Valez
said she prepared the document in RX 94 based on information in RX 98-99. (TR 589). She
said most contracts run from January through December, so a contract for 2013 would have been
bid in 2012. (TR 590). Ms. Valez identified the documents in RX 87 as checks written to David
Fowler in December 2013 and January 2014. She said she mans the office telephone and if Mr.
Fowler called the office she would have been the one who would have answered the phone. (TR
591). She said she has no recollection of interacting with Mr. Fowler. Mr. Saine wrote a note on
Mr. Fowler’s application saying “left without notice on 1/3 or 1/2/14.” (TR 592; RX 13). Ms.
Valez said she received a child support notice related to Mr. Fowler dated January 6, 2014 and
on January 15, 2014 she wrote a note in the upper right corner saying “mailed 1/15/14 ... last
day showed up to work was 12/31/13.” She marked on the form that Mr. Fowler no longer
worked for the company and he was terminated on 1/2/14. (TR 593-594; RX 92 at 9, 12).

Ms. Valez said that in her experience it was unlikely a new U.S. worker would last an
entire year. (TR 594-595). She said Respondent is chronically short of help. Ms. Valez said she
was not involved in interviewing Mr. Kelley or Mr. Pearman. (TR 595). She had no recollection
of either one calling the office to inquire about their employment opportunities. Ms. Valez
prepares the final recruitment reports based on information she gets from Mr. Saine. The final
recruitment report dated November 26, 2014 says that Mr. Kelley was hired. (TR 596; RX 24 at
1). The report states that Mr. Pearman was not hired because he never sent in a completed
application. (TR 597; RX 24 at 2). With respect to Mr. Pearman, Mr. Saenz from Workforce
Advantage told Ms. Valez that she needed to follow up with him, so she called Mr. Pearman on
December 1, 2014 and he said he would send in his completed application. (TR 597-598; CX 93
at 1). Ms. Valez said she did not recall Mr. Kelley or Mr. Pearman ever calling back to check on
employment. (TR 599).

Ms. Valez said she did not know whether the rental units where workers lived were
owned by Respondent or by Mr. Saine personally. (TR 600). She did not attend the initial
meeting Mr. Saine held with the workers at the start of each season, so she did not hear what was
said about transportation or a transportation deduction. They started using ADP in 2014 and
continued using it in 2015. Ms. Valez said she prepared RX 42 showing payroll deductions and
she believed it was prepared at the request of Mr. Blanco. (TR 602). The document shows
$570.00 next to the names Carlos Hernandez and David Arevalo Carreon and indicates that it
reflected “[t]ransporation paid to Jaime.” (TR 603; RX 42 at 1). Ms. Valez said that means the
two men were riding with Jaime rather than in the company van and the money was added into
his paycheck for providing them with transportation.

Ms. Valez said if there was a payroll deduction for uniforms in 2013 and 2014 it would
have been reflected in the ADP or QuickBooks payroll records in RX 63, RX 64, RX 66 and RX
68. She knew that because she was the one who kept the books. (TR 603-604). A uniform
deduction would be under miscellaneous deduction in QuickBooks. (TR 604-605). When there
was a uniform deduction in 2015 it was shown as a uniform deduction in the ADP payroll
system. (TR 605; RX 72). The receipts for payments to Cintas for uniforms are in RX 88 and
the deduction for each worker was the average of what it cost. (TR 605).

On re-direct examination by Complainant, Ms. Valez said RX 91 shows that Joe Dana
was paid in April 2015 after he had completed the renovation work to create the apartment. Mr.
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Dana was a contractor and not one of Respondent’s employees. Ms. Valez did not know whether
any building permits were required for the renovation project. She knows Mr. Dana did the work
because she was downstairs in the office while he was working on the floor above. He has done
other carpentry work for Respondent. (TR 605-609; RX 91).

Ms. Valez said the information she wrote on RX 92 about Mr. Fowler’s last day at work
came from what Mr. Saine had previously written on Mr. Fowler’s application. (TR 609-610).
She denied that she had testified that Mr. Pearman was rejected because his application was
incomplete and she said that she does not review applications and would have no way of
knowing whether the application was or was not complete. (TR 610-611). She said that
sometime after the initial recruitment report was done in November and the final report was
prepared in December, she called Mr. Pearman and he sent in his application. (TR 611). She
would have no way of knowing if someone called Mr. Saine directly on his cell phone. She has
no role in hiring workers. (TR 612). All of the information she gets about who is hired or fired
comes from Mr. Saine. (TR 613). Mr. Saine gives her the number of workers that will be
needed for the season and she gives that information to Workforce Advantage. (TR 613-614).

Ms. Valez agreed that in the ETA Form 9142 Mr. Saine signed the form taking full
responsibility for the accuracy of the representations made by him, his attorney or his agent. His
agent was Fernando Saenz from Workforce Advantage. (TR 614-615; CX 6). Ms. Valez said
that she prepared the payroll summary charts in RX 55-57. (TR 615). Mr. Saine owned 7C
Heritage Court and Respondent owned 1107 Butterworth Court, and Ms. Valez believed that was
true for 2013, 2014 and 2015. (TR 617-618). She confirmed that all of the workers listed in CX
16 received paychecks in 2013 and all the workers listed in CX 33 received paychecks in 2014.
(TR 618). She agreed that Mr. Kelley and Mr. Pearman never received a paycheck because they
were hired but never came to work. (TR 619). Ms. Valez did not recall anyone living at
Butterworth Court in 2013 or 2014, but some workers may have used it as a mailing address.
(TR 620).

Timmie Bell

Respondent called Mr. Timmie Bell as a witness. Mr. Bell has worked for Respondent
for 32 years and moved up from a worker, to a foreman to a manager. (TR 628-629). He
“vaguely remembered” Mr. Fowler. (TR 629-630). Mr. Bell reviewed RX 93 and said it was his
handwriting on the forms for Mr. Kelley and Mr. Pearman. He interviewed Mr. Kelley and Mr.
Pearman and he said that if they left applications then they were hired. He said he would have
been the one who would have told them they were hired. The job would have started in mid-
February and they were told to call the office at that time. Mr. Bell was unaware of anyone
every getting a second interview. (TR 631-637; RX 93). New hires are told that if for some
reason they are unable to come to work they should call the office. He was familiar with
Marcelina and Josefina, and he said they worked for Respondent for several years in the 2013 to
2016 period, but he was not sure when. (TR 637-638). New workers are told that they can ride
in the company van or they can arrange their own transportation. (TR 638). They also talk about
uniforms at the initial meeting. They are told that they are responsible for keeping their living
quarters clean. (TR 639).
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Mr. Bell said he has known Rufino Ramiro for 10 to 15 years. He worked with him in
the early years. In his opinion, Mr. Rufino “has a tendency to lie a little bit.” (TR 639-641).
Mr. Bell estimated that he has worked with about 50 U.S. workers during his 32 years with
Respondent. He said most of them last about a week. (TR 641-642). Mr. Bell said over the past
five years, Respondent has been short on workers and that he has to fill in and constantly moves
back and forth from crew to crew. (TR 642).

On cross-examination by Complainant, Mr. Bell said that in 2013, 2014 and 2105 he
worked out of the Rossback Road office in Davidsonville, Maryland. (TR 642-643). He
interviewed Mr. Fowler, Mr. Kelley and Mr. Pearman at the Stevensville office, which is about
20 to 30 minutes away. (TR 643). Mr. Bell said that he saw Marcelina and Josefina working for
Respondent operating blowers and doing some weed whacking. They worked out of the
Davidsonville office. He did not remember what year he saw them working for Respondent and
could not say if they worked there in 2013, 2014 or 2015. (TR 650-651).

Charles Saine

Mr. Saine returned to the witness stand as witness for Respondent. (TR 654). He said he
has a degree in psychology from Bowie State University. He has been involved in lawn care and
landscaping since he was in high school; a total of 39 or 40 years. He created C. S. Lawn in
1981. (TR 655). He has been involved in the H-2B program for 20 to 25 years. The regulations
got to be difficult in 2007 or 2008, and that is when he decided he needed assistance. He turned
to the H-2B program because of the lack of local help. He said about 95 percent of the H-2B
workers come back every year. (TR 656). Mr. Saine is out with them on the job sites and he
said morale is very high. (TR 657). Complaints from his H-2B workers are infrequent while
most Americans workers do not stay long, although he noted that he has an American worker
who has been with him for 10 years. He said he has been short on help consistently for 15 to 20
years. He depends on Mr. Saenz from Workforce Advantage to keep him informed about the H-
2B program. (TR 658).

In November or December of each year, Mr. Saine talks with Ms. Valez about the
proposals they have submitted and the responses they have received in order to try and estimate
the number of workers he will need for the upcoming season. (TR 659). The method for
determining the number of workers needed has not changed substantially in 20 to 25 years. (TR
665). Over the years, he had never had USCIS or the Department of Labor notify him that the
way he was determining his temporary need was wrong. (TR 666, 668). It is generally January
or February before he knows exactly how many contracts he will have for the season. (TR 669).

Mr. Saine said Jose Marcos Hernandez Flores is married to Josefina. His statement is RX
90 and in he said that in the past he brought his wife and a child into the U.S. on an H-4 visa.
(TR 670-671). Mr. Saine said that he did not believe there was any substantive difference
between an H-4 and an H-2B visa. He said he did not try and hide Marcelina or Josefina from
Mr. Blanco. (TR 671). Mr. Saine said he was unaware that either of the women were working
for other employers. (TR 672).

Mr. Saine said he heard that Mr. Luencas was working with Rufino Hernandez. He said
that in the initial meeting each year he tells the workers that they can only work for Respondent
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and if they do not want to do so they can go back to Mexico. (TR 672-673). He said he told Mr.
Luencas he could not work with Mr. Hernandez, but he continued to do so anyway. In addition,
Mr. Saine said Mr. Luencas’s production as a manger was not up to par with his peers and he
believed Mr. Luencas was intentionally slowing down in order to log more hours. Mr. Saine said
he did not think the two women were capable of doing the work, but one of them was working
for him in the current season and did a fantastic job. (TR 673). He denied that he willfully failed
to retain Mr. Fowler; instead, he said that Mr. Fowler just never showed up again to work. (TR
673-674). He denied that he willfully failed to hire Mr. Kelley or Mr. Pearman. He said he
never met either one of them and they did not show up for work. He said he never heard from
Mr. Fowler and that new hires are told to call the office, call him or call Mr. Bell if there are any
problems. (TR 674). He said there is never a second interview for prospective employees.

Mr. Saine reviewed RX 49, 51 and 53 and identified them as calculations of what Mr.
Fowler, Mr. Kelley and Mr. Pearman would have earned if they had worked for Respondent.
(TR 675). He identified RX 50 and 52 as the calculation Mr. Blanco made. Mr. Saine said he
assumed Mr. Blanco’s figures were higher because he included the U.S. workers and the H-2B
workers together. (TR 676). He said $9.78 per hour was the introductory rate for new hires with
no experience for anyone that was hired. If someone came in and had prior experience then they
would sit down and talk about the wage rate. (TR 677).

Mr. Saine said he did not know how long mold had been present at Heritage Court. He
said he went into the unit the day before he went there with Mr. Blanco. He inspects the units in
January or February each year before the workers return and corrects anything that needs repair.
He did not know what kind of mold was present or whether it rendered the unit uninhabitable.
(TR 678). Jaime was considered “the main man in the unit” and it was his people living there.
He said the Maryland housing code says a tenant is responsible for keeping a house clean. (TR
679). Workers were not required to live in the housing units Mr. Saine made available. (TR
680).

Mr. Saine said he acquired the Butterworth Court property 10 or 15 year ago. At first,
they only used the shop area and not the office or the upstairs parts. Around 2010, he decided
that he did not need to spend money on office space when there was an office area in Crofton.
(TR 680). There was no one living there at the time. Mr. Saine said that there is another unit
two doors down from him where people live upstairs and that there are still two units operating
that way at present. (TR 681-682). The addresses that Ms. Valez used in the charts came from
payroll documents. Workers were charged rent for nine month even though they were there for
ten months. (TR 682).

Mr. Saine said he was not aware of any requirement to provide transportation for
workers. They had the option of securing their own vehicles, making arrangements to ride with
someone else, or riding in the company van. Mr. Saine said he did not put anything in the
employment contract about transportation because there was not a place for it. (TR 684). Those
that chose to ride with someone else paid $15.00 through Respondent’s payroll. (TR 685). He
said that was an agreement the workers reached among themselves and he agreed to take it out of
their paychecks at their request. He added: “It looks to me like it’s a mistake, but it wasn’t an
intentional one. It wasn’t my intention to do anything wrong.” (TR 686). He said he was not
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aware of any H-2B regulation that prohibits him from being the middleman in such a transaction.
(TR 686).

The decision to rent uniforms was a mutual decision after discussion with the workers.
Some of them had a hard time keeping their uniforms clean, so it was decided to try renting them
from a uniform service for a year.  They thought it would be cheaper than having to wash the
uniforms themselves. (TR 687). The $18.62 per pay period deduction was the average of the
cost to rent uniforms for the western shore and eastern shore operations. Mr. Saine “was kind of
shocked” when he was told that the deduction could not cause the wage to dip below the
prevailing wage. He is not aware of any regulation that imposes that requirement. (TR 688). He
said there were no uniform deductions in 2013 or 2014 because he bought the uniforms and the
workers were responsible for washing them. (TR 689).

In the document Mr. Blanco prepared tabulating the deductions, he indicated that rent
was paid for ten months, but Mr. Saine said it was only nine months and that was if the worker
stayed the whole season. (TR 689; RX 41). Mr. Saine said that since Marcelina was not
employed by Respondent she was not covered by H-2B protections. He said he knew that Jaime
and Marcelina lived at 7C Heritage Court, but he did not know who else lived there because “I
don’t keep track of who lives where.” (TR 690). No one lived at Butterworth Court in 2013,
only in 2015, and Pedro Baez never lived there, he lived at 1504 Quimby. (TR 691). Mr. Saine
said he did not know what the $49.60 shown on lines 8 and 13 represented, but he agreed that it
represented $4.96 per paycheck for 20 paychecks. (TR 691). The $570.00 shown on lines 1 and
13 are the two workers who paid for transportation with another worker and had it deducted from
their paychecks. In RX 44, which is for 2014, Mr. Saine agreed that there was the same ten
months versus nine month rent issue and he did not keep track of who lived where. (TR 692).
There was no information to suggest that anyone lived at the Butterworth location that year.
Pedro Baez lived at the Quimby address and “he skipped town in 2014. So I don’t know where
they got the $2,000 and 10 months.” (TR 693). Mr. Saine agreed that the 2014 calculations had
assumed there was a uniform charge that year. (TR 694). Mr. Saine said he believed that Pedro
and Jorge Baez, who are brothers, left in July of 2014. The document also assumes that
Marcelina had employee status. Mr. Blanco’s calculations for 2015 are in RX 46 and Mr. Saine
said there were the same ten months versus nine month issue and treating Marcelina as an
employee. (TR 695).

On cross-examination by Complainant, Mr. Saine agreed that he did not bring Marcelina
and Josefina into the United States using H-4 visas. (TR 698-699). He denied that Orlando
Luengas was fired after the Department of Labor investigation began; instead, Mr. Saine said “I
just didn’t bring him back.” (TR 699). That decision was made two years after the investigation
began. (TR 699). Mr. Saine said the $9.01 hourly rate was for someone without experience and
that he hired experienced workers at higher rates that year. (TR 700). He agreed that his
advertisements did not say that a prospective employee could earn a higher rate based on
experience. (TR 701). Mr. Saine said there are no documents that show workers only paid rent
for nine months and he did not give the workers receipts for their rent payments. The only year
there were transportations deductions was in 2013 and that was only for two workers. (TR 703).
He agreed that the transportation deduction was not disclosed in any of the paperwork he gave
the workers. (TR 704).
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In response to a question from me, Mr. Saine said that he interviewed Mr. Fowler and
told him that if he had any problems to contact him and he said that Mr. Fowler knew where the
office was located. (TR 704).

Oscar Blanco

Complainant called Mr. Blanco as a rebuttal witness. He said that the document at CX 22
was provided to him by Mr. Saine at the initial conference. (TR 706-707).

Legal Analysis and Discussion

The H-2B visa program permits employers to hire nonimmigrant foreign workers to
perform temporary nonagricultural labor or services. 8 U.S.C. § 1101(a)(15)(H)(ii)(b). Such
workers may be granted temporary work visas when not enough U.S. workers are able, willing,
qualified and available to perform such services or labor. An employer who wishes to employ
H-2B workers submits an Application for Temporary Employment Certification and, if the
application is approved, the employer submits an 1-129 Petition for H-2B visas that will admit
the foreign workers into the United States. 8 U.S.C. § 1184(c)(1). The Administrator has been
delegated enforcement responsibility for ensuring that H-2B workers are employed in
compliance with the statutory and regulatory labor certification requirements. 8 U.S.C. 88
1184(c)(14)(A)-(B), 1103(a)(6). This includes the power to impose administrative remedies,
including civil money penalties, on employers who violate the H-2B visa program requirements.
8 U.S.C. §8 1184(c)(14)(A)(i) and (B). Under 8 U.S.C. § 1184(c)(14)(A)(i), “civil money
penalties in an amount not to exceed $10,000 per violation” for a “substantial failure to meet any
of the conditions” of an H-2B petition or “a willful misrepresentation of a material fact in such
petition.” The applicable implementing regulations are set forth in 20 C.F.R. Part 655 (2008).

As this matter involves alleged violations related to an Application and 1-129 Petition
filed for the 2013 to 2015 seasons, the 2008 H-2B regulation apply. In 2014, the United States
District Court for the Northern District of Florida issued an order (“Injunction”) vacating and
permanently enjoining DOL from enforcing the 2008 Rule. Bayou Lawn & Landscape Services
v. Perez, 81 F.Supp.3d 1291 (N.D. Fla. 2014). In a September 2015 Clarifying Order, the
District Court clarified that the Injunction “was not intended to, and does not, apply
retroactively.”

The burden is on the Complainant to establish by a preponderance of the evidence that a
violation occurred. 5 U.S.C. § 556(d). See OFCCP v. Florida Hospital of Orlando, ARB Case
No. 11-011, OALJ Case No. 2009-OFC-00002, slip op. at 20 n.60 (ARB July 22, 2013).

The Administrator alleges that Respondent committed four violations (see CX1):

(1) A substantial failure to comply with the requirements of the H-2B program to open
the job opportunity to qualified U.S. workers, to conduct the requirement recruitment
effort in accordance with the requirements of the program, and to only reject U.S.
workers for lawful, job related reasons as required by Attestation 3 and 20 C.F.R. §
655.22(c). The Administrator deemed this a substantial failure and contends that a
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total of $61,961.64 in back wages are due to three U.S. workers and assessed a
$20,000.00 civil money penalty.

(2) A substantial failure to comply with the requirements of the H-2B program by failing
to offer U.S. workers terms and working conditions, including wages, that were no
less favorable than the terms and working conditions offered to H-2B workers as
required by Attestation 4 and 20 C.F.R. § 655.22(a). The Administrator deemed this
a substantial failure and assessed a $10,000.00 civil money penalty.

(3) A willful failure to comply with the requirements of the H-2B program by
misrepresenting the number of workers Respondent needed as required by
Attestation 13 and 20 C.F.R. § 655.22(n). The Administrator deemed this a willful
misrepresentation and assessed a $5,000.00 civil money penalty for each of the three
years for a total of $15,000.00.

(4) A substantial failure to comply with the requirements of the H-2B program by
impermissible deductions from workers’ pay for transportation, uniforms and
housing as required by 20 C.F.R. § 655.55(g)(1). The Administrator deemed this a
substantial failure and contends that $85,239.20 in back wages are due to 30 H-2B
workers and assessed a $10,000.00 civil money penalty for each of the three years
for a total of $30,000.00.

Violation of Attestation 3 — Failure to open the job opportunity to U.S. workers and to only
reject U.S. workers for legitimate, job-related reasons.

Complainant contends that Respondent failed to hire U.S. workers David Fowler for the
2014 season and Walter Kelley and Lester Pearman for the 2015 season. (Compl. Brief at 11-
12). Respondent contends that it hired all three of the U.S. workers, but none of them showed up
to work when the lawn care and landscaping seasons began. (Resp. Brief at 8-12). | find that
Complainant has not met its burden to establish these alleged violations by a preponderance of
the evidence.

(1) David Fowler

Mr. Saine interviewed Mr. Fowler at Respondent’s office and not only offered him a job
doing lawn care and landscaping beginning in February 2014, but hired him to start work sooner
doing snow removal in December 2013. Mr. Fowler accepted the offer and worked for
Respondent for about two weeks. According to his statement to Investigator Blanco, Mr. Fowler
was unable to come work one day and called his foreman, who did not speak English, to let him
know he would not be in. He also said he left a message for Mr. Saine. He said no one ever
called him back and he assumed he was fired. (CX 4A at Bates. 339). Mr. Saine said he never
received a message from Mr. Fowler and Ms. Valez had no recollection of Mr. Fowler calling
the office. (TR 454-456, 544-548). Ms. Valez said she received a child support notice
concerning Mr. Fowler in January 2014 and she responded back on January 15, 2014 that Mr.
Fowler had not shown up for work since December 31, 2013. (TR 591-592; RX 14 and 92).

The evidence establishes that Respondent hired Mr. Fowler and employed him for a brief
period of time doing snow removal work. It is clear that Mr. Fowler knew where Respondent
was located because he went there for the job interview and reported there for work with
Respondent until he simply stopped showing up. It is not clear whether he communicated with
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someone the day that he was unable to come to work, but assuming he did, it is unreasonable to
conclude that from that point forward he could simply do nothing and wait for Respondent to
contact him. A reasonable person who wanted to work would have followed up by telephone or
in-person to ascertain his employment status. The chain of events as described by Mr. Saine and
Ms. Valez are corroborated in part by the correspondence with the Talbot County Department of
Social Services in January 2014 stating that Mr. Fowler had stopped coming to work, which was
long before Respondent was notified of Mr. Blanco’s investigation in November 2015. (RX 92
and 32).

(2) Walter Kelley and Lester Pearman

Mr. Blanco interviewed Mr. Kelley on January 29, 2016, and Mr. Kelley said:

| RESPONDED TO A LANDSCAPING AD BY THE EMPLOYER SOMETIME
AROUND NOV OR DECEMBER OF 2014. I FILLED OUT AN
APPLICATION AT THEIR SHOP IN THOMPSON CREEK BUSINESS PARK.
| WAS INTERVIWED BY THE FOREMAN. |1 DO NOT RECALL THE NAME
OF THE FOREMAN. THE FOREMAN TOLD ME THAT | WOULD
RECEIVE A FOLLOW UP CALL FOR A SECOND INTERVIEW WITH THE
MAIN BOSS. | NEVER RECEIVED THAT CALL. IF | RECEIVED THAT
CALL AND IF HIRED, | WOULD OF ACCEPTED THE JOB AND WORKED
AS A LANDSCAPER.

(CX 4A at Bates 350).
Mr. Blanco interviewed Mr. Pearman on February 25, 2016, and Mr. Pearman said:

| RESPONDED TO A LANDSCAPING AD BY THE EMPLOYER SOMETIME
AROUND NOV OR DECEMBER OF 2014. | FILLED OUT AN
APPLICATION AT THEIR SHOP IN A BUSINESS PARK. | WAS
INTERVIWED BY THE FOREMAN. | DO NOT RECALL THE NAME OF
THE FOREMAN. THE FOREMAN TOLD ME THAT | WOULD RECEIVE A
FOLLOW UP CALL FOR A SECOND INTERVIEW WITH THE MAIN BOSS.
| NEVER RECEIVED THAT CALL. IF | RECEIVED THAT CALL AND IF
HIRED, | WOULD OF ACCEPTED THE JOB AND WORKED AS A
LANDSCAPER.

(CX 4A at Bates 360).

Timmie Bell, Respondent’s manager, interviewed Mr. Kelley and Mr. Pearman and he
said if they left applications then they were hired. Mr. Bell said he would have been the one who
would have told them they were hired. The job would have started in mid-February and they
were told to call the office at that time. Mr. Bell was unaware of any job applicant every getting
a second interview. (TR 631-637; RX 93).

Mr. Saine said that Mr. Pearman and Mr. Kelley were interviewed by Timmie Bell. Mr.
Saine denied that they were told there would be a second interview and added that in 40 years of
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doing business they never interviewed job applicants twice. (TR 461). He said Mr. Pearman and
Mr. Kelley were told to get back in touch if they were still available to work in February 2014.
(TR 462).

Ms. Valez said she was not involved in interviewing Mr. Kelley or Mr. Pearman. She
was not aware of a job applicant getting interviewed twice. (TR 595). She had no recollection
of either Mr. Kelley or Mr. Pearman calling the office to inquire about their employment status.
Ms. Valez prepared the final recruitment reports based on information she got from Mr. Saine.
The final recruitment report dated November 26, 2014 says that Mr. Kelley was hired. (TR 596;
RX 24 at 1). The report states that Mr. Pearman was not hired because he never sent in a
completed application. (TR 597; RX 24 at 2). With respect to Mr. Pearman, Mr. Saenz from
Workforce Advantage told Ms. Valez that she needed to follow up with him, so she called Mr.
Pearman on December 1, 2014 to remind him to send in a completed job application. Mr.
Pearman said that he would send in a completed application. (TR 597-598; CX 93 at 1). Ms.
Valez said she did not recall Mr. Kelley or Mr. Pearman ever calling the office to check on their
employment status. (TR 599).

The November 26, 2014 recruitment report states that Mr. Kelley would be offered a
position contingent upon his availability in February 2015 when the season began. It said that
Mr. Pearman was instructed to return a completed job application and, as of the date of the
report, it had not been returned. There is a note written by Ms. Valez in the margin of the report
stating that on December 1, 2014, she spoke with Mr. Pearman and he said he was sending an
application back to Respondent. (RX 24).

Neither Mr. Kelley nor Mr. Pearman testified at the hearing. Their version of events are
told through the summarized statements Mr. Blanco prepared, which end up with the two
statements being virtually identical. While I have no reason to doubt that the two men told Mr.
Blanco similar stories, | am unable to afford their summarized statements full evidentiary weight.
In particular, the statement attributed to Mr. Pearman says he filled out a job application while he
was at Respondent’s shop for the interview with Mr. Bell. (CX 4A at Bates 360). The
recruitment report states that Mr. Pearman had not returned a completed application and Ms.
Valez placed a telephone call to him on December 1 to remind him to send in his application.
(RX 24 at 2; CX 93 at 1; TR 597-598). Mr. Bell, Ms. Valez and Mr. Saine testified that job
applicants are not interviewed twice, which contradicts with what Mr. Kelley and Mr. Pearman
are alleged to have told Mr. Blanco. At best, whether the two men were in fact told to await a
call to schedule a second interview is in equipoise. These unresolved discrepancies do not help
Complainant in its effort to meet its burden of proof.

The greater weight of the evidence shows that Respondent made a good faith effort to
hire Mr. Kelley and Mr. Pearman for the season starting in February 2015.° | find that
Complainant failed to meet its burden to establish a violation with respect to Mr. Fowler, Mr.
Kelley or Mr. Pearman by a preponderance of the evidence.

® Instructing a job applicant to contact an employer in two months at the start of the season if he or she still wants a
job may not be sufficient to establish a good faith effort to hire a U.S. worker. See generally Avenue NU Donuts,
Inc., BALCA Case No. 2015-PER-00470 (March 31, 2017) (what constitutes a reasonable effort to contact a
qualified U.S. applicant depends on the particular facts of the case and in some instances may require more than a
single type of attempted contact).
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Violation of Attestation 4 — Failure to offer U.S. workers terms and working conditions no
less favorable than the terms and working conditions offered to H-2B workers.

Complainant contends that Respondent offered prospective U.S. workers less favorable
terms — a lower wage rate — than it did some of its H-2B workers in the 2013 and 2014 seasons.
(Compl. Brief at 17-21). Respondent denies the allegation. (Resp. Brief at 12-14).

20 C.F.R. § 655.22(a) requires an employer to attest that it will offer terms to potential
U.S. workers that are not less favorable than those offered to H-2B workers. (RX 74 at 40). In
the application for the 2013 season, Respondent stated that the basic rate of pay was $9.01 per
hour. (CX 6 at Bates 976). In the SWA job order, it stated that the minimum salary and the
maximum salary were both $9.01 per hour, and in the “pay comments” added “DOE (Depends
on Experience).” (CX 7 at Bates 1009). In its newspaper advertising, it said the rate of pay was
“at least $9.01 /hr.” (CX 9-10). The employment information provided to H-2B workers before
they traveled to the U.S. said the pay rate was $9.01 per hour. (CX 11). Payroll records show
that Respondent paid its H-2B workers more than $9.01 per hour during the 2013 season. In
the application for the 2014 season, Respondent stated that the basic rate of pay was $9.78 per
hour. (CX 24 at Bates 695). In the SWA job order, it stated that the minimum salary and the
maximum salary were both $9.78 per hour, and in the “pay comments” added “DOE (Depends
on Experience).” (CX 25 at Bates 729). In it newspaper advertising, it said the rate of pay was
$9.78 per hour. (CX 28). The employment information provided to H-2B workers before they
traveled to the U.S. said the rate of pay was $9.78 per hour. (CX 29). Payroll records show that
Respondent paid its H-2B workers more than $9.78 per hour during the 2014 season. (CX 33).

According to payroll records that Respondent submitted, the only workers that were paid
$9.01 during the 2013 season were Carlos Hernandez Hernandez and David Arevalo Carreon,
who were paid that rate at the beginning of the season. (RX 63 at 10-11). In August, however,
the wage rate for both increased to $12.41 per hour. (RX 63 at 65-66). In 2014, a number of
workers started the season earning $9.78 per hour (RX 67 at 1, 3, 4,5, 7, 8, 11 and 16); however,
by the end of the season everyone except for Isaac Barrientos Hernandez was earning more than
the $9.78 hourly rate. (RX 67 at 610). The same records show that experienced H-2B workers
who were returning to work for Respondent were paid at higher rates throughout both of the
seasons. (RX 63 and 67).

Neither party cited any legal authority where this precise question has been addressed by
the Administrative Review Board or a court. Likewise, | was unable to find any binding
authority that was squarely on point. The certification program for the permanent employment
of foreign workers contains nearly identical requirements for employers to recruit U.S. workers
and to fully and accurately inform them of the terms and conditions of employment, including
wages. In Broadside Financial Solution, Inc., BALCA Case No. 2012-PER-01834 (Oct. 28,
2016), the SWA job order listed a salary range that was less than the salary offered to the alien.
The Board of Alien Labor Certification Appeals affirmed the certifying officer’s denial of
certification because under-reporting the salary in the SWA job order “materially misinform
potential applicants about the job opportunity.”
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The same rationale applies here. Respondent advertised that the positions required no
experience and no special skills, and stated a specific hourly wage rate: In the SWA job order
for the 2013 season the minimum salary and maximum salary were both $9.01 per hour and in
the job order for the 2014 season the minimum and maximum were both $9.78 per hour. While
both contained a comment saying “DOE (Depends on Experience),” that language is
meaningless where the minimum and maximum rates — the lower and upper ends of the wage
range — are exactly the same. Respondent’s newspaper advertisements suffered from similar
deficiencies and clearly did not inform potential U.S. workers that Respondent’s practice was to
increase the wage rate during the season and to pay experienced workers a higher rate throughout
the season. Accordingly, | find that Complainant met its burden to establish that there was a
substantial failure to comply with the requirements of Attestation 4 and 20 C.F.R. § 655.22(a).

Violation of Attestation 13 — Willful failure to accurately state the number of workers
needed.

Complainant contends that Respondent willfully misrepresented the actual number of
temporary workers it needed in 2013, 2014 and 2015 by overstating the number of workers
requested and by bringing in two aliens — Marcelina Bonilla de Barrientos and Josefina Jimenez
— knowing that they would not be working for Respondent. (Compl. Brief at 13-17).
Respondent contends that the number of workers it requested each year was a good faith estimate
of its anticipated need at that point in time and that including the two women did not show that
its need for workers was overstated. (Resp. Brief at 19-25).

Attestation 13 and 8 655.22(n) state, in pertinent part, that the “number of worker
positions being requested for certification have been truly and accurately stated on the
application.” (CX 24 at Bates 700) (emphasis added). The regulation — at 20 C.F.R. § 655.4 —
defines “Application for Temporary Employment Certification” as the “the Office of
Management and Budget (OMB)-approved form submitted by an employer to secure a
temporary nonagricultural labor certification determination from DOL.”

The evidence shows that on the application for the 2013 season, Respondent requested 39
workers, was certified for 39 workers, and brought in 23 workers (including Marcelina and
Josefina). (CX 6, 8 and 18). On the application for the 2014 season, Respondent requested 29
workers, was approved for 29 workers, and brought in 22 workers. (CX 24, 31 and 33). On the
application for the 2015 season, Respondent requested 36 workers, was approved for 36 workers,
and brought in 23 workers. (CX 39, 44 and 48).

While Respondent represented in other documents that the number of temporary workers
it needed was greater than the number shown on the ETA Form 9142 in each of the three years,
the alleged violation cites a specific attestation and a specific paragraph in the applicable
regulation that both focus exclusively on the truth and accuracy of the number of worker
positions listed on the application. Complainant has not cited any authority that shows an
employer is required to articulate the number of workers required to meet its temporary need
with absolute precision. Mr. Saine testified that he has been consistently short of workers for 15
to 20 year, which suggests that if he could hire more workers he would do so. Accordingly, |
find that Complainant has not met its burden to establish that the difference between the number
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of workers Respondent attested that it needed and the number of H-2B workers that it later
brought into the country constitutes a violation of Attestation 13 or § 655.22(n).

On the other hand, Mr. Saine was crystal clear that throughout the H-2B process for the
2013, 2014 and 2015 seasons he included Marcelina and Josefina in the tally knowing that they
would not be working for Respondent to meet its temporary need for workers. While his
underlying intentions may not have been bad, he could not “truly and accurately” state that any
number of worker positions requested for H-2B certification was in fact true and accurate when
it always included a plus-two for the women he knew were not coming into the United States to
work for Respondent as he represented they would be doing. Therefore, the evidence establishes
that including the two women in the number of worker position requested for certification in
each of the three years was a willful violation of Attestation 13 and § 655.22(n).

Violation of 20 C.F.R. § 655.55(g)(1) — Undisclosed deductions.

Complainant contends that Respondent failed to comply with the requirements of 20
C.F.R. § 655.22(g) by taking deductions from workers’ pay for transportation, uniforms and
housing. (Compl. Brief at 21-29). The regulation requires that all deductions from a worker’s
pay that are not required by law must be disclosed in the job offer and must be reasonable.
Respondent contends that Complainant either (1) failed to prove that some of the alleged
deductions occurred and (2) that the deductions that did occur were disclosed and reasonable.
(Resp. Brief at 14-19).

(1) Transportation

After arriving in the United States for the 2013 season, two H-2B workers — Carlos
Hernandez Hernandez and David Carvalo Hernandez — decided that they did not want to wait
around to ride in the van Respondent provided for workers get to and from work, but instead
wanted to ride with co-workers in their personal vehicles. According to Mr. Saine’s undisputed
testimony, the workers came to an agreement amongst themselves on transportation to and from
work, and then asked him if money could be deducted from the pay of the two riders and added
to the pay of the drivers. (TR 505-510). Mr. Saine said that it may have been a mistake on his
part to have agreed to facilitate the $15.00 a week ride-sharing transactions, but it was not an
intentional mistake and he was just trying to accommodate the workers’ desires by being the
middle man. (TR 685-686).

| do not find that this constitutes a deduction that falls within the purview of the
regulation. First, there was no way for Respondent to disclose the deduction in the job offer
when it resulted from an ad hoc agreement amongst a few of the workers that they made
themselves after they were hired and had entered the United States. Second, there was no
evidence that Respondent benefitted in any way from the deduction, but instead only facilitated
the workers’ request to help them carry out their intent with respect to their voluntary ride-
sharing plan.

(2) Uniforms
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Complainant alleges that Respondent made improper pay deductions for uniforms in
2013, 2014 and 2015; however, Complainant’s own investigator — Mr. Blanco — admitted that
the payroll records for 2013 and 2014 did not show any uniform deductions and the only
evidence was statements during some worker interviews. (TR 400-401). Mr. Saine testified that
Respondent provided uniforms to the workers in 2013 and 2014, and there were no uniform
deductions taken from their pay. (TR 497-498). His testimony was corroborated by Ms. Valez.
(TR 555-557). Accordingly, I find that Complainant failed to establish that there were uniform
deductions in 2013 and 2014.

On the other hand, it is undisputed that uniform deductions were taken in 2015 when
instead of buying uniforms for the workers, Respondent rented them from Cintas. Mr. Saine
agreed that the employment contract informed workers of a uniform deduction of $13.66 per pay
period and that $18.62 was actually deducted. With respect to the uniform deduction in 2015, he
testified: “Okay. But | will agree that they were higher in 2015 than they were supposed to be.
Yes, I will agree to that. It’s written on paper.” (TR 505).

The difference between the uniform deduction that was disclosed and the uniform
deduction that was taken is $4.96 per pay period. According to Mr. Blanco, the overage in 2015
impacted all 21 workers and equaled $99.20 per worker for a total of $2,083.20. ($4.96 x 20 pay
periods x 21 workers). (TR 294-297; RX 47).

| find that Complainant has established by a preponderance of the evidence that
Respondent improperly deducted more than the disclosed amount for uniforms in 2015 and owes
back wages of $2,083.20 to the 21 workers (see RX 47 for the list of names) that were impacted
in the amount of $99.20 per worker.

(3) Housing

Complainant contends that the deductions for rent, while disclosed, were not reasonable
deduction because the unit at 7C Heritage Court was uninhabitable due to mold and the unit at
1107 Butterworth Court was not zoned for use as a residence. Respondent denies both
allegations and argues that the housing deductions were reasonable and proper.

(a) 7C Heritage Court

It is undisputed that when Mr. Blanco and Mr. Saine visited the Heritage Court unit on
November 20, 2015, there was mold in the bathroom. (TR 280-281, 493-494; CX 20). Itis also
undisputed that Mr. Saine had the mold remediated and a larger bathroom fan installed to
provide better ventilation in the future. (TR 493-494; CX 36 at Bates 071).

Several current and former workers said there had been mold in the bathroom at 7C
Heritage Court for a number of years. On the other hand, Mr. Saine said he inspected the
housing units early in each year prior to the arrival of the H-2B workers and made any repairs
that were necessary. (TR 678). There was no evidence presented that anyone had ever reported
the mold problem to Mr. Saine or complained that the unit was uninhabitable. Workers
continued to move into and live at 7C Heritage Court year after year despite the employment
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contract stating that workers were free to make their own housing arrangements. There was no
evidence presented that any agency with legal responsibility for public health for the area where
the unit was located ever issued a health code violation or received a complaint. Mr. Blanco
agreed that he did not have the mold tested and that his opinion about the unit being
uninhabitable was based on his perspective as a layman, not as a medical professional. (TR 372-
373).

Weighing all of the relevant evidence that bears on these issues, | find that at best it is in
equipoise on whether mold was present prior to 2015 and whether mold in the bathroom in 2015
made the unit uninhabitable, and that it is insufficient to satisfy Complainant’s burden to
establish a violation by a preponderance of the evidence.

(b) 1107 Butterworth Court

The employment contract Respondent presented to H-2B workers each year said that it
would make housing arrangements “which shall meet all applicable state and local codes for
rental property.” (CX 11, 29 and 42). The evidence shows that the business park where 1107
Butterworth Court is located is zoned “suburban industrial,” which does not permit it to be used
as a residential living quarters. (CX 19, 55 and 56). Accordingly, Respondent failed to comply
with the terms and conditions of the employment contract and could not reasonably collect rent
from workers to live in a facility that could not lawfully be used for living quarters.

Mr. Saine testified that while the H-2B workers lived at 1107 Butterworth Court for ten
months, they only paid rent for nine months. (TR 480-481). He said that when workers first
arrived in the country, they usually did not have any money, so he gave them a few weeks to
earn enough money to live on before they had to pay rent. (TR 682-683). There was no
evidence that contradicts Mr. Saine’s testimony on that point.

The workers who were reported to live at 1107 Butterworth Court in 2013 were Pedro
Baez, Jose Tirado, Francisco Hernandez, Edgardo Hernandez and Isaac Hernandez. (TR 284;
RX 43). The workers who were reported to live there in 2014 were Pedro Baez, Jose Tirado,
Francsico Hernandez, Edgardo Hernandez, Isaac Hernandez and Arturo Garcia. (TR 284; RX
45). The workers who were reported to live there in 2015 were Pedro Bonilla, Jesus Bonilla,
Arturo Garcia, Francisco Hernandez, Isaac Hernandez and Eleazar Hernandez. (TR 284; RX
47). The rent in 2013 and 2014 was $200.00 per month and in 2015 it was $300.00 per month.
(TR 286, 481-482). Back wages due to workers for the improper rent deduction for 1107
Butterworth Court in 2013, 2014 and 2015 are as follows:

2013 2014 2015 Total
Francisco Barrientos Hernandez $1,800.00 $1,800.00 | $2,700.00 | $6,300.00
Isaac Barrientos Hernandez $1,800.00 $1,800.00 | $2,700.00 | $6,300.00
Pedro Hernandez Baez $1,800.00 $1,800.00 $3,600.00
Edgardo Rivera Hernandez $1,800.00 $1,800.00 $3,600.00
Jose Vazquez Torres $1,800.00 $1,800.00 $3,600.00
Artueo Vazquez Garcia $1,800.00 | $2,700.00 | $4,500.00
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Jesus Lopez Bonilla $2,700.00 | $2,700.00

Pedro Lucas Bonilla $2,700.00 | $2,700.00

Eleazar Martinez Hernandez $2,700.00 | $2,700.00
$36,000.00

Civil Money Penalties

The Administrator assessed a total of $75,000.00 in civil money penalties for the four
violations listed in the letter of notification. (CX 1). Based upon the findings set forth above,
some of the alleged violations were not supported by a preponderance of the evidence and no
civil money penalty can be assessed for the violations that were not proven.

In assessing what constitutes an appropriate civil money penalty, 8§ 655.65(g) states:

In determining the amount of the civil money penalty to be assessed pursuant to
paragraphs (b) and (c) of this section, the WHD Administrator shall consider the
type of violation committed and other relevant factors. In determining the level of
penalties to be assessed, the highest penalties shall be reserved for willful failures
to meet any of the conditions of the application that involve harm to U.S. workers.
Other factors which may be considered include, but are not limited to, the
following:

(1) Previous history of violation, or violations, by the employer under the
INA and this subpart, and 8 CFR 214.2;

(2) The number of U.S. or H-2B workers employed by the employer and
affected by the violation or violations;

(3) The gravity of the violation or violations;

(4) Efforts made by the employer in good faith to comply with the INA
and regulatory provisions of this subpart and at 8 CFR 214.2(h);

(5) The employer’s explanation of the violation or violations;

(6) The employer’s commitment to future compliance; and

(7) The extent to which the employer achieved a financial gain due to the
violation, or the potential financial loss to the employer’s workers.

There was no evidence presented that Respondent had violated the provisions of the H-
2B program before. The improper uniform deduction in 2015 had an impact on most if not all of
Respondent’s workers, both U.S. and H-2B, for that year. The improper housing deduction had
an impact on several, but not all, of the H-2B workers. The failure to offer the same terms and
conditions as those offered to H-2B workers had an impact on an undetermined number of
potential U.S. workers in 2013 and 2014 who may have applied for jobs if they had been
provided accurate wage information. The gravity of the violations that were proven | assess as
moderate. | find that Respondent did make a good faith effort to comply with the requirements
of the H-2B program, most notably it retained an agent and an attorney who are experienced in
this area to assist in meeting the requirements of the program. Respondent’s explanations for the
violations were not compelling, but I did not infer that Mr. Saine was deliberately trying to game
the system for his own pecuniary advantage. | believe he will give these matters closer attention
going forward in order to comply with the requirements of the H-2B program.
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When | weigh all of the factors, | find that the appropriate amount for civil money
penalties are as follows:

Proven Violations: 2013 2014 2015 Total

Terms and conditions less favorable | $2,500.00 | $2,500.00 $5,000.00
than offered to H-2B workers

Failure to truly and accurately state | $2,500.00 | $2,500.00 | $2,500.00 | $7,500.00
the number of worker positions
required by including Marcelina and
Josefina

Improper deductions for uniforms in | $2,500.00 | $2,500.00 | $3,500.00 | $8,500.00
2015 and for housing at Butterworth
Court in 2013, 2014 and 2015

$21,000.00

ORDER
It is hereby ordered that:

1. Respondent will pay a total of $2,083.20 ($99.20 per worker) in back wages for the
improper uniform deduction in 2015 to the 21 workers listed in RX 47.

2. Respondent will pay a total of $36,000.00 in back wages for the improper housing

deduction to the workers reported to have lived at 1107 Butterworth Court in 2013,

2014 and 2015 as set forth in the chart above.

Respondent will pay a civil money penalty in the amount of $21,000.00.

4. The Administrator of the Wage and Hour Division, U.S. Department of Labor, shall
make such calculations with respect to back pay and interest necessary to carry out
this order.

w

SO ORDERED.

MORRIS D. DAVIS
Administrative Law Judge
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NOTICE OF APPEAL RIGHTS: Any party seeking review of this decision and order,
including judicial review, shall file a Petition for Review (“Petition”) with the Administrative
Review Board (“ARB”). The ARB must receive the Petition within 30 calendar days of the date
of this decision and order. 20 C.F.R. § 76(a). The Board’s address is: Administrative Review
Board, U.S. Department of Labor, Suite S-5220, 200 Constitution Avenue, NW, Washington DC
20210, for traditional paper filing. Alternatively, the Board offers an Electronic File and Service
Request (EFSR) system. The EFSR for electronic filing (eFile) permits the submission of forms
and documents to the Board through the Internet instead of using postal mail and fax. The EFSR
portal allows parties to file new appeals electronically, receive electronic service of Board
issuances, file briefs and motions electronically, and check the status of existing appeals via a
web-based interface accessible 24 hours every day. No paper copies need be filed.

An e-Filer must register as a user, by filing an online registration form. To register, the e-Filer
must have a valid e-mail address. The Board must validate the e-Filer before he or she may file
any e-Filed document. After the Board has accepted an e-Filing, it is handled just as it would be
had it been filed in a more traditional manner. e-Filers will also have access to electronic service
(eService), which is simply a way to receive documents, issued by the Board, through the
Internet instead of mailing paper notices/documents.

Information regarding registration for access to the EFSR system, as well as a step by step user
guide and FAQs can be found at: https://dol-appeals.entellitrak.com. If you have any questions
or comments, please contact: Boards-EFSR-Help@dol.gov

Copies of the Petition should be served on all parties and on the undersigned Administrative Law
Judge. No particular form is prescribed for the Petition; however, any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated in the administrative law judge decision and
order giving rise to such petition;

(4) State the specific reason or reasons why the party petitioning for review
believes such decision and order are in error;

(5) Be signed by the party filing the petition or by an authorized representative of
such party;

(6) Include the address at which such party or authorized representative desires to
receive further communications relating thereto; and

(7) Attach copies of the administrative law judge’s decision and order, and any
other record documents which would assist the ARB in determining whether
review is warranted.

If filing paper copies, you must file an original and four copies of the petition for review with the
Board. If you e-File your petition, only one copy need be uploaded.

20 C.F.R. § 655.76(b). If the ARB determines that it will review this decision and order, it will
issue a notice specifying the issue or issues to be reviewed; the form in which submissions shall
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be made by the parties (e.g., briefs); and the time within which such submissions shall be made.
20 C.F.R. § 655.76(e). When filing any document with the ARB, the party must file an original
and two copies of the document. 20 C.F.R. § 655.76(f).
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