U.S. Department of Labor Administrative Review Beard
200 Censtitution Avenue, N.W.

In the Matter of: washington, D.C. 20210

LAURENT J. BROWN, ARDB CASE NO. 2019-0060
COMPLAINANT, ALJ CASE NO. 2019-ERA-00003
v. DATE: FEB 192020
BWSR, LLC,
RESPONDENT.
Appearances:

For the Compleinant:
Laurent J. Brown; pro se; Richmond, Kentucky

For the Respondeni:
Timothy M. Lawlor, Esq., Matthew A Mensik, Esq., and Sawyer R.
Margcett, Esq.; Witherspoon Kelley; Spokane, Washington

Before: Thomas H. Burrell, Acting Chief Adminisirative Appeals Judge,
James A. Haynes and Heather C. Leslie, Adminisirative Appeals Judges.

FINAL DECISION AND ORDER

This case anses under the Energy Reorganization Act of 1974 (ERA), as
amended, 42 U.5.C. § 5851 (2005), and as implemented by regulations codified at 29
C.F.R. Part 24 (2019}, The Complainant, Laurent J. Brown, fled a complaint with
the Oecupational Bafety and Health Administration (OSHA) alloging that his
emplover, BWSR, LI.C, the Respondent, terminated his employment after he
enguged in protected activity, in violation of the ERA's whistleblower provisions.
{)5HA found that there was no reascnable cause to believe that BWER violated the
ERA’s whistleblower provisions because Complainant did not make a prima facie
showing that his work refusal was protected activity under the ERA. Complainant
requested a hearing before an Administrative Law Judpge (A1), who granted
Respondent’s metion for sumimmary deecision because Respondent 15 not an
“employer” under 42 U.S.C. 5851(a}(2).! Wa aflirm, adopting and attaching the
ALJs order.

1 (Order Granting Respondent’s Motion for SBummury Doecision at 8-4 (ALl May 13,
2014).




JURTISDICTION AND STANDARD OF HEVIEW.

The Secretary of Labor has delepated to the Administrative Review Board
(ARB) authority to review Al decisions in cases arising under the ERA and 1ssue
final agoney decisions in these matters.? The ARB reviews an Al.l's grant of
summary decigion de novo, applying the same standard that ALJs employ.®
Pursuant to 29 C.F.R. § 18.72 (2019), summary decision must be entered 1f the
pleadings, affidavits, material obtained by discovery, or matters officially noticed
show that there 1s no penuine issue as to any material fact and that a party is
entitled to summary decision.

DISCUSSION

Upon review of the Al.’s prant of summary decision, we conclude that itis a
rceasoned ruling based on the undisputed facts and the applicable law. The ALJ
properly concluded that Respondent falls under the exclusion in the statute at
§5851(a)(2)(D} such that 1t 15 not an employer wuder the ERA because 1t is a
subcontractor covered by Executive Order 12344, Thus, the ALJ properly coneluded
that Respondent has established that there is uo 1ssue as to a genuiue 1ssue of
materal fact and 1s entitled to summary decision as a matter of law.

Accordingly, we adopt and attach the Alel's Order Granting Respondent’s
Motion for Suunmary Decision.

S0 ORDERED.

b Secretary’s Order No. 1-2019 (Delegation of Authority and Assignment of
Responsibility to the Administrative Review Board), 84 Fed. Reg. 13072 (Apr. 3, 2019).

A Siemaszko v, FirstEnerygy Nuclear Operating Co., Inc., ARB No. 08-123, ALJ No.
2003-ERA-013, slip op. at 3 (ARB Feb. 29, 2012},
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ORDER GRANTING RESPONDENT'S MOTION FOR SUMMARY DECISION

This is a claim arising under employee prowclion provisions of the Energy
Reorganization Act of 1974, 42 US.C. § 5851 (“ERA™ or the “Act™, and the implementing
regulations (29 CFR. Pad 24). Laurent Brown {“Complainant™) seeks recovery from BWSR
(“Respondent™} For retaliation resulting in his termination on January 17, 2018.

Procedural Fistory

The Complainant fled 3 complaim with the Occupational Safery md Health
Administration (“OSHA™ on or around June 28, 2018, aleging thal he was wrongfully
terminated from his employment at BWSR in retaliation for refuiing Lo provide “door guard™
training 1o 4 individuals based on the belpef that the actions wauld violzie written safety policies
for the training of building puards. On January 4, 2019, OSHA sent Complainamt its findings
dismissing he claim, finding thal (he Complainant could oot establish a prien: forie case of
retafiarion, The findings siate that the “Respondent i= an employer within the meaning of 42
U.5.C § 5851." On January 13, 2019, the Compiainant timely hled an cbjectton to OSHA's
findings and requested a hearing before the Office of Administrative Law Judges.

Cmn April 24, 2019, the Respondent filed a Motion for Summary Decision arguing that it
is not & covered employer under the regulations because it is 2 subcomtracror 10 the Department
of Encrgy ("DOE™) covered under Executive Order 12344 (“ER, Mox.™). In support of its




Motion, the Respondent submitied a declaration from BWSR's President, David M. Brown Jr.
{“Brown Dec.’”). On April 27, 2019, the Complaigant Gled a Memorandum in Oppesition to

Respondent’s Mation for Summary Decision, arguing thad the Fespondent way a covered
emptoyer based on OSHA™s statiement in its January 4 2019 fmdings. (“CL. Resp.™).

Emding of Undi Facts

The Respondent is a subconiractor o Fluor Marine Propulsiony, LLC (“*8fMP™). (Brown
Dec. 4 4). Prior to 2018, the Respondent was a subcontractor for Bechtel Marine Propulsion
Carporation (“BMPC™). {Brown Dec. FT 1). BMPC and FMP are contractors for the DOE
Office af Naval Reaciors. {Brown Dec. § 4, FT 1). The Office of Maval Reacurs is a
governmeni pifice that, mgether with Lhe U.S. Navy, has the responsibility for the operation of
the U.§. Mavy’s nuclear propulsion program, formally the Naval Nwelear Propuision Program
{"HNPP"). (Brown Dec. Y 5). This authority was given o the DOE in Executive Order 12344
Sex. 3, and codified inio law at 50 U.S.C. § 251, 50 US.C. § 2406 and 42 U.S5.C. § 7158, Asa
subcontraclor (or BMPC and FMP, the Respomdent provided decomamination and
decommissioning and facility upgrade comstruction at four Naval Reactor Facilities, including a
facility in Idaho Fails, Idaho, (Brown Dex § 6). The Idaha Fells Maval Beactor Facility bouses
the Expenied Core Facility, where spent noclear fuel from “avy vessels is contained. Jd The
Complainant was employed by BWSR from March 2, 2015 il Jarumary 18, 201 8. (Brown Dec.
€ 10).

Standards for S - Decisi

Summary decision is appropriate when the pleadings, affidavits, material obtained by
discovery or olherwise or matters officially ooticed show thm dwre is no genuime issve as to any
material [act and that a party is cuitied v semary decision. 29 CF R §18.72. In response o a
motion for summery decision the non-moving party musl suppon an assertion thal a fact cannot
be or is gruinely disputed by citing w “particular parts of materials in the record, incheding
depositions, documents, electronically stored information, afidavits or declarations, stipulations
(including those made fix purprses of the motion ooty), admissions, ineTOERICTY answers, or
other meterials; of by showing that the matgrials cites] do not establish the absence or presence of
a gennine dispute, or that an advers: parly cennol produce_admigsible evidence. lo supperl the
fact.” 29 CFR_ § 18.72(c){1). In deciding a motion for summary decisian, the fact finder must
view the facis in the light most favorable to the non-moving party. Howlett v. Birkdale Skipping
Co., 512 1L8. 92 (1994). The moving pamny bears the burden of proof, though the opposing party
“may not rest upon mere ellegations or denials in ks pleadings, byt must set forth specific facts
showing that there is a genuine issee for ial.” Anderson v. Liberty Lokby, Inc, 477 |15, 242,
248 {1986).

Di o { Applicable I
42 WLS.C. § 3B51(a)(1) prohibis an employer fom discharging or otherwise
discriminating against an employee with respect o his compensation, leyms, condifions, or

privileges of employment because engaged in protected activity as described in the regolation.
The regulation goes on to define an “employer”™ as:
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{A} a licensee of the Commission or of an egreement State under section 274 of
the Atemic Energy Acl of 1954 (42 US.C. 2021);

{B} an applicant fbor 2 license from the Commission or such an agreement Staie;

{C) a coniractor or subcomiractor of such a licensee or applicant;

(D) a conoactor or subcontractor of the Depariment of Energy that is indemnified
by Lhe Department under section 170 d. of the Atomic Energy Acl of 1954 (42
US.C 22100d)), bmt such serm shall 2ot include any cortractor or
Mbcontractor coverad by Excutive Onder Mo 1704

{E} a coatractor or subcontracior of the Commission;
(F) 1he Commission; and

{G) the Department of Enargy.
42 ULS.C. § 5851(a)K2) (emphasis added).

The parties do not dispute that the Respondent fails tb meet the definition of “emplover”
comained in §§ 5851(a)(2XA), (B), (C), (E), (F), or {G). (Brown Dec. 7 13, 14, 15, L7. I8, 19:
ER_ Mol at 4-5; CL. Resp. at 12). At issue is whether the Respondent is an emplover under §
585 H{a)2XD).

The Respondent ergucs that because it is a subcontractor on a contract received from the
OfTice of Naval Reactors it is covered by Executive Order 12344, and (hus cannot be considered
an “employer” under § 5831(a)2)(D). in 1992, Congress passed the Camprehensive National
Energy Policy Act, which in pertinent par, amended the ERA whistichlower repulations 1o
provide coverage for private contractors and subcomructors of the DOE., Pub. L. 102486 §2902.
However, the 1992 amendmenls expressly excluded coverage for “any comtractor or
subcontractor covered by Executive Onder No, 12344 Pan of the plain bmgusge definition of
“eover™ is "to deal with™ or “be the subject of ™ Accandingly, T find that a plain interpremtion of
the 5831 (a)}(2HD) is that the term “employer” does not include any comtractor or subcomtracior of
the DOE that deals with work that is the suhject of Executive Order 12344, 1 find that BWSR is
such a subcomtractor.

Executive Order 12344 assigns the Office of Maval Reactars the responsibility to direct
and supervise work at neval nuclear reactor facilities. {Sec. 5). BWSR is a subcamiractor for
BMPC and FMP and these companies contracied with the Office of Maval Reactors to provide
services relating to decommissioning, deconteminating and construction at four naval nuclear
reaclor facilities, including the facility in Idaho Falls, Idaho. I find that the services provided by

! hrips:/fwwr memiam-webster.comddiciionary/eover actessd May 7, 2019,
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BWSR for the Oflice of Naval Reactors are for work that is the subject of Executive Order

12344 and therefore that DWSR s a subcontracior covercd by Executive Order 12344, The

Complainant does not dispute that BWSR is a subcontraenr for the DOFR ami has noted that the

prime comiracts held by Becirtel Marine Propulsion and Fluor Marine Propulsion were made with -
the 130F departmeat crealed by Exceutive Order 12344, (CL. Resp. at 6-7).

The Complainant points @ DSHA's Janeary 4, 2019 Gadings thal suate the “Respondent
is an cmployer within the meaning of 42 US.C § 53851” to support his argument that the
Respondent is ap “cmployer” wnder the Act. However, ap Adminarative Law Judpe must
provide @ de nowe teview of the record, and oncc » furmal hearing s requesied the OS11A
findings are not hindig. Hobby v. Geergia Power Co., %0-ERA-30 (Sec'y Aug. 4, 1995
Biifwes v. Tennesses Valley Awthority, 91-ERA-12 (ARRB Junc 26, 1996) (noting that Wage-
Howr's findings were not binding because the regulations sccord complainants a right 1o de povo
hearings}. Further, 1 find that the Sevretary’s findings (ail to adeguately address the issues rarsed
by the pafl.ri'u:ﬁ2 and mre not well reasoned or well docnmenicd enough M provide any arpument
for why the Respondent would be a coversd employer under the regulations.

In vonsidering all the evidence of recond, | [ind that the Respondent falls within the
exclusion created in the regulations at § 583 1{a}2¥DY and is not an “employer™ as that lerm is
defimed by the Acl. Even consiruing all matmmial in the light most favorable to the Complainanl,
there exists no factual issues that preclude summarn: decision m favor of the Respondent.

Conclnson

In order Gw the Complainas ® provuil oo chon i must be brought against an
“employer” a5 thal kerm 15 defion)] wishin the regnlstions. In considering Lhe factual assertions of
the parties and their arguments, | Gnd tha the Respomdent is a subcontractor for the DOFE () fhice
of Naval Reactors, whiee work ochudes providing serviees o naval nuclear facilities and sa is
cervered under Executire Order | 2144 end Gl withm the exclusion created in the repulations o
§ 5E51(=)2XDY. | further find the Respondent does ned fail under any other definitien of

“smployer™ provided in § 5851(a)Z). As the Respondent docs nol meet any definnion of
“employer” provided kor in the Act, the Complamant is nor an employee entitled to ERA
whistleblower protevtion under 42 1S,C, § 5851,

OQRDER

Accordingly, the Respondent’s Moticn for Sumimary Decision is GRANTED and the
Complainant’s Complaimr is hereby DHSMISSED with prejudice. The hearing scheduled on July
16, 2019, in Lexington, Kentucky, 15 CANCELLED.

? See the Hlatomeat of Position by DWSHE, LLC dated Awpust 31, 2018 and Reply in Support of Slatemenl of
Position by BWSR, LLC dated Drecember 4, 2013 sent be (25HA and filed with this O ffice oh barch 25, 2019, See
afrp Complainanes Responze to Siement of Position and Response to Reply in Support of Statement of Positon
sent o OXSHA and prowided bo Lhis office on March 246, 20179,

-




S50 ORDERED.

Cagiaks skpacd o LovTy & Tarkeh
] v b, g,
Dllubdrpatinlin: L i S Oets
1308 12Hrm e Arbrpm o reom |gpa
Jdges L=Gindmian S=0H. 2-Les
Licumn Gexanuph 3H

Lamv A, Temin
Administraive Law Judg:

NOTICE. OF APPEAL RIGIITS: To appeal, you must file 2 Petition for Review (Petition™)
with the Administrative Review Board ["Doard™) within fourtecn {14} davs of the dae of
issuance of thc adminiswative law judge's decision. The Board's sddress is: Administrative
Review Board, (LS Depanment of Labor, Suite 5-5220, 200 Constmon Avems, NW,
Washington DC 20210, for traditional paper filing. Alternatively, the Board offtrs an Electronic
File and Service Request (EFSR) system. The TESE fur electronic filing {eFile} parmis Lhe
submission of forms and documents to the Board through the Tmemet instcad of nsing postal
mail and Jax. The HFSE portal allows pardics to file new appeals elecinmically, receive
eleetrrmie scrvice of Board issuances, Tile bricts and motions electronically, and chexk Lee status

of cxising appeals via 3 web-hased interface accessible 24 hours every day. No paper copies
nesd be filed.

An e-Filer must register as 3 user, by fling un oolioe registration form. To register, the e-Filer
st hive 2 valid e-mail address. The Board must validate the e-Fiter before he or she may file
any e-Fited document. Afier the Hosnd hes accepled un c-Filing, it is handled just as it would ke
had it been Tiled in 2 mote traditiondd manaser. e-Filers will also have aceess 10 electronic service
(eherviee), which ¥ simply a way 1o receive documents, issuad by the Board, thmough the
Imemel instead of mailing paper aoices/documents.

Information regarding registration for access to the EFSIK syslem, as well as a step by siep user
guide arnd FA()s can be found at: https:/rdol-appeals.emellitrak.comt. Tf you have sny questions or
comments, please comact: Boards-EFSR-Helpiidol gov

Your Paiifion is considered filed on the date of itz postmiark, facsimile ransmimnal, or e-filing; bt
if vou file it in person, by hand-delivery or other means, 1t is {iled whenr the Board receives it
Seg 29 CFR.§ 1920.11002). Your Petition should identily the legal conclusions ar owders ko
which you object. You may be [pund o have waived any ohjeetions you do not misc specifically.
See 29 CF.H. § 1980.110(a).




