U.5. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.
Washington, B.C. 20210

In the Matter of;

ROBERT A. BARBOZA, ARB CASE NO. 2018-0076
COMPLAINANT, ALJ CASE NO. 2017-FRS-00111
v. paTe: DEC 19 2019
BNSF RAILWAY
COMPANY,
RESPONDENT.
Appcarances:

For the Complairant:
Robert A. Barboza; pro se; Corona, California

For the Respondent:
Keith M. Goman, Esq., and Gillian Dale, Esq.; Hall & Evans, L.L.C.:
Denver, Colorado; and Paul 8. Balanon, Esq.; BNSF Railway
Company

Before: James A. Haynes, Thomas H. Burrell, and Heather C. Leslie,
Adminisirative Appeals Judges

FINAL DECISION AND ORDER

I'Er CURIAM. This case arises under the Federal Rail Safotv Act of 1982
(FRSA). 49 U.B.C. § 20109 (2008), as amended by Section 1521 of the Implementing
Becommendations of the 911 Commission Act of 2007 (9/11 Act), Pub. L. 110-535,
and as implemented at 28 CFR. Part 1982 (2019 and 29 C.T.R. Part 18, Subpart A
(2019). Complainant Robert Barboza filed a complaint alleging that the Respondent,
BN&F Ralway Company, retaliated against him in violation of the FRSA's
whistleblower protection provisions because he cngaged in protocted activity,
Complainant appeals from a Decigion and Order of a Department of Laber
Administrative Law Judge (AL} issued on August 29, 2018, dismissinp the




complaint and granting summary decision hecause Complainant failed to prove a
genuine issue of material fact existed that any timely adverse action occurred,

JURISDICTION AND STANDARD OF REVIEW

The Secretary of Labor has delepated to the Administrative Review Board
authority to review ALJ decisions in cases arising under the FRSA and issnc [inal
agency decisions in these matters. Secretary's Order No. 1-2019 (Delegation of
Authority and Assignment of Responsibility to the Administrative Review Board),
84 Fed. Reg. 13072 (Apr. 3, 2019); see 28 C.F.R. § 1982.110(a).

The Administrative Review Board (Bonrd or ARB) reviews an ALI's grant of
summary decision de novo, applying the same standard applicable to the ALJ for
granting summary decision under 29 C.F.R. § 18.72. See Fed. R. Civ. P. Rule 56. To
be entitled to summary decision, the movant must show “that there is no genuine
dispute as to any material fact and the movant i3 entitled to decision as a4 matter of
law.” 20 C F.R. § 18.72(a).

DISCUSSION

On March 16, 2017, Complainant filed the instant ecomplaint alleging that
Respondent engaged 1n adverse action against him because he engaged in FRSA-
protected activities. On August 29, 2018, the Al issued a Decision and Order
Granting Summary Decision because there was a failure of proof that the original
complaint had been filed within 180 days after an adverse action by Respondent.
49 U1.5.C. § 20109(d)}{2}A¥01); 20 C.F.R. § 1982.103{d). Complainant filed a petition
for review with the Board, which the Board accepted. Both purties filed briefs.

Upon review of the ALJ's grant of summary decision, we conclude that it ts u
reasonied decision based on the undisputed facts and the applicable law. The ALJ
properly concluded that Complainant failed to set forth any genuine issue of
material (act thut any adverse actions oecurred within the 180-day limitations
period. For this reason, the AL properly cuncluded that Respondent has
established that there 15 no genuine 1ssue as to any material fact and 18 entitled to
summary decision as a matter of law.




Accordingly, we ADOPT sand attach the ALJ's Decision and Order Granting
Summary Decision as the final apency decizion in this matter. The complaint is

hereby DENIED.!

S0 ORDERED.

1 Bespondent’'s Motion to strike Complainant’s Reply Brief 1z denied.
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CASTNO. 2017-FRS-0011t
fn the Matier of
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Appearances: JeT R, Dingwalt, Esq.'
for Complainant

Keith M. Goman, Esq.
Gillian Dale, Gug.
Paul 5. Balanon, Esqg.
for Respondent

Before: Steven 3. Berlin
Administrative |aw Judge

DECISION AND ORDER GRANTING
SUMMARY DECISION

This casc arises under the Federal Rail Safety Act, 49 1U.8.C. § 20104, and 0is implemeating
regulations, 29 C.E.R. Part 19822 (n May 11, 2018, Respondent BNSF moved to dismiss. See
29 CFR§18.70(c). M asserts two prounds: (1) that this Oflice lacks Jurisdiction because
Complainant failed (o prosecute his claim before OSHA: and (2) that Complainant failed to plead

* Prioe in subnilling Complainanl s apposition: jo this motion, Mr, Dingwall ioved to withdmw as Complainants
counsel. [ provisionally grapted the motion, conlingant on M., Dingwall's filing a timely opposition to

Respondent's current rolion s well as serving complets respunscs to alt of Respandent’s then-pending disuovery.

Ik requirements were simed at avoiding undue delay or prejudice 1o vither party. See 26 CFR. § 18.22(x). Mr. ,‘{-ﬂ
Dingwali complied with tli requirements, incliding the filing an opposition e Respondent’s present matian. 1then 7 .

granted Lis motion to wiltulmw. At this lime, Complainanl is self Topreesenled. Lis b
! o2

hom

Ly

* Except as olherwise provided it the Act or its inplementing regniations, the applicable procedusal pules are the
“Rules of Tractice anl Procedure for Adminiserative Hearings before 1he Office of Administrative 1 aw Judgea™ 24 111 /oy
CFR. Pan 13, subparl A, Yee 19 CER. § 1982 107(4). s
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that BWSF look any employment action adverse to him within the applicable 180-day stawte of
limitations, BNSF submiticd 24 exhibits in support of its motion.

I'riar te Complainant’s filing an opposition, 1 held 4 felephone conference witl: both parties”
respective counsel on June 4, 2018, T inlonned the purties that | would treat Respondent’s
motion as for summary decision, nol a motion to dismiss. The applicable procedural rules allow
an ALT 10 consider summary judgment on the AlJ's owin moenon alier notifying the parties of the
facts and that might not be mn dispule. 29 CFR. § 18.72(M{3). Here, the facts that inight not be
n dispule were thoss asserted m Kespondent’s motion. More to the pomnt 15 that Respondent was
relying on its 24 exhibils fo support s assertions; 1ls motion went well beyond the
Complatmant’s pleadings. As it would be necessary to make certain factual deteoninatons and
comsider o number of exhibits, the motion was better treated as for swnmary decision.”

Complainant subimitied his “Opposition to Respondent’s Motion {for Summary Decision” on June
18,2018, He acknowledeed that T had advised the parties that 1 would decide the motion on
summary decision under 289 C.FR, § 18,72, See Complainant’s Opp. Br. at 1 {*During a June 4,
2018 conlerence call wath counsel for both panies and with Complanaot, the Court advisad that
the instant medion would be laken wnder consideration as a Motion for Summary Decision
pursnant 1o 29 CFE § 18.72") Complamnant submited three exhibits in support of his
opposilion.

Without objection, I admil ali exhibits that the parties submitted ® | will grant summary decision
hused solely on Respondent’s second arpument - a Bailure of proof of an adverse action within
the t80-lay limitations peqod, -

Taces”

BANSE beeed Complainant as a irackman/{aborer in IFlagstaft, Arizona in May 2006, CEx. B at
31, About three vears later, he transferred to work as 4 truck driver fur BNSE, wark that he was
still doing in February 2016, fd at 32,

The safety complaint and Complainant s medical leave. In earty February 20016, Complainant
went on a medical leave, asscrting that he had work-related anxiety and high blood pressure.
R.Ex. 2 at 93:12-99:1, 100:11-146. tle remained on the leave {or nearly 14 months, through
March 26, 2017. fd The leave was Complainant's idea; no one suggested 1t to him, Jo at

* See Foo, R, Crv. P S6(d) ¢TF, on a motion under JRule 12{b36) Hor failure to siale a elaim upon wiich reliel can
be granted] ar 12¢c} [for judgiment on 1he pleadings], matters outside the pleadings are presented Lo and not cxcluded
bry the court, the motion must be trestsd as one for summany judgment wader Rule 56,73,

* Complainare snbaitted exhibits {(CEx) A-C. Respondent submitted exhibits (FLEx) 1-24.

T Respurent moves For pormission to file a ceply baisl, As Complainam offored new evddence and angument with
his oppasition and Respandent’s reply is limited to thal new evidence and argument, [ grant the motion and order
Respandent®s reply FILEDN anne pro fwe

" Az is legally required o sumumary decision, the facts recited are based onthe evidence viewed in the light most
Favurable to Complainant as the non-moving party. I maks no eredibility determinatinns and do not weigh the
evidence. Accordingly, the facis recited in the lext abosve are for pumoses of his smolivn only.
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10E:11-16; C.Ex. B at 38 (“1 pulled myself out of service™). T was also Compiainant’s decision
to remn o work in March 2007 (afler getling medical clearance). Jd at 101:17-25.,

Complainant began the leave shortly afier an incident (hat involved a safefy complaint he made.
REx. 2 at [00:20-101:10; C Ex. Bat 38-39. He had been asked to ride in the hack seat of an
F250 truck. C.Ex. B at 38. "The truck was hauling « trailer that Complainant suspected was
averweight. /4 In his opinion, the safety chains connecting the trailer (o the truck were not
heavy enough. fd [le also noted that the trailer lacked a sway-control apparatus and a brake-
-control unit, Jo :

Complainant t01d foreman Steve Dulmage that he wanad o get the trailer weighed. 7d; R Ex 3.
Dulmage gat “upset.” Chx. B al 38, Afer completing their work for (he day, they weighed the
Lraler; it was overwetght. o They returned in the F250 10 the terminal, where Complainant
“tagged it aut of service.” Id. ul 39,

Complamant went (o his hotel room. C.Ex, I3 at 39 Dulmage called him and that said
supervisor Jimmy Capps [phonetic] wanted 1o wlk to him. 4 Complainant called Capps and
sand that he wanted w tafk about the trailer. Jd. Capps said (hai he did nol want io talk about the
tratler; he wanted to let Complainant know that his job had been “aholished™ along with that of
Complainant’s co-warker Alex Florez. . Fiorez wag informed through the usnal protacol
under the collective bargaining agreement, but Capps informed Complainant personally, Jof
Complainant believed Capps and Dulmage were reacting, to Complainant’s safety reporls about
the F250 truck. Jd It does not appear — and Compiainant docs not allepe - that this was a
leomination of the employment; it appears ihat Complainant could bid for other jobs at BNSL
consistent with his skills aad seniority, See C1ix. B at 43

Complainants intevned complaint to Humean Resources. Complainant went on his medical leave.
Aboul three weeks Jater, on February 28, 2016, he filed an internal complaint with the BNSFE
hunuu resources deparmment. R.Ex. 2 at 111:10-116:14, He asserted that his job was sbolished
in retaltation for his having raised safety concerns with Dulmage. %/ R.Ex. 1.

On Apri 13, 2046, a BNSF human resources manager notified Complainant that, afrer
mvestigation, Human Resources eould not substantiate his allegation of retalistion. R Fx. 3.
When Complainant expressed dissatisfaction, BNSF's Direcior of Human Resources talked with
Complainant and then wiote 10 him on August 29, 2016, The Dircetor stated that, after a|King
with Complainant and reviewing the investigating HR manager's file, it had been determined
that her investigation was “sound™ and did oot substantiste his allepations of retaliation,
harassment, or any mislrcament. R.Gx. 4.

Complamant alleges m the current action that he cominued to email the Dircctor and other
managers into October 2016 about the alleged retaliation, but therc is no evidence on the record
to support that allegalion.

Complainant s injury/iliness report and RNSF claimy interview. On September 5, 2016,
Complainant {iled an “Employee Personal Infury/Occupational Ilness Report™ form with BNSIE
E.Lx. 5. He =aid thai he was first treated or diagnosed with his conditing in 2014, “aver 2 VOIS




aga.” Jd. Hereported high blood pressure, a need for mental health therapy, and that he was
raking, antidepressant medication. fd,

BISF claims representative Kelly Buzby called Complainant the next day to inlerview him
about his report of a work-relaied condition. C.Ex. B. Complainant consenied o having the
mlerview recorded, and a transeript appears on the record. 14

Complainant told Buzby that he'd had an emotional condition hecause of the constant work -
related travel and isolation from his family. Jd 40 33, The symptoms were high blood pressure,
anxjety, and thoughls of suicide and of doing “detrimental things” w himself and others. 7/ He
said that lus psychiatrist had diagnosed an adjusument disorder, 24

Answering Ruzhy’s questions, Complainant stated Lhal, in the past 10 years, he had one
refationship that lasted seven years and another that lasied three; apparently hath had cnded. 74
at 33-34, 45, |de had a 19-vear-old daushter, a sister, and his father, but he had no contact with
any of them. Jd a1 33, Tle did sec his muther whenever possible. fd When asked ahout
recreation, he stated that he drank himself to sleep every night for the past 10 vears. fd a1 34,

Complainant toid Buzhy that, for the past 10 years, he’d been traveling for work on a switch
maintenance gang. Jd, ar 35.° He had stared therapy carlier, in 2004, hecause of problems with
relationships at home and “problems with Lhe issues on the road, which was drinking.” 7d As he
sald, “The drinking was my crutch to cope.” f4 In his opinien, his anxiety “progressed with . . .
the abuse of alcohol™ . . “the isolation and being in the hotel and thinking ahmt what happensd
that day at work and as fhe drank] more and it increasinaly zets worse and worse and worse .
I at 36, Comphainunt staled that, having been away from work 1o six months oo his current
medical leave, he hiwd stopped drinking,™ Zif

Complamant told Buzhy that he was uncomfortable sboui retuming to work because human
resources had twice rejected his elaims of mahiation and had done nothing on his behalf: he’d be
renrrning to Lhe same situation that he'd leflin February 2016, ff at 3%, §te described HRCs
handling of his complaints as “a mental molestation.” %7 at 40

Complainant deseribed (o Buzby the safely incident in early ebruary 2016, asserting again that -
his job had been abalished in retaliation for his safety complaint. /4 at 38-39. He said of the
people with whom he’d been working on that crew in February 2016 that thers had been
“meultiple, multiple, multiple issues,” and ibat (he one Lhat led to his poing out on a medical leave
was “the ane that broke the camel’s back.” 7 at 39. He said that he “got resistance trving o do .
[his] job every day and that’s why fhe] pulled fhimself] . . . oul of service because it was creating
a very valatile situation and [he] needed W be temoved from that sileation.” &7, at 40,

Conmplainant also told Buzby that he mighi have a carpal tennel injury from waork, € Ex. B at
A1, He had noticed the symptoms i the last six months (fe., starting sometime in or around
March 2016, he had mentioned the sympioms to a docior about (hree months earlicr (June

* The righ blood pressure had slarted six or scven years sarlier. 72, at 36.
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2016); and he’d had nevrological testing a month before this interview, on August 3, 2016, id
He cxpected to see a specialist later in the week of this interview, 7 at 42.

Finally, Cemplainant icld Buzby that he was still living in Kingman, Arizona and was trying to
oet a transfer in California. CFx, B ai 43, 45.

LNSI s notice of investigation. Respondent’s Operating Rules require immediate repos of
workplace injury and occupational illness. R Fx. &, Rule 1.2.5 slates: “Alf cases of personal
injury, while on duty or on company property, must be immediatl v reported to the proper
manager and the preseribed form completed . . .. If an employee receives a medical diagnosis of
accupational illness, ihe employee must report it immediately to the proper manager” R.Ex. 4.

(tiven Complamant’s repor. on Scplember 5, 2016, (hat he had sustained a work-related injury or
illness “over 2 years ago,” BNSF notificd Complainant on Seplember 9, 2016, that it would
conduct an fnvestigative hearing on September 20, 2016, “for the purpase of ascerlaining the
facts and determining your responsibilicy, if any, in conneetion with your alleged failure to
imimediately report an injury in 2014 while working as a tuck driver on the Southem Californja
Division.” R.Ex. 7. Respondent cited Operating Rule 1.2.5, Jf

On September 14, 2016, BNSE notified Complainant that BNSE antl the Unian had agreed to
posipone Lhe investigative hearing to September 20, 2016, R.Ex. 8. On November 9, 2016,
BNSF and the Union agreed 1o a second postponement, this time to January 17, 203 7. R.Ex. 9.

{n Decermber 23, 2016, Complainant sianed a statement as follows: “I Rober Barhora was m
In uny way submitling a claim for a personal bodily injury that ocenmed on any of the BNSF s
property. It was an vccupational illoess that | had reported on September 6th. | Signed] Robert
Barboza [2-23-16." Having recerved this siatement, on Janvary 12, 2017, BNSF notified
Complanant it had canceled the investipaiion “in its entirety,” R.Ex. 11.

Complainant returned to work at BNSTF an March 26, 2017, R.Ex. 2 at 98:12-9%: 1, 1011-16,

The OSHA compiaint and case processing at OSHA. “len days belore returing to waork, on,
March 16, 2017, Complainant filcd an online complaint with O8] 1A under the Federa) Rail
Safety Act. R.Ex. 12. By then, he was living in California. /4 Completing the anline form, he
aileged the Tollowing adverse actions {apparently from a check box or drop~down hist): denjal of
benetits, discipline, hargssmentintimidation, negative performance evalualion, suspension, and
threat to Lake any of the above. [ at OSHA 19. e stated Lhat these adverse actions staried on
September 9, 2016, occurred apain on Seprernber 14, 2016 and November 9, 2016, and were
continuing through the present time, /.

An OSHA Regional invesligator called Complainant the same day as he filed his complaint.
R.Ex. 13 at OS11A 42, Complainant refemred the investigalor to his attorney. Jd The attomey
Lyld the OSHA Investigator that he would file 2 formal complaint by March 24, 2017, & Afer
several reminders, the attorney failed to submit the promised fonmal complaint. Jd. The attorney




ot Nt

also agreed to arrange Lot the OSHA investipator lo inlerview Complainant.” R Ex. 17-18.
Lventually, the OSHA investigator gave Complainant™s counsel & final deadline to submit 3 more
delailed complaint. When counsel [ailed ko meet the deadline, the OSHA investigator
recommended that OSHA dismiss Lthe case. Only after that did Complainant's counsel file a
more detailed, formal complaint with OSHA on August 17, 2017, R.Ex. 19-20 (*lirst Amended
Complaint™).*

In the First Amended Complaint, Complainamt alleged that he had complamed to BNSI
management on February 28, 2616, aboul “numerous safery and sceurity issues and retalialion
and harassment” (including violations of BNST and Department of Fransporlalion safely rules
and regulations); thul he had complained dircetty about safety issues before that (including
laking unsafe “machines™ out of service); that BNS) notificd Complainant on April 15, 2014,
that it wowld not be Laking any [remedial] action based on his complaints; that Complainant
continued to press his eoncerns; (hal he met with the Human Resources Director on or about Juby
I, 2096, reiterated lus concemns, and reparted that he had been expenencing anxicly because of
these concens and Lhat he did not feel he could return safely ro work; (that on August 29, 20107,
the Human Resources Director notified him that no action would be taken in respansc o his
complaints; that Complainant continued to email BNSF management {inchiding the Human
Resources Dircctor) about his concerns into Oulober 2016, that, before this, on September 5,
2016, Compiainant filed the injury/illness reporl form; that (he claims represeatative interviewed
him an the following day; that on September 9, 2016, BNSF notified Cormplainant of the
investigative hearing; that BNSF notilied Complainant of postpenements of the hearing on three
occasions {Sept. 14, 2016; Nov. 9, 2016; Jan, 6, 2017); that BNSI canceled the lirvestipation an
Tanuary 20, 2017 and \hat Complainant retumed w work on March 27, 2017, R.Ex. 20 at OSHA
12-14.

Finalty, Complainant alleged: “Since returning 1o work [Complainant] Barboza has been
subjocted to ongoing harassment, intimidation and a hostile work environment due, in whole ar
in part, to s having raised safety concems; refused to vielate or assist in the violation of Federal
laws, rutes andfor regufations related 1o railroad safety; filing a complaint with OSHA under the
FRR5A; and/or for reporting hazardous safety and sceurity concerns,™ ff at OSHA 14

Discussion

T This Office Has Jurisdiction o Decide This Case, Complainant Properlv Invoked that
Jurisdiction. and Complainant May Add Allegations in this Forucn.

Congress delegaued 10 the Secretary of Labor authonty to receive complaints, investipats the
allegations, decide the ments, and remedy violations of the Federal Rail Safety Acl. See 40
S.C. § 2000%d)1), {2). The Secrelary, in turn, charged the Deparupent’s Oceupational Safety

* The recomd is silent as to whether Complainant’s counsel arranged the interview. From the apgoing later
couespondence, it appears unfikely thal Complainant submitted to an OSHA interview,

F As Compluinant’s filing of the First Amended Complaint with OS[LA was untimely, O34 dismisscd the
complainl. Complaitant's request dor « hearing hefore an adminksiraitve law judse followsd. For the present
Irtigation, OSHA produced e Respondent a redacted copy of Complainant’s First Amended Complaint, which
Respondent submitted a5 an exhibit in suppont of its present motion. See R Lx, 20,



& Health Administration wilh the responsibility to roceive the complauus, decide whether an
mvestigation was warranled, conduct appropriate mvestipations, and issue preliminary
determinations an'the merits, 29 C.F.R. 8% 1982.103-1982.105, The Secretary authorized the
Depariment’s administrative law jndges 1o hear and decide de move cases in which Hny party
objected 1o OSHA’s preliminary determinations, 29 (. F.R. &5 1982.106-1982 109

Respondent asserts that this OfTice (QATLY) lacks jurisdiction to hear Complainant’s case hecause
Complainant failed to cooperate in the OSI11A investi gallon. For this contenrion, Respondent
cites nothing in the Act, the regulations, or case law addressed to the Act. Father, it misplaces s
reliunce on dicte in a footnote conceming cxhaustion of admimstrative remedies in g Title VIl
case against a foderal agency, citing Clark v. Chayen, 619 F2d 1330, (337 018 15%th Cir. 1980)
{reversing lower court’s dismissal that had been based on a failure to exhats admiinistrative
remedies).'" In Clark, the Ninth Circuit rejected the employer’s argurnent that, to cxhaust
administrative remedies, the employee was required 10 do more than fulfili the stakatory
prevequisies W civil litigation. 619 F.2d at 1335-37.

Here, except as ! will discuss with respect w the timelinoss of Complainant’s [iling of the OSHA
complaint, he satisficd all regulatory requirements to have his case heard de novs before an Al L
He ftled a complaint with OSHA. See 29 C.F R.§ 1982303, The regulations do nod require that
the complaint be filed in any particular form; completion of the online form was sufficient. See
id., § 1982.103(h). The regulations charge OSHA with cermain ressponsibilitics and give the
respondent employer certain opportunities 10 be heard, but they s1ale no furlher reqairements for
complainants at OSHA, Rather, if a complainant [#ils to respond 1o or sq l1sfy OSHEA s inquirics
or reguests, the complainant rins the risk under the regulations that OSITA will dismiss e
complaint — perhaps without a {ull investigation. See 29 CF.R. § 1‘)32.1(]‘4{6}{1]. Indeed, that 15
what happened at O8] [A in this casc,

Once OSHA issues its Iindmgs and preliminary determination, incluling potewtiakiy a dismissal
without a full investigation, s party may request a hcanmg hetore an ALY, See 20 C TR

§ 1982.106(a). This is donc by filing objections to OSHA s [mdings and preliminary
detenmunation within 30 days, /4 Complainant did that. Muck as in Clavk, there is no basis to
require Complainant to do more to invoke this Office’s jursdiction.

Now 18 4 complainant limited at this Office 1o allegations that he or she has mised at OSHA. To
the contrary, the regulations antictpate that die scope of the case wiil develop throughout the case
processing ul the Departiment of Laber, including a1 OAL] The pleadmy requircnwenls at OSHA
arc cxtraordinavily informal, A complainant may, for example, file the complaint oraily (such as
by telephonc) and in any language. 29 CFR.§ 1932.103(b). The complainant necd nol serve
the complaint on the respondent; OSHA notilics the respondent of the com plaml and its
allegations. fd. § 1982.704{a). The respondent may lile a responsive position statement, but it is
not required to do se. L § 1982.104(6). OSHA conducts an initial review, intervicws Lhe
complainsnl if appropriale, and deeides whether 1o conduct a [ult iovesiigation, See id

§ 1982.104(e). Fither at that point or foltlowing a full investipation, OSHA jssucs its findings
and a preliminary order, fd § 1982.105, Any party desming review may request a de nove

" The Ninth Circul is cautrodling wn Lhe present case; all activity was in Arizops or California,
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heammg bofore an AL fd § 1982106, The ALY may not remand the case o OSHA for fonher
investigation. fd. § 1982.109%c). Rather, if there 15 junisdiction, the ALY 15 10 hear the case on
the snerits. fd. To achieve an appropriate adjudication, the judge may allow parties to amend
amil supplement their pleadings. 29 C.E.R. & 18.36. Indeed, “ALTs should [reely grant parties
the opportunity to smend their initial ings (o provide more mlomation aboul Lher complainl
hefore the complaint is dismissed . .. .7 Svhester v, Parexel Ine’l, LLC A No, 07-123 & *10
{May 25, 2011). '

Int all, the applicable pleading requirements are very informal. In cases being liigated before an
ALJ, the parties ofien leam the (ol seope of the case throuph smended pleadings, mandatory
disclosurcs, discovery, and other litigation processes. Hearings before the Department’s Al Js
dre mol subjeet te the Tormality ol [ederal pleading roquircments. See Evans v, Eavironmental
Proteciion Agency, ABB Wo. 08-059 (July 31, 2012) (rgecling o whastlsblower cases '
application of the plausibility requirements in pleadings under dshcroff v Jgbal, 556 U5, 662
(2009, or Fet! Atdantic Corp, v. Twombly, 550 TLE. 5344 (2007, Thus, as an integral parl of the
regulatory scheme, s compluinan! may add allegations gt OALT thal he or she didl nod raise at
OSHA. See Sylvester. supre;, 29 CFR. § 18,36, 1 therefore conchude that [ have jurisdiction lo
consider all evidence thal Complainant puts belore me on the metion,

1. {amplainant i‘ailed fo (Oifer Evidence of an Adverse Action Occurring withia the
Applicable 130-Day Liunitations Period.

Cremeral fepal requirements for summary decision, On summary decision, T rmuast determane if,
bascd on the pleadings, athdavirs, matenal obtained by discovery or otherwise, or matiers
officially noticed, there is no genuine issue of material fact such that the moving pany is entitled
1o Judiment as a mater of law, See 29 CFR. $18.72 (2015}, see alse, FED.EL CI¥. P, 36, 1
consider the facts in the light most favorable to the non-moving party. See Anderson v, Liberty
Lobby, e, 477115, 242, 255 (1986}, I draw all reasonable inderenecs i [avor ol the non-
moving party and may not make credibility determinations or weigh the evidence. Reeves v
Sandersont Plumbing Products, fac., 3300005133, 150 (20000 (applying same rule in cases
under FED. B C1v, P 50 and 56).

fimitations period. A complainant afleging a viclation of the employee protection provisions of
the Federal Rl Safety Act most file a complamt with OSHA “not later than 130 days alter the
date on which the alicged violation . . . oceurs.” 49 ULS.C.§ 20109; 20 C.E.R. § 1982.103(d}.
The lunitations perind bepins when the employee “knows or reasonably should know that the
challenged aci has oceurred.” Alfen v LY Steel Corp., 603 F.2d 689, 492 {51h Cir. 1952}

" The entire adjndicalory process al the Deparlment of Labor provides an administrative remedy in appropriatc
cases. 1t cannol be said thal 4 complainant has failed to cxbhawst administrative Tomodics whon the ecmplainant is
sfill procossing fis case al the administrative agency here the Depactment of Tabor, Remedies avalable throuzh
adudication at TrALY are part of those admunistrative remedies, Thus, an example of Tadluee 1o saduust
administralive remedies would veeur i a complainenl who s dissafisied with an OSHA preliminary arder ckes an
immediate appeal to s U8, Court of Appeals. The complainant will have Fatled to exhawst the remedial provess
woder the Labor Secrelary's regulalions; those include a hearing before an ALY and an appeal to the Administrane
Eeview Board,



Complamant filed his OSHA complaint on March 16, 2017, The limitations period excludes
adverse actions occurring prior w0 Septemhber 17, 2016, The adverse aclions that Complainant
alleges almost all fall ourside he 180-day limitations period. The exceptions arc he following:
that BNSF notified Complainant of pustponements of the investigative hearing on two occasions
{Novemher 9, 2016 and fanuary 6, 2017); that BNSF cancelad the mvestigation om January 210,
2017, that Complainant received no response when he continued into October 2016 10 email
BNSF management (including the Human Resources Director’ aller the Human Resoirces
[Director wrote to him {outside the limilations period) ailinning BNSE's investigative [indings
thal 11 had not retaliated sgainst himn; and that, afier rcluming to work on March 27, 2017, he was
subjected o ungoing harassment, intimidation, and a hostile work environment.

But allegations are not encugh. To raise a genuine issue ol material fact and thus defeat
Respondent’s metion for simmary decision, Complainant cannot rest on his peadings, but nmust
presenl “specific facts showing that there is a gentine issue for rial ™ See Colotex Corp. v
Catrett, 477 TS, 317, 324 {1986). A genuine issue exists when, based on the evidence, a
reasonahic facilinder could rule for the non-moving party, See Anderson, 477 1.5, at 252.

O summany decision:

A party asserting that 4 fact . . . 1% genuinely disputed must suppert the asscriion
by: (1) Citing to parficular parts of materials in the record, including depositions,
documents, electmmically stored information, alfidavits oo declarations,
stipulations . . ., admissions, interrogatory answers, or olhor materials; or {11)
Showing that the materials ciled do not csiablish the absence or presence of a
genune dispute, or that an adverse party cannot produce admissible cvidence to
support the fact, ' '

P CER §18.72c)1). Itisnot the AL s obligation W search the record for materals aparty
does not ciwe; the ALY may consider other malerials but is noi required to do so. 29 C.ER.
§ 18.720ex(3)

As Lhe Ninth Circent has explained conceming the burdens on swmmary judgrnent:

A moving party without the wltimaic burden of persuasion at frial . . . has both the
mutial burden of production and the ultimate burden of persuasion on a motion for
swamary Judgment. In order to carry its burden of production, the MOVINE DTy
must either produce evidence negating an essential element of the TOMUIIOVITEE
party’s claim or defense or show that the nonmoving party does not have encugh
cvadence of an essential elernent 1o carry its wltimate burden of persuasion at ia).
In order to carry s ultimate burden of persuasion on the mortion, (he moving
party must persuade the court that there is no genuine isswe of material fact,

If a moving party fads to carry ils initial burden of production, the nonmoving
party has no obligation to produce anything, cven if the nonmoving party would
have the ultimate burden of persuasion at rial, Insech @ case, the EICLITLY TR
parly may deteat the motion tor surmumary judgment without producing anyth L.




Nt el

If, however, a moving party carries its burden of produclion, the nonmoving party
musl produce evidence to support its claim or defense. H the nonmoving parly
fails 10 produce enough evidence to ereate a genuine issue of material fact, the
moving party wins the motion for sumumnary judgiment. But if the nommoving
party produces enciph evidence (o create a genuine issuc o material fact, the
nomnoving parly defears the mation.

Missen Fire & Marine Ins. Co, Lid v, Fritz Companies, Inc,, 210 F.3d 1099, 1102-03 {9th Cir.
200073 {citations omired). As it is Complainant™s burden 10 prove (hat his protected activity was
a contnbuting factor in an unfavorable personnel action, ' Missan Fire applies here.

BNSF offered evidence that the only conduct that Complainant allcged within the limitations
period did noi amount to adverse action. "Fhat shifts the burden 1o Complainant to produce
coough evidence to create a genvine issuc of malcrial [acl. See Nissan Fire,

The record on the present modion containg evidence of two BNSF actions within the limitations
peniod: (1) a jont management-union pestponcemeni of BNSF s investigation into whelher
Complainant timely notjfied BNSF of a workplace injury; and (21 BNSF's canceflation of the
investipation In its entircly.

But Complainant cites no evidence to support any of the other allepations said (o have oceurmed
within the limitations period, und though T am not required to search for uncited evidence, T have
found none. | find no declarations, discovery responses, stipnlations, or other documents or
materials t© show that Complainant continued emailing BNSF mansgement to complain about
retaltation within the imitations period. and I have found no evidence to show that, alter
retuning o work on March 27, 2007, Complainant was subjected o ongoing harassment,
mniumdation, and a hoslile work environment.

“Summary judgment ‘is the “pul up or shut up” moment in a luwsuil, when a party roust show
what evidence it has that would convince a trier of fact to accept its version of events.”™ Johnson
v. Cambridee Industries, fnc | 325 F3d 892, 901 {th Cir. 2003), quoting Schacht v. Wisconsin
Liep 't of Corrvections, 175 .30 497, 504 (7th Cir. 1999). Here, the record is devoid of evidence
(even viewed m the light most favorable 1o Complainant) based on which a reasoneble factfinder
could find that BNSF took cither of these adverse actions.”® Complainant thus has not shown a

\2 See Paluer v. Canadian Nat'l Rv., ARB No. 16-035 {Sept. 3, 201 8) (redssued).

" Even il lhere was cevidence that BNSY comtinued 1o supply no relief to Complainant based on his intee ial
complaint of refaliation, any clatm oo 1hal Ibeory would be untimely, The human reseurces manager 1ofifed
Complainan on April 15, 2014, that, after investigation, Human Resonrces found his complaint unsubstantiated.
When Complainant expressed dissatisfaction, BNSFs [Hrector of Human Kesources talked with Comnplainant,
reviewrd the file, and wrote to Complainanl vn Augnst 29, 2016, afimuing the manager’s determination. Al of this
occirred lreyvond the hmitabions penod.

Onee an employer notifics the affceted peson of the adverse action, the Twiitions pedod begins to run; the
ermployes vannod resef the limilations petiod simply by repeating the same jequest and obiaining the emplover's
repetition ol the same dendal {or other adverse delermination). See Swentt v, Unjon Pac. BR. Co., Ko, 14-0V-7891,
2016 WL 128026 3t *3 (N.D. 0] Fan. 12, 2016), aff"d, 678 F. App™x 423 {7h Cir, 2017) (Title VIT} {rersoning that
the limitations period “would be meaningless if [employee] could reset it simply by requesting the saine surgery a
second ime and again being reld ‘no™). “When an initial discriminatory act is time-harred, a later retaled ovent is
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genuing issue as to ongoing denials of requests for HR mvestigalions or ongoing haragsment,
intirnidation or a hostils work enviromment,

I'turn to the timely incidents on which e record provides supporting docwnentation. ™ These
are {1} BNSF’s notice to Complainant of a joinily agreed BNSF/Tnion postponement of the
wvestigation hearing, and (2) BNSE’s cancellation of the imvesti patton mits entirely. T find
neither of these adverse,

BNSI asscrts that notice of an mvestigatory hearing to determine whelher discipline is
appropriate under BNSE s operating rules is not sn adverse action. To the confrary, however,
where, for example, a letter charging a disci plinary offensc aflects the worker’s personnel record
and canscs anxiety or emotional distress, that is sufficiently adverse to esist summury decision,
Staflard v. Norfolk Southern Ry, Co., ARB No. 16-028 (Sept. 28, 201 7) at #5-*7, citing HWilfiams
v. American Airlines. AR No. 09-01% (Dec. 29, 201007 :

Complainant reported anxiety and emotional distress io Buzhy, IF BNSF decided the
mvestigation against Complainant, it would have resulted in serious discipline. Combiocd with
any other serious disciplinary infraction dnring BNSIF s “review penod” (ypically 1 10 3 years),
it conld lead to a termination from employment; it thenclore conld senously affect Complaingmt s
personnel record under the propressive discipline policy. [ therefore conclude that BNSF is not
entitled 1o summary disposition on whether the notice of investigalion was adverse action.

Instead, | conclude that BNSF is entitled o summary dispuﬁli{m as to lhe nobce itsell because
BNSF gave Complainant ihe notice of investigation outside the limitations perind, The notice
wits a complete and [inal statement that a disciplinary investgation would oceur. 1t wag

not activmable if it s merely a consequence of the lirst; f0 be actiomable, the later evenl muest involve an indepe nident
act of discrimination.” Brown v, Unified School Dist. 501, Vepeka Pub. Sehooly, 465 E3d 1164, 1187 (Linh Cir.
2006) {Title V1T and 42 UE.C. § 98], yee Dalaware State College v Ricks, 449 TS 250, 257 (1980, Thus, alter
au ermployer previousty informed an eroployee that he was not eligible for rehire, the emploger s repelition of this
statement when employce’s unice referred him for work did not restard the limitations period. See Jokasen v,
Howston Nang, fnc., ARIY Mo, 00-064 at 43 (ARD Jan. 27, 2003,

Complainant’s intermnal complainn was (o BNSF's 1uman Resowrces Depariment. A5 1l head of that depariment,
the Diregtor expressly affirmed the rejection of Complainant®s iatemal compdaint, That was final zolice of the
adverse decision an the complaint. The limilations perod began to i on August 20, 206, because as a makler of
Jaw Complainant sheuld have known, from reecipt of thal, the Dircetor's delermination thar BNSE's decision WAS
“final, definitive, and unequivecal © See Jonking v LAY Emdrenmental Protection Agevney, ARB Wo. 95-146 41 13
(ARE Fech. 28, 2003). Tt was a communication thai was “conclusive” and “Free of wisieading possibilites.” Dugger
v. Uimion Pacific RR. Co., ARB No. 16-07% 21 2 {ARB Aue, 17, 2017). Complainant coubd not resract the limitations
perivi by continiing 1o repeat or avgme 2lowt (he same |nteg pal complaing. ’

" Complaiant argues — corecthy — that events occitring beyond the Hmilstions pesod can be admissible as
background. For exampic, to woderstand what the joint BWSF T Tnion puslponement of the Investipative hearing on
Complainant™s njury report, 1 must have in mind thal, outside the Hmitalions rericd, BNSF notified Complainant
that there would be an iovestigation. That background is necessary ko undersiznd what was being poslponcd. Hut
thiz kind of background information will not satisfy Complainant’s abligation to show facts sulficicut to establish a
genuine wwsue about an advese action that oceursed within the Lmitations period.

** Respondent cites several cases in support of its argurment thal (he notice of investigation was nol adversc action,
All ol the vited cases were out-of-Cirenit awl not from the ART; none was controlling. The ARR cases cited in the
text above are conlrolling.
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complete at the time Complainant received it: September 9, 2016.'¢ Complainant®s OS11A
comptaint theref{on: was nol lonely as 1o the notice ilself.

And the actions in which BNSF cngaped within the limitations perod were not adverse, BNSF
agreed with Complammant’s union to a postponement of the hearing; later, it cancelled the
mvestigation altogether. Far from adverse, the cancellation of the investipation was faverable 1o
Complainanl. The postponement was neither positive nor nceative; by agreement of the parties,
1L was simply a change tn the date for the investpanve beanng. Complainant offers no arpument
to explain what is adverse about an agreed rescheduling, and 1 see nothing adverse about 16

Thus, of the imely allegations of adverse action, Complainanl filed to raise a genuine issuc on
some when he failed to offer any evidence of what oecurred, and he failed as fo the others
hecause, althongh hiz evidenee wus sullicient, BNSY s actions were not adverse.

Ne hasis to defer nding, Complainanl argocs that, even 1f he cannot curmently show a gennine
issue of material fact, he might learn more during diseovery. 1le argues that an anployer in a
whistleblower case has betler aceess to relevant evidence, and a complainant must rely on
discovery 1o gather the needad evidence.

Even construing Uhas as a request to defer a roling oo Respondent’s motion until Complatnant has
had additional time for discovery, I would deny the request. The only cvidence that Complainant
needs concerns adverse action. The Bmitations period only begins o nin on an adverse action
when Lthe complainin knows or should know that the adverse action has happened. See Allen v
U5 Sreel Corp, supra, 665 F 2 at 692; see alvo, fo. 13 above, That is why an emplayes who
sullers v adverse actton almost alwavs knows or should know thet 1t has nccurred.

Adverse actions jnclade discharpe, detnotion, suspension, reprimand, and such conduct as
intimidation, threals, restrainmg, coercion, blacklisting, ur diseiplining. See 29 C.F.R.

§ 1982.102(b). Although nol impossible, it is difficult to imagine an adverse action of which an
employce would be unaware at or about the time if oceurred. !’ Discovery shouid not be
necessary, of if necessary, should not be complex or ime-consuming for an employee to know
that an adverse acnion has eceurred: Most often a complainant could resist summary decision on
adverse action by submulling a declaration in which he or she stales what happened,

In any event, Complainant failed 1 comply with the procedursl requirements to defer a ruting on
Respondent’s motion. The applicable rule requires the non-moving party to show “by affalavig
of declaralion that, for specified reasens, it cannel present [acts essential to justify its position.™
28 CFE. § 18.72(d). Representad by counsel, Complumant submitted no declaration or
affidavit about facts beinp unavinlable to him at this time. Even in his brief, he offered no
specilic reasons that he could not present facts necded for his opposition at this tiine. BNSF has
responded o all discovery Cownplaiant propounded, and Complainant is nol pursuing a motion

¥ tee fn, 13 for a discussion of whern an adverss welion ooours.

7 Of wll these torms of adverse action, only blacklisting conld be action of which the emplovee would knoew
nothing. Bul Complaimant here reqysed 1o work al BNSF as soon as he asked (o returm. This is not a blacklisting
CAsC,

17 -



o compel. He has not identified what discovery devices he would use or what he would ask to
obtain the evidence he needs o oppose this motion. This does not meet the rcgulalory
requirement. S

Lguitable tolling. Complainant does not assert equitable tolling. He was represented by counsel.
from the Ume the case was at OSHA through the bricfing on this motion. | therelore need not
reach the issue.'®

LConclusion and Order

For the forepoing reasons, Respondent BNS) Railway Company’s motion far summary decigion
is GRANTED. Complainamt’s claim is DENIED and DISMISSED. Compluinant shall taking
nothing by reason of his complaint.

50 ORDERLED.
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Administrative [ aw Judge

NOTLICE OF APPEAL RIGHTS: To appeal, you must file a Petition for Roview (“Petition™)
with the Administrative Review Board (“Board”™) within fourleen {14) days of the dare of
ssuance of the admanistrative law judge's decision, The Poard’s address is: Administrative
Eoview Board, VLS. Department of Labor, Suite §-3220. 200 Constitution Avenue, NW,
Washington DC 20210, for teaditional paper filing. Alternatively, the Board offers an Electronic
File und Service Request {EFSR) system. The HFSR for eectronic filing {(eF1le} pennits 1he
submission of forms and documents 1o the Board through the Internet instead of uslng posal
mail and fax. The FFSR portal allews partics (o file new appuals electronically, receive
electromic service of Board issuances, file briefs md motions clectronically, and check the stalus
ot exasting appeals viz a web-based interface accessible 74 hours every day. Nopaper copies
need be filed

** Compluinant has shown no basis for tntling in any event. Tofling is generally availabde in FRSA cases “far
reasons warranted by applicable case baw.” 2% OF R, § 1952.103(d); sce afin Hyman v, KO Resoarces, AR Ra.
US-U76 (Mar. 31, 20110 (Sarbancs-Oxley Act) al 8. Applicable case law allows equilabie talling “when the
defendant has aglively misted the platif) regarding the cause of action: when [he plaintitf has in some
extraardisary way been prevente from filing bis action; and when the plainlilt has raised the precise statutory clalm
L issue bul has done so inthe wrong forumn,® idofod = MASA, ARB No, 10.027 (Dec. 20k 2011 a1 4 {Clean Air
Act), 18 citing Suhow! Dist, of City of dllemivwn v Marchatl, 657 F2d 16 [3rd Cir. 198 1y, Willfewres v Tlaired
Airlines, Inc., AR No, 08-063 at 2 {Sept, 21, 2009} {eitimg sane). This record contains no facts to supporl leiling
wnder any of these conditions.
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An ¢-Filer must register as a user, by filing an online registration form. To register, the ¢-Filer
must have a valid e-mail address. The Board must validate the e-Filer before he or she may file
any c-Filcd document. After the Board has accepted an e-Filing, it is handled just as it would be
had it been filed in a more raditional manner. cFilers will also have access to electronic service
(eService), which is simply a way 10 recelve documents, issued by the Boand, theough the
Inermet instead of mailing paper notices/documents.

Information regarding registration for aceess 1o lhe EFSE system, as well as a step by step user
gnide and FAQs can be found al: hilps:/del-appeals. entellitrak com. If you have any questions
or comments, please conmact: Boards-BFSR-Helpiadol.gov

Your Petttion 15 considered filed on the date of 1ls postmark, facsimile transmittal, or e-filing; but
if you file it in person, by hand delivery or other means, it 1s filed when the Board receives i,
See 29 CLIF R & 19821 1), Your Potition must specifically identify the findings, comelusions
ar orders to which you object. You walve any objections you do not raise specifically, See 29

C R § 1982 1 10{a).

At the ume you file the Petttion with the Board, you must serve 1t oa all parlies as well as the
Chief Administrative Law Judge, 1S, Departiment of Labar, Office of Admmisirative Law
Judges, 800 K Street, NW., Suite 400-Norh, Washington, DC 20001-8002. You must also serve
* the Assistant Secrelary, Occnpational Sufely and Health Administration and, in cascs in which
the Asgistant Secrelary is a party, on the Associate Solicitor, Division of Fair L'i]:mr Slandards.
See 29 CFR.§ 1982 LEO{u).

I filing paper copies, you must file an orgnut and four copies of the petition for review wilh the
Foand, together wilth ene copy of this decisjon. 1o addition, within 30 calendar days of fifing the
petition for review yeu roust file with the Board an original and four copics of 4 supporting legal
brict of points and authonties, not to exceed thirty double-spaced typed pages, and vou may file
an appendix {one copy only) consistng of relevant excerpts of the record ol the proceedings
from which the appeal is faken, upon which vou rely in support of your petilion for review. 1f
vou ¢-File vour pelition and opening brief, only one copy need be uploaded.

Any response m opposition to a petition for review must be fled with the Board withan 30
calendar days from the datc of filing of the petitioning party’s supporting legsl boel of points

and awthontics. The response in oppesition to the petition for review must include an original
and four comies of the responding party’s legal briel of points and authorities m oppoesition to the .
petition, not to exceed hiny double-spaced typed pages, and may include an appendix {on¢ copy
only) consising of relevant excerpts of the record of the proceedings from which appeal hus
bien 1zken, upon which the responding parly relies. I vou e-File your responsive brief, only one
copy need be uploaded.

Upon recerpl of a legal brief filed in opposition o a petition for review, the petitioning parly may
11l a reply bnef {(enginal and four copics), not 10 exceed ten double-spaced (vped pages, within
such tnne pentod as may be ordered by Lthe Board. if you e-File your reply briel, only one copy
need be uploadod.
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Ifno Petition is timely filed, the administrative Jaw judge’s decision becomes the final order of
the Secretary of Labor pursuant to 29 CF R §§ 1982.109(&) and 198211 (a). Even if'a Petition
is imely [iled, the admmistrative law judge’s decision becomes he final order of the Sceretary
of L.aber inless the Board isstes an order within thirty (30} days of the date Lhe Petition is filed
notifying the parties that it has accopted the case for review. See 29 C.FR. §§ 1982.110(a) and
(b)

-15-






